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CHAPTER  V. 

HENRY  III. 

Magna  Charta  —  Tenures  —  Alienation  —  Mortmain  —  Commtjnia 
Placita  non  sequantur  Curiam  nostram  —  Justices  of  Assize  — 
Amercements  —  Nullus  liber  homo,  etc.  —  Precipe  in  Capite  — 
Sheriff's  Criminal  Judicature  —  The  Writ  de  Odio  et  Atia  — 
Charta  de  Foresta  —  The  Judicature  of  the  Forest  —  Punish- 
ments—  Charters  confirmed — Statutum  Hiberni^e —  Statute  of 
Merton  —  Of  Commons  — Of  Special  Bastardy  —  Ranks  of  Per- 
sons —  Of  Villenage  —  Of  Free  Services  —  Of  Serjeanty  —  Scu- 
tagium  —  Homage  and  Fealty  —  Of  Wardship  and  Marriage  — 
Of  Gifts  of  Land  —  by  whom  —  to  whom— Of  Simple  Gifts  — 
Of  Conditional  Gifts  —  Of  Estates  by  the  Courtesy  —  Of  Re- 
versions —  Gifts  ad  Terminum  —  Livery  —  Rights  —  Testaments 
—  Ecclesiastical  Jurisdiction  therein  —  Of  Descent  —  De  Partu 
Supposito  —  Of  Partition  —  Dower. 

HAVING  travelled  through  the  early  periods  of  our 
law,  through  the  profound  darkness  of  the  Saxon 
times,  and  the  obscure  niist  in  which  the  Norman  consti- 
tutions are  involved  (a),  we  approach  the  confines  of 
known  and  established  law.  In  the  reign  of  Henry  III. 
begins  the  order  of  statutes  on  which  legal  opinions  may 
be  founded  with  certainty.  Whatever  statutes  were 
passed  before  this  reign,  and  whatever  remembrance  we 
may  have  of  them  in  annals  and  histories  of  the  time, 
they  are  considered  as  little  more  than  the  remains  of 
antiquity,  that  illustrate  indeed  the  inquiries  of  the  curi- 
ous, but   add   nothing   to    the   body  of  legal   learning. 

(a)  It  is  impossible  not  to  observe  that  this  darkness  would  have  been 
lightened  and  this  mist  dispersed,  had  the  author  been  more  acquainted 
with  the  sources  of  information  open  to  him,  especially  the  contents  of  the 
Saxon  laws  and  the  Mirror  of  Justice,  and  with  the  compilation  called  the 
Lows  of  Henry  I.  The  satisfaction  he  expresses  at  having  reached  the  realm 
of  statute  law  and  regular  legal  treatises,  which  would  enable  him  to  state 
what  the  law  was  at  this  and  any  subsequent  period  of  his  history,  betrays 
the  idea  in  his  mind  that  thus  to  state  the  law  at  successive  stages  is  all  that 
is  involved  in  legal  history.  It  is  conceived,  however,  that  it  is  desirable, 
as  much  as  possible,  to  show  the  connection  between  these  different  stages 
and  the  causes  which  have  led  to  the  changes  to  be  observed.  And  this  ob- 
ject it  has  been  endeavored,  however  imperfectly,  to  aid  in  the  notes. 
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Magna  Charta,  and  the  statutes  of  Merton  and  Marlbridge, 
passed  in  this  reign,  lie  within  the  pale  of  the  English 
law  as  now  understood  ;  and  furnish  topics  for  argument, 
and  grounds  for  judicial  decision.  From  this  time  the 
history  of  our  law  becomes  more  authentic  and  certain. 
The  constitutions  now  made  produce  determined  effects; 
we  can  trace  in  what  manner  they  were  afterwards  altered 
and  modified;  can  generally  fix  the  era  of  such  altera- 
tions ;  and  can  always  rest  secure  in  the  probability  of 
our  deductions,  while  we  behold  the  consequences  of  them 
in  the  present  state  of  our  law. 

If  the  statutes  furnish  authentic  documents  on  which 
we  may  rely  with  confidence,  the  grounds  and  principles 
of  the  law  are  investigated  and  discussed  by  an  author 
of  this  reign,  whose  work  may  be  considered  as  the  basis 
of  all  legal  learning;  the  treatise  of  Bracton  will  enable 
us  to  speak  decidedly  and  fully  upon  every  title  in  the 
law,  whether  civil  or  criminal.  The  sketch  we  have  just 
given  from  Glanville  will  now  be  filled  up,  and  its  de- 
ficiencies supplied  ;  many  of  the  obscure  hints,  the  doubts, 
and  ambiguities  with  which  that  author  abounds,  will  be 
elucidated ;  and  the  whole  of  our  law  explained  with 
consistency,  and  upon  undeniable  authority.  These  are 
the  materials  from  which  the  juridical  history  of  this 
king's  reign  is  to  be  collected.  For  the  -matter  which 
they  furnish,  it  -may  not  be  raising  the  expectations  of 
the  reader  too  high,  to  promise  him  a  full  gratification  of 
his  thirst  for  legal  antiquities,  and  the  knowledge  of 
judicial  proceedings  in  all  their  branches.  It  is  rather 
to  be  feared,  that  every  one  may  not  entirely  assent  to 
the  reasons  which  induced  us  to  enter  so  minutely  into 
the  detail  of  things ;  it  is  thought,  however,  that  it  would 
be  less  pardonable  to  give  a  scanty  relation,  where  the 
sort  of  information  which  is  most  likely  to  engage  the 
curiosity  of  a  lawyer  depends  very  often  upon  circum- 
stances and  passages  apparently  trifling. 

The  reign  of  this  king,  and  the  remainder  of  this 
History,  will  be  divided,  conformably  with  the  nature  of 
the  materials  from  which  it  is  formed,  into  the  alterations 
made  by  statute,  and  those  made  by  usage  and  the  de- 
cisions of  courts.  These  two  sources  of  variation  will  be 
pursued  separately,  and  the  amendments  made  by  either 
stated  distinctly,  and  by  themselves.     We  shall  first  con- 
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sider  the  statutes,  and  then  the  decisions  of  courts.  In 
the  present  reign  we  begin  with  Magna  Charta,  9  lien. 
III.,  that  heing  the  earliest  statute  we  have  on  record. 

Henry  III.  in  the  tirst  year  of  his  reign,  on  the  12th 
of  November,  1216,  being  then  only  nine  years  old,  by 
the  advice  of  Gualo,  the  pope's  legate,  and  of  the  Earl  oir 
Pembroke,  in  the  grand  council  of  the  realm,  renewed 
the  Great  Charter  which  had  been  granted  by  his  father, 
together  with  such  alterations  and  amendments  as  the 
circumstances  of  the  times  had  made  necessary.1  In  the 
September  or  November  following,  a  new  Magna  Charta 
was  sealed  by  the  pope's  legate  and  the  Earl  of  Pembroke, 
with  several  additional  improvements ;  at  which  time 
the  clauses  relating  to  the  Forest  were  first  thrown  into 
a  separate  charter,  making  the  Charta  de  Forestd.2 

When  the  king  was  declared  of  age,  it  was  thought 
that  so  important  an  act  of  his  infancy  as  this  should  be 
confirmed  ;  accordingly,  in  the  ninth  year  of  his  reign  he 
confirmed  the  act  of  the  pope's  legate  and  the  Earl  of 
Pembroke;  and  granted  Magna  Charta-  and  Charta  de 
Forestd  in  the  form  in  which  they  had  sealed  it,  and  as 
we  now  have  them.3 

Thus  was  the  text  of  Magna  Charta  and  Charta  de 
Forestd,  after  many  alterations,  finally  settled;  nor  has 
there  in  succeeding  times  been  any  amendment  made 
therein.  The  solicitude  of  later  ages  was  to  obtain  fre- 
quent confirmations,  and  a  strict  observance  of  these 
grand  pillars  of  our  constitution  ;  by  occasional  interpre- 
tations to  explain  any  difficulties  which  might  appear  in 
the  construction  of  them  ;  and  to  enlarge  the  benefits 
they  were  designed  to  confer.  What  were  the  benefits, 
liberties,  and  advantages  secured  to  the  people  by  these 
famous  charters  («),  and  what   is  the  form  and  style  in 

(a)  This,  which  is  one  of  the  most  interesting  questions  in  our  legal  his- 
tory, cannot  be  understood  without  some  reference  to  contemporary  history. 
There  can  be  no  doubt,  it  appears  on  the  face  of  the  charters,  and  is  a  noto- 
rious historical  fact,  that  the  barons  were  the  main  promoters  of  the  charter; 
and  a  priori  it  might  be  expected  that  they  would  be  directed,  primarily  and 
principally,  at  their  protection  from  the  exactions  and  oppressions  of  the 
sovereign  under  the  feudal  system  ;  and  there  can  be  no  doubt  that  those 
oppressions  and  exactions  had  been  enormous,  and  that  some  of  the  most 
revolting  features  of  the  feudal  system,  especially  with  reference  to  the  cus- 
tody of  female  wards,  had  been  grossly  abused  by  the  sovereign,  and  more 
particularly  by  John.     There  is  a  passage  in  the  History  of  Sir  J.  Mackin- 

1  2  Bla.  Tracts,  ii.,  Intr.,  42.  2  Ibid.,  pp.  52,  60.  3  Ibid.,  p.  69. 
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which  they  are  conceived,  it  is  now  our  business  to 
inquire. 

tosh  in  which  he  hints  that  this  sovereign  had  so  abused  the  facilities  afforded 
by  these  wardships,  and  contemporary  history  quite  bears  out  the  suggestion. 
Naturally  enough,  therefore,  the  barons  would  direct  their  efforts  mainly  to 
the  restraint  of  the  arbitrary  power  of  the  crown  with  reference  to  the  in- 
cidents of  the  feudal  system,  which,  it  will  be  observed,  only  applied  to  those 
who  held  by  military  tenure,  and  not,  therefore,  directly  to  the  great  body 
of  the  people ;  those  who  held  of  the  military  tenants  by  socage  or  villen- 
age  —  that  is,  by  plough-service,  or  the  dwellers  in  towns  and  cities,  who,  if 
they  held  of  the  crown  at  all,  held  by  burgage-tenure,  and  could  only  be 
subject  to  pecuniary  exactions.  On  the  other  hand,  it  is  to  be  borne  in  mind 
that  the  incidents  of  the  feudal  system  applied  as  between  the  barons  and 
their  military  tenants,  not  less  than  between  the  sovereign  and  the  barons ; 
and  contemporary  history  shows  that  all  the  oppressions  and  exactions  which 
the  sovereign  practised  upon  them,  they,  with  a  hundredfold  greater  cruelty 
and  rapacity,  practised  upon  others.  This  is  equally  manifest  whether  we 
turn  to  the  contemporary  chronicles,  or  take  the  account  given  by  an  acute 
modern  historian,  such  as  Sir  J.  Mackintosh.  The  latter  indeed  quotes  from 
the  chronicles  some  passages  which  present  a  terrible  picture  of  the  oppres- 
sions and  cruelties  practised  by  the  barons  and  their  knights  upon  the  people 
all  over  the  country.  And  there  was  this  terrible  difference  between  their 
oppressions  and  those  of  the  king,  that  they  were  everywhere,  whereas  his 
tyranny  was  necessarily  somewhat  limited  by  the  localities  in  which  he  hap- 
pened to  reside.  In  every  county,  however,  there  were  a  host  of  these  feudal 
barons  and  knights,  each  with  a  fortress  or  castle,  in  which  was  a  dungeon, 
and  where  the  most  abominable  cruelties  were  perpetrated,  without  any 
possibility  of  aid  from  the  law,  except  in  the  form  of  armed  force  and  a 
regular  siege  of  the  castle.  Hence,  in  some  instances,  indeed,  as  in  one  very 
remarkable  case  in  1224,  when  one  Falcon  de  Breaute  actually  seized  upon 
the  king's  justices,  and  imprisoned  them  in  his  castle,  Henry  III.  had  to  lay 
siege  to  his  castle  for  two  months  with  a  strong  force  in  order  to  take  it,  and 
thus  vindicate  the  law  and  rescue  his  judges.  This  singular  incident,  which 
is  narrated  in  all  the  chronicles  under  the  year  1224,  and  occurred,  be  it  ob- 
served, in  the  year  when  the  charter  was  for  the  third  time  ratified  by  Henry 
III.,  will  do  much  to  illustrate  the  character  of  the  age  and  the  real  nature 
of  the  charter,  especially,  for  instance,  as  to  the  remarkable  stipulation  put 
irito  the  mouth  of  the  sovereign  in  the  cardinal  clause  —  the  celebrated 
"  nullus  liber  homo"  clause  —  which  is  so  often  quoted  as  the  palladium  of  our 
liberties,  "  nee  super  eum  ibimus,"  i.  e.,  we  will  not  come  upon  him  with  an 
armed  force ;  "  nisi  per  legem  terrce,"  i.  e.,  by  the  sheriff  or  his  officers,  who 
would  doubtless  have  been  hanged  by  such  gentlemen  as  Falcon  de  Breaute 
over  their  castle  walls,  if  they  had  dared  to  attempt  to  interfere  with  them. 
Read  by  the  light  of  contemporary  history,  this  clause,  which  is  so  loudly 
vaunted  as  the  palladium  of  liberty,  did  but  give  impunity  to  tyranny.  For 
in  that  age,  when  the  civil  power  was  so  weak  as  to  be  powerless  against  the 
military  barons  and  knights,  each  secure  in  his  castle  —  to  say  that  they 
should  only  be  touched  by  the  ordinary  course  of  law  was  to  say  that  they 
should  enjoy  impunity.  A  reference  to  the  chronicles  between  the  years  1216 
and  1224  will  show  that  in  every  part  of  the  country  the  barons  were  prac- 
tising the  most  terrible  oppressions,  although  it  is  equally  true  that  the  king, 
on  his  part,  was  practising,  whenever  he  could,  the  most  terrible  cruelties 
upon  them,  and  that  in  point  of  cruelty  he  perhaps  surpassed  them,  though 
not  in  rapacity.  In  such  a  state  of  things,  of  course  they  would  naturally 
be  very  anxious  to  protect  themselves,  although,  as  regarded  the  great  body 
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The  copy  of  Magna  Charta  in  our  statute-book  is  taken 
from  the  roll  of  25  Edw.  I.,  and  is  only  an  Inspeximus  of 

of  the  people,  they  were  the  oppressors.  And  the  point  of  greatest  interest 
in  the  charter  is  how  far  there  were  any  provisions  introduced  for  the  pro- 
tection of  the  people.  The  people,  be  it  observed,  were  out  of  the  scope  of 
the  feudal  system,  in  its  strict  and  proper  sense,  which  was  purely  military. 
They  held,  whether  as  freeholders  or  as  villeins,  by  plough-service,  or  such 
other  rustic  service,  or  they  held  in  burgage.  They,  therefore,  were  not 
subject  to  those  incidents  of  the  feudal  system  which  afforded  so  many  pre- 
texts for  oppression  ;  and  the  aggressions  upon  them  were  of  a  wholly  differ- 
ent and  more  lawless  character,  which  may  be  gathered  pretty  clearly  from 
the  chronicles  and  the  Mirror  ;  violent  seizures  of  their  property,  under  color 
of  distresses,  or  seizures  of  their  persons  to  extort  ransoms,  by  imprisonment 
in  their  numerous  castles,  of  which  there  were  many  hundreds — upwards 
of  a  thousand  —  in  different  parts  of  England,  each  governed  by  a  warden 
or  "  constable,"  that  term  not  signifying,  as  it  does  now,  a  peace-officer,  but 
a  very  different  sort  of  character,  the  keeper  of  some  strong  fortress,  with 
a  deep  dungeon,  the  scene  of  dreadful  cruelties  and  extortions.  Then  the 
rivers,  which  then  were  swarming  with  fish  (not  having  been  befouled  and 
polluted  by  towns),  were  too  often  monopolized  by  the  local  tyrants  by  means 
of  "  weirs "  or  fishing  dams.  And  merchants  were  subject  to  ruthless  ex- 
tortions, under  the  name  of  tolls,  in  going  through  the  lands  of  these  feudal 
tyrants  to  get  to  the  towns  where  they  carried  on  trade.  Thus  on  every  side 
the  people  were  subject  to  oppressions,  and  robberies,  and  cruelties ;  and 
the  practical  way  to  test  and  appreciate  the  charters  is  to  bear  all  this  in 
mind,  and  see  how  far  its  different  provisions  tended  to  protect  the  people 
from  these  oppressions,  which  resolves  itself  into  a  twofold  question :  first, 
how  far  they  were  prohibited ;  and,  next,  bow  far  they  were  to  be  prevented. 
The  mere  declaration  that  they  were  prohibited  came  to  little  in  that  age. 
Such  declarations  had  been  made  in  favor  of  the  laws  and  liberties  of  the 
people  by  every  sovereign  since  the  Conquest,  and  as  uniformly  disregarded 
and  set  at  naught.  The  great  point  was  as  to  the  practical  means  of  pre- 
venting these  things,  which  it  is  manifest  could  only  be  done  by  securing 
the  supremacy  of  law,  and  this  could  only  be  done  by  improving  and 
strengthening  the  judicial  constitution  of  the  country,  and  enabling  them  to 
carry  out  the  law.  But  here,  again,  was  a  great  difficulty.  Quis  custodiet 
ipsos  custodies  ?  Who  should  keep  the  guardians  themselves  under  control  ? 
The  sheriffs  and  justices  of  the  king  were  themselves  generally  knights  or 
barons,  who  belonged  to  the  very  same  class  as  the  oppressors  of  the  people, 
and  who  were  as  ready,  for  fees  or  salaries,  to  practise  for  the  enrichment  of 
the  king  the  same  exactions  and  oppressions  which  others  of  the  same  order 
practised  for  their  own.  Hence,  though  justices  itinerant  had  been  going 
their  circuits  since  the  reign  of  Henry  I.,  their  exactions  and  oppressions, 
in  levying  fines  or  "  amercements,"  (which,  there  is  reason  to  suspect,  was 
the  great  reason  of  their  appointment),  were  so  intolerable,  that  it  appears 
the  people  often  dreaded  their  approach,  regarding  them  as  oppressors  in- 
stead of  protectors,  and  actually  remonstrated  against  their  being  sent  oftener 
than  once  in  seven  years.  That  the  charter  did  not  altogether  give  satisfac- 
tion to  the  great  body  of  the  people  in  the  age  in  which  it  was  granted,  and 
that  even  where  its  terms  were  satisfactory  they  were  not  carried  out,  is 
manifest  from  a  chapter  in  the  Mirror,  entitled,  "The  Defects  of  the  Great 
Charter,"  which  will  afford  the  best  possible  commentary  upon  it,  and  which 
commences  thus:  "Seeing  how  the  law  of  the  realm,  founded  upon  forty 
points  of  the  great  charter  of  liberties,  is  damnably  misused  by  the  governors 
of  the  land,  and. by  statutes  afterwards  made  contrary  to  some  of  the  points; 
vol.  ir. —  2 
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the  charter  of  the  ninth  of  Henry  III.,  so  called  from  the 
letters-patent  prefixed  in  the  name  of   Edward   I.     In- 

to  show  the  defects  or  defaults  in  these  points,  I  have  put  this  chapter,  first 
of  the  defects  of  the  Great  Charter."  And  then  a  variety  of  points  are  men- 
tioned, on  each  of  which  the  comments  made  will  be  inserted  in  the  notes 
to  the  clause  in  which  it  arises.  This,  it  is  manifest,  will  be  that  contem- 
poraneous exposition  which  is  the  best  possible  commentary  on  any  ancient 
statute,  whence  the  change,  subsequently  made,  from  justices  itinerant,  who 
went  yearly,  to  "justices  in  eyre,"  who  went  only  septennially  (vide  ante). 
In  such  a  state  of  society,  it  is  manifest  that,  as  Guizot  points  out,  the  great 
difficulty  was  in  the  guarantees  or  securities  for  liberty.  As  to  the  law,  there 
was  no  doubt  about  it  at  all.  And  the  very  necessity  for  repeatedly  affirm- 
ing it  showed  the  real  difficulty  lay  in  its  execution  and  enforcement.  It  is 
to  this  point,  then,  principally,  as  by  far  the  one  most  practically  important, 
the  readers  of  the  charters  must  attend,  in  order  to  judge  of  their  practical 
worth  and  value.  Mere  declarations  of  that  law,  no  doubt,  were  in  that  age 
not  without  value;  but  it  must  be  evident  that  the  great  point  was,  what 
guarantees  or  safeguards  should  be  provided.  Two  points,  then,  have  to  be 
kept  in  mind  in  examining  the  charter:  first,  what  provisions  it  contained 
to  protect  the  people  not  only  against  the  king,  but  against  the  barons  and 
other  powerful  persons;  and  next,  what  provisions  it  contained  for  practi- 
cally carrying  out  these  protective  enactments.  As  to  the  first  point,  it  is 
remarkable  that,  as  already  observed  in  the  chief  clause,  the  celebrated 
"nullus  liber  homo"  clause  certainly  applies  to  all  freemen,  though  it  contains 
no  practical  guarantee,  as  the  commentator  in  the  Mirror  observes,  but  rather 
takes  one  away,  or  tries  to  do  so,  by  making  the  sovereign  undertake  not  to 
come  upon  any  freeman,  except  in  due  course  of  law,  which,  as  the  great 
oppressors  of  the  people  were  too  powerful  for  the  ordinary  course  of  law, 
would  secure  them  from  any  effective  measures  of  redress,  unless,  indeed, 
they  actually  proceeded  to  levy  war.  But  then  it  does  not  apply  to  villeins, 
a  large  and  important  class,  comprising  still  the  great  body  of  the  people, 
who,  as  the  Mirror  points  out,  were  not  slaves,  nor  to  be  regarded  or  treated 
as  such,  or  as  if  they  had  no  personal  rights,  so  that  they  could  be  beaten  or 
imprisoned  at  leisure;  yet  the  charter  contains  not  a  word  in  their  favor, 
and  hence,  as  the  Mirror  says,  in  a  passage  at  the  end,  written  not  long  after 
the  final  confirmation  of  the  charter  by  Edward  I.,  "  It  is  an  abuse  to  hold 
villeins  for  slaves,  and  this  abuse  causeth  great  destruction  of  poor  people, 
and  is  a  great  offence"  (c.  v.,  s.  2);  but  there  is  nothing  against  it  in  the 
Mirror.  And  although,  in  the  clause  about  amercements,  all  villeins  are  in- 
cluded, as  well  as  all  freemen,  and  it  is  said  that  their  amercements  must  be, 
saving  their  "wains"  or  wagons,  that  was  as  much  for  their  lord's  benefit  as 
their  own,  and  indeed  more  so,  since  they  could  only  use  their  wagons  upon 
their  lord's  land,  having  no  property  of  their  own.  As  regards  the  great 
body  of  the  freemen,  the  common  freeholders,  no  doubt  they  appear  to  share 
in  most  of  the  principal  clauses  in  the  charter  in  which  they  could  be  in- 
cluded—  those  relating  to  personal  liberty  and  rights  of  property,  etc.  But 
the  bulk  of  the  charter  relates  to  feudal  matters  which  concerned  the  barons 
and  knights  who  held  by  military  tenure,  and  the  only  guarantee  contained 
in  the  first  Great  Charter  consisted,  in  fact,  as  Guizot  points  out,  in  their  own 
assumption  of  supreme  powers;  for  it  was  provided  by  John's  charter  that 
a  select  body  of  the  most  powerful  barons  might,  if  they  deemed  the  charter 
to  have  been  infringed,  make  war  upon  the  king  to  compel  its  observance  — 
i.  e.,  its  observance  according  to  their  ideas,  which  was,  as  Guizot  says,  the 
right  of  civil  war;  and  accordingly  it  led  to  civil  war,  which  lasted,  more  or 
less,  for  many  years,  and  in  the  result  it  is  remarkable  that  a  charter  was 
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speximus  Magnam  Chartam  domini  Henrici  quondam  regis 
AnglicB  patris  nostri  de  libertatibus  Anglice  in  hcec  verba.  Then 

obtained  in  several  respects  less  favorable  to  the  people  than  the  first,  and 
especially  in  the  omission  of  the  important  provision  that  scntage  should 
only  be  levied  by  consent  of  a  common  council  of  the  realm,  which  con- 
tained in  it  the  germ  of  a  representative  assembly,  the  effectual  guarantee 
of  popular  liberty,  at  all  events  against  the  crown.  And  as  the  provision  for 
a  guarantee  of  the  charter  by  the  barons  was  omitted,  there  was  no  addi- 
tional guarantee  or  security  afforded  by  the  charter,  as  now  finally  settled ; 
and  it  consisted  entirely  of  declarations  of  the  law,  no  doubt,  in  that  age,  so 
far  as  they  went,  useful  and  valuable.  As  to  this,  indeed,  one  of  our  his- 
torians, Dr.  Henry,  observes,  that  the  charter  was  conceived  entirely  in  the 
interest  of  the  nobility,  and  that  the  only  article  in  favor  of  the  people  —  the 
one  which  applied  to  the  barons  the  same  enactments  which  they  had  applied 
to  the  kyig  —  was  inserted  at  the  instance  of  the  king  {Hist.  Eng.,  v.  1). 
This,  however,  is  not  a  fair  representation,  for  though  it  may  be  that  the 
charter  was  conceived  and  intended  chiefly  in  the  interest  of  the  barons, 
it  did  contain  provisions  which  embraced  all  freemen,  and,  moreover  (what 
is  of  infinitely  greater  importance),  it  contained  the  great  principles  which, 
though  perhaps  intended  for  the  benefit  of  a  class,  proved  the  fruitful  germs 
of  rights  and  immunities  for  the  whole  body  of  the  nation,  and  were  grow- 
ing and  developing  for  ages.  To  trace  this  progress  and  development  is  the 
great  object  of  the  legal  history  of  the  subsequent  periods.  No  one  will 
regret  the  insertion  of  an  admirable  passage  from  Sir  J.  Mackintosh,  in 
which  that  great  historian  sums  up  in  a  masterly  manner  the  effect  of  John's 
charter:  "Many  parts  of  the  great  charter  were  pointed  against  the  abuses 
of  the  power  of  the  king,  as  lord  paramount,  and  have  lost  their  importance 
since  the  downfall  of  the  system  of  feuds,  which  it  was  their  purpose  to 
mitigate.  But  it  contains  a  few  maxims  of  just  government  applicable  to  all 
places  and  times,  of  which  it  is  scarcely  possible  to  overrate  the  importance 
of  the  first  promulgation  by  the  supreme  authority  of  a  powerful  and  re- 
nowned nation.  Some  clauses,  though  limited  in  words  by  feudal  relations, 
yet  covered  general  principles  of  equity,  which  were  now  slowly  unfolded, 
by  the  example  of  the  charter  and  their  obvious  application  to  the  safety  and 
well-being  of  the  whole  community.  Aids  or  assistance  in  money  were  due 
from  any  vassal  for  the  ransom  of  his  lord,  for  the  knighting  of  his  eldest 
son,  and  for  the  marriage  of  his  eldest  daughter.  But  they  were  often  ex- 
torted when  no  such  reasons  could  he  nrged.  Escuage  or  scutage  was  a 
pecuniary  compensation  for  military  service,  but  as  the  approach  of  war  was 
an  easy  pretext,  it  was  liable  to  become  abused.  Talliage,  an  impost  assessed 
on  cities  and  towns,  and  on  freemen  who  owed  no  military  service,  accord- 
ing to  an  estimate  of  their  income,  was  in  its  nature  very  arbitrary.  The 
barons,  in  their  articles,  required  a  parliamentary  assent  to  the  talliages  of 
London,  and  all  other  towns,  as  much  as  to  the  aids  and  scutages  which  fell 
upon  themselves.  By  the  charter  itself,  however,  talliage  was  omitted, 
though  the  liberties  of  the  town  were  generally  asserted.  But  it  contained 
the  memorable  provision:  'No  scutage  or  aid  shall  be  raised  in  our  king- 
dom (except  in  the  above  three  cases)  but  by  the  consent  of  the  general 
council'  —  a  concession  sufficient  to  declare  a  principle  which  could  not 
long  remain  barren,  that  the  consent  of  the  community  is  essential  to  just 
taxation.  By  the  charter,  as  confirmed  in  the  next  reign,  even  scutages  and 
aids  were  reserved  for  further  consideration.  But  the  formidable  principle 
had  gone  forth,  though  every  species  of  impost  without  the  consent  of  par- 
liament was  not  renounced  expressly  until  the  conjirmatio  chartarum,  in  the 
25th  Edward  I.,  fourscore  years  after  the  grant  of  the  Great  Charter.      '  To 
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follows  Magna  Charta  nearly  in  the  form  of  that  granted 
by  Henry  III.  (a). 

Magna  Charta  contains  fifty-seven  chapters,  composing 
a  rhapsody  of  ordinances  for  the  settling  or  amendment 
of  the  law  in  divers  particulars  at  that  time  anxiously 
contended  for.  The  whole  is  strung  together  in  a  dis- 
orderly manner,  with  very  little  regard  to  the  subject- 
matter.  If  we  were  to  judge,  from  the  face  of  the  in- 
strument itself,  of  the  chief  design  of  the  barons  in  ob- 

constitute  the  common  council  of  the  kingdom,'  says  the  charter,  'we  shall 
cause  the  prelates  and  greater  barons  to  be  summoned,  and  shall  direct  our 
sheriffs  to  summon  all  who  hold  of  us  in  chief.'  To  the  upper  house  of 
parliament  this  clause  is  still  applicable.  From  the  lower  house  it  essen- 
tially differs  by  excluding  representation.  It  presents,  however,  the  first 
outlines  of  a  parliamentary  constitution.  The  39th  article  of  the  charter  is 
that  which  forbids  arbitrary  imprisonment  and  punishment  without  lawful 
trial :  '  Let  no  freeman  be  imprisoned,  etc.,  otherwise  than  by  the  legal  judg- 
ment of  his  peers,  or  by  the  law  of  the  land.'  In  this  article  are  clearly 
contained  the  habeas  corpus  and  the  trial  by  jury,  the  most  effectual  securities 
against  oppression  which  the  wisdom  of  man  has  hitherto  been  able  to  de- 
vise. 'We  will  sell,  delay,  or  deny  justice  to  no  one.'  No  man  can  carry 
further  the  great  principle  that  justice  is  the  great  debt  of  the  government 
to  the  people,  which  requires  that  law  be  rendered  cheap,  prompt,  and  equal. 
The  provision  which  directs  that  the  supreme  civil  court  shall  be  stationary 
instead  of  following  the  king's  person,  is  a  proof  of  that  regard  to  the  regu- 
larity, accessibility,  independence,  and  dignity  of  public  justice  which  char- 
acterizes that  venerable  monument  of  English  liberty.  The  language  of  the 
Great  Charter  is  simple,  brief,  general  without  being  abstract,  and  expressed 
in  terms  of  authority,  not  of  argument,  yet  commonly  so  reasonable  as  to 
carry  with  it  the  intrinsic  evidence  of  its  own  fitness.  It  was  understood  by 
the  simplest  of  the  unlettered  age  for  whom  it  was  intended.  It  was  re- 
membered by  them,  and,  although  they  did  not  perceive  the  extensive  con- 
sequences which  might  be  derived  from  it,  their  feelings  were,  however  un- 
consciously, elevated  by  its  generality  and  grandeur.  It  was  a  peculiar 
advantage  that  the  consequences  of  its  principles  were,  if  we  may  so  speak, 
only  discovered  slowly  and  graduallyt  It  gave  out  on  each  occasion  only  so 
much  of  the  spirit  of  liberty  and  reformation  as  the  circumstances  of  suc- 
ceeding generations  required,  and  as  their  character  would  safely  bear.  For 
almost  five  centuries  it  was  appealed  to  as  the  decisive  authority  on  behalf 
of  the  people,  though  commonly  so  far  only  as  the  necessities  of  each  case 
demanded.  To  all  mankind  it  set  the  first  example  of  the  progress  of  a  great 
people  for  centuries  in  blending  the  tumultuary  democracy  and  haughty 
nobility  with  a  fluctuating  and  vaguely  united  monarchy,  so  as  to  form  from 
these  discordant  materials,  the  only  form  of  free  government  which  experi- 
ence would  show  to  be  reconcilable  with  widely  extended  dominion"  (His- 
tory of  England,  v.  1). 

(a)  Varying  in  some  respects  from  the  charter  of  John,  as  that  did  from 
the  articles,  but  no  doubt  substantially  the  same.  It  is  to  be  observed  that 
the  author's  citations  are  all  from  the  Inspeximus  charter  of  Edward  I.,  which 
it  is  necessary  to  notice,  because  the  arrangement  and  numbering  of  the 
charters  vary  in  every  one  of  them  ;  so  that  reference  to  that  of  Edward  I. 
will  not  apply  to  any  of  those  of  Henry  III.  The  author's  are  all  to  that 
of  Edward  I. 
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taining  tins  charter,  we  might  be  inclined  to  think  that 
their  great  object  was  to  ascertain  the  services  and  bur- 
dens arising  from  tenures ;  for  the  first  six  chapters  are 
wholly  confined  to  that  subject,  and  many  others  relate 
incidentally  to  the  same  point;  the  consequence  of  which 
is,  that  many  parts  of  this  famous  charter  have  become 
obsolete,  and,  to  a  modern  reader,  almost  unintelligible. 
Other  parts  of  it,  however,  are  extremely  worthy  of  notice, 
even  at  this  day  ;  as  they,  at  the  time,  contributed  to  con- 
firm, if  not  establish,  certain  branches  of  our  juridical 
constitution ;  and,  what  is  more  important,  to  lay  down 
certain  general  principles,  which  have  had  an  extensive 
influence  on  our  law  in  all  its  branches  ever  since ;  as  our 
civil  liberty  and  private  rights  became  thereby  better  de- 
fined, and  were  considered  as  settled  on  the  firm  basis  of 
parliamentary  recognition. 

To  explain  in  what  manner  this  was  done,  it  will  be 
proper  to  state  at  length  the  subject  of  Magna  Charta; 
which  we  shall  attempt  in  an  order  differing 
from  that  in  which  the  text  appears,  but  which 
will,  perhaps,  bring  the  contents  of  it  into  a  clearer  light 
than  the  original  appears  in.  We  shall  first  speak  of  such 
provisions  as  are  of  a  more  general  or  miscellaneous 
nature ;  then  of  those  which  relate  to  tenures  and  prop- 
erty ;  after  which  will  follow  the  regulations  ordained  for 
the  administration  of  justice. 

The  address  and  general  preamble  to  the  charter  are  de- 
serving notice,  as  they  show  the  form  in  which  these 
solemn  acts  were  usually  authenticated :  it  is  addressed  in 
the  name  of  the  king,  "  To  all  archbishops,  bishops,  abbots, 
priors,  earls,  barons,  sheriffs,  provosts,  officers  ;  and  to  all 
bailiffs,  and  other  our  faithful  subjects,  who  shall  see  this 
present  charter,  greeting.  Know  ye,  that  we,  unto  the 
honor  of  Almighty  God,  and  for  the  salvation  of  the  souls 
of  our  progenitors  and  successors  kings  of  England,  to  the 
advancement  of  holy  church,  and  amendment  of  our  realm, 
of  our  mere  and  free  will,1  have  given  and  granted  2  to  all 
archbishops,  bishops,  abbots,  priors,  earls,  barons,  and  to  all 
freemen  of  this  our  realm,  these  liberties  following,  to  be 
kept  in  our  kingdom  of  England  forever." 

Such  is  the  manner  in  which  the  provisions  of  Magna 

1  Spontaned  et  bond  voluntate  nostra.  2  Dedimus  et  concessimus. 

2*  B 
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Gharta  are  introduced ;  after  which  comes  the  first  chapter, 
containing  a  general  grant  in  the  following  terms :  "  First, 
we  have  granted  to  God,  and  by  this  our  present  charter 
have  confirmed,  for  us  and  our  heirs  forever,  that  the 
church  of  England  shall  be  free,  and  shall  have  all  her 
whole  rights  and  liberties  inviolable  (a).  We  have  granted 
also  and  given  to  all  the  freemen  of  our  realm,  for  us  and 
our  heirs  forever,  these  liberties  under-written,  to  have 
and  to  hold,  to  them  and  their  heirs,  of  us  and  our  heirs 
forever."  "What  these  liberties  were  we  shall  now  inquire. 
It  was  ordained  that  the  city  of  London  shall  have  all 
the  ancient  liberties  and  customs  which  it  had  been  used 
to  enjoy ;  and  that  all  other  cities  and  towns,  and  the 
barons  of  the  cinque  or  other  ports,  should  possess  all 
their  liberties  and  free  customs.1  As  many  exactions  had 
been  made  during  the  reigns  of  Richard  and  John  for 
erecting  bulwarks,  fortresses,  bridges,  and  banks,  contrary 
to  law  and  right,  it  was  declared  that 2  no  town  or  free- 
men should  be  distrained  to  make  bridges  or  banks,  but 
only  those  that  were  formerly  liable  to  such  duty  in  the 
reign  of  Henry  II.,  a  period  which  was  often  referred  to, 
as  an  example  for  correction  of  enormities,  and  the  due 
observance  of  the  laws.  For  the  same  reason,  none  were 
to  appropriate  to  themselves  a  several  right 3  in  the  banks 
of  rivers,  so  as  to  exclude  others  from  a  passage  there,  or 
from  fishing,  except  such  as  had  that  right  in  the  reign 
of  Henry  II.  (6).4    All  weirs  in  the  Thames  and  Medway, 

(a)  The  Mirror,  upon  this  point,  says,  "  It  was  necessary  to  ordain  a  cor- 
poral punishment  —  namely,  to  the  lay  judges,  the  king's  ministers,  and 
others,  who  judge  clerks  for  mortal  crimes  to  corporal  punishments,  and  do 
detain  their  goods  after  their  purgation ;  and  to  those  secular  judges  who 
take  upon  them  cognizance  of  causes  of  matrimony  and  testaments,  or  other 
special  things"  (c.  v.,  s.  2).  And,  accordingly,  subsequent  statutes  were 
passed  to  restrain  the  lay  judges  from  these  latter  matters.  As  to  the  other 
point,  the  cognizance  taken  by  secular  judges  of  the  offences  of  clerks,  it  is 
remarkable  that  it  was  the  very  point  on  which  the  controversy  arose  between 
Henry  II.  and  the  Archbishop  a  Becket ;  and,  according  to  the  Mirror,  it  was 
an  abuse  which  plainly  shows  that  the  Constitutions  of  Clarendon  were  not 
considered  laws. 

(b)  The  comment  of  the  Mirror  upon  this  is,  "The  point  which  forbiddeth 
that  rivers  be  defended  is  misused,  for  many  rivers  are  now  appropriated 
and  put  in  defence  which  used  to  be  common  for  fishing  in  the  reign  of  King 
Henry  I."  (c.  v.,  s.  2).  Hence  it  is  manifest  that  the  clause  was  understood 
to  be  in  pari  materia  with  the  next  mentioned,  and  which,  therefore,  our 

1  Mag.  Char.,  ch.  9. 

2  Ibid.,  ch.  15.     3  Vide  Harg.  Tracts,  p.  7,  "  De  defensione  reparise,"  etc. 
*  Mag.  Char.,  ch.  16. 
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and  all  over  England,  were  to  be  destroyed,  except  such 
as  were  placed  on  the  coast.1  One  standard  of  weights 
and  measures  was  established2  throughout  the  kingdom. 

A  provision  was  made  respecting  merchant-strangers, 
which  evinces  how  very  early  a  regard  was  had  to  the 
interests  of  trade.  Before  this,  it  should  seem,  that  mer- 
chant-strangers, though  in  amity,  used  to  be  laid  under 
certain  prohibitions;3  for  it  was  now  provided,4  that  all 
merchants,  unless  they  were  before  publicly  prohibited, 
should  have  safe  and  sure  conduct  in  the  seven  following 
instances:  1st,  to  depart  out  of  England;  2dly,  to  come 
into  England;  3dly,  to  tarry  here;  4thly,  to  go  through 
England,  as  well  by  land  as  by  water;  5thly,  to  buy  and 
sell;  6thly,  without  any  manner  of  evil  tolls;  7thly,  by 
the  old  and  rightful  customs.  But  this  was  only  while 
their  sovereign  was  in  amity  with  our  nation  ;  for,  in 
time  of  war,  merchant-strangers,  being  enemies,  who  were 
here  at  the  beginning  of  the  war,  were  to  be  attached, 
without  harm  of  their  body  or  goods,  till  it  was  made 
known  to  the  king  or  his  justiciar5  how  our  merchants 
were  treated  in  the  enemy's  country,  and  they  were  to  be 
dealt  with  accordingly. 

These  are  the  provisions  of  the  Great  Charter  that  are 
not  easily  reducible  to  any  of  the  following  heads,  to 

author  couples  with  it  as  to  the  weirs.  The  intention  evidently  was  to  pre- 
vent any  persons  from  appropriating  to  themselves  a  fishery  in  any  part  of 
the  rivers  which  was  common  property,  and  thereby  committing  a  purpreat- 
ure,  as  it  was  called  in  ancient  times,  from  pour-pi-es,  an  enclosure.  Thus 
Glanville,  in  treating  of  purprestures,  says  that  to  erect  any  obstruction  over 
public  waters,  across  their  regular  course,  was  to  be  considered  as  such  (vide 
Glanville,  lib.  xiv.).  Nor  would  it  of  course  be  less  unlawful  if  in  a  public 
navigable  river  it  obstructed  the  navigation,  although  the  purview  of  these 
clauses  appears  to  have  been  rather  the  fisheries.  Weirs  were  large  dams 
made  across  rivers,  either  for  the  taking  of  fish  or  the  conveyance  of  water 
to  a  mill;  and  the  peculiar  kind  mentioned  in  the  charter  by  the  term  key- 
dells,  were  dams  having  a  loop  or  net  in  them,  and  furnished  with  wheels 
and  engines  for  catching  fish.  They  are  now  called  kettles  or  kettle-nets, 
and  are  still  in  use  on  the  sea-coast  of  Kent  and.  Cornwall.  The  removal  of 
them  from  the  Thames  and  Medway  is  directed  in  several  ancient  charters 
beside  the  present,  by  John  in  the  first  Great  Charter,  and  by  Henry  III.  in 
his  first  charter.  So  they  were  afterwards  prohibited  by  various  statutes 
(Stow's  Survey,  b.  i.,  c.  viii.).  Henry  III.  prohibited  weirs  in  the  Thames 
under  the  penalty  of  £10,  an  enormous  sum  in  those  days;  and  afterwards 
the  penalty  was  increased  to  100  marks,  or  £66,  13s.,  4d.,  as  much  as  the 
whole  salary  of  a  judge  or  chancellor  in  those  days,  and  probably  equal  at 
least  to  £1000  in  our  own  time  —  perhaps  to  £2000. 

1  Mag.  Char.,  ch.  23.  3  2  Inst.,  57.  5  Capitali  jusdeiaro  nostro. 

2  Ibid.,  ch.  25.  4  Mag.  Char.,  ch.  30. 
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which  we  are  now  proceeding.     We  shall  first  speak  of 
the  regulations   relatins;  to  tenures.     If  any 

™  ~  v  Tenures. 

earl,  or  baron,  or  other  person  holding  of  the 
king  in  chief  by  knight-service,  died,  and  at  the  time  of 
his  death  his  heir  was  of  full  age,  it  was  ordained,  that 
he  should  have  his  inheritance  upon  paying  the  old  relief; 
that  is,  the  heir  of  an  earl  was  to  pay  for  his  earldom 
£100,  the  heir  of  a  baron  for  his  barony  100  marks,  and 
the  heir  of  a  knight  100  shillings  for  every  knight's  fee; 
and  so  in  proportion  (a).1 

Notwithstanding  these  reliefs  of  baronies  and  earl- 
doms are  called  the  old  relief,  we  have  before  seen,  that 
in  the  time  of  Glanville  such  reliefs  were  not  fixed  by 
law,  but  depended  on  the  pleasure  of  the  prince,  and 
therefore  must  have  been  a  ground  of  continual  discon- 
tent ;  the  knight's  relief  here  prescribed  is  the  same  as 
it  was  in  Glanville's  time.2 

In  cases  where  the  heir  was  within  age  at  the  death  of 
his  ancestor,  it  was  provided,3  that  the  lord  should  not 
have  the  ward  of  him  nor  of  his  land  before  he  had  taken 
homage  of  him.  This  was  in  confirmation  of  the  com- 
mon law  stated  by  Glanville,4  and  was  now  enacted  for 
better  security  of  heirs  against  their  lords ;  namely,  that 
before  the  lord  should  have  benefit  of  the  wardship,  he 
should  be  bound  to  two  tilings:  1st,  to  warrant  the  land 
to  the  heir ;  2dly,  to  acquit  him  from  service,  and  other 
duties  to  be  done  and  paid  to  all  other  lords ;  both  which 
the  lord  was  bound  to  do,  if  he  had  accepted  homage 
of  his  tenant  (/>).  It  was  moreover  declared,  in  confirma- 
tion likewise  of  the  common  law,  that  when  such  a  ward 


(a)  Here,  again,  how  practical  the  commentator  in  the  Mirror  is :  "This 
seemeth  to  be  defective,  for  as  the  relief  of  an  earldom  was  to  decrease  on 
him  who  held  less ;  so  it  seemeth  that  it  was  to  increase  as  much,  if  an  earl 
held  more,  so  as  he  who  held  two  earldoms,  and  who  held  an  earldom  and  a 
barony,  shall  pay  as  an  earldom  and  a  barony;  and  so  of  other  fees,  if  they 
be  not  expressed  in  the  charter,  that  the  fine  of  one  hundred  pounds  be  not 
on  an  earldom,  for  no  point  increased ;  and  so  of  otiier  certainties." 

(b)  Here  the  Mirror  observes:  "The  point  is  defective  (though  it  be  that  it 
is  grounded  upon  law,  to  bind  the  lords  of  fees  to  warrants  by  taking  of 
homages,  whether  they  took  them  of  the  right  heir  or  not),  because  it  is  not 
expressed  who  should  be  guardian  of  the  fees  in  time  of  vacancy,  and  have 
the  issues  in  the  meantime,  in  cases  where  the  right  heirs  fly  from  their  lords, 
and  cannot  or  will  not  do  them  homage." 

1  Mag.  Char.,  ch.  2.  2  Vide  vol.  i.,  382.  3  Mag.  Char.,  ch.  3. 

1  Vide  vol.  i.,  378. 
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came  of  age,  that  is,  to  twenty-one  years,  he  should  have 
his  inheritance  without  relief  and  without  tine  (a).  Not- 
withstanding such  heir  within  age  was  made  a  knight, 
and  so  might  be  judged  fit  to  do  the  service  of  a  knight 
himself,  it  was  provided,  that  though  this  might  dis- 
eharge  his  person  from  ward,  yet  his  laud  should  remain 
in  the  custody  of  his  lord  till  he  came  of  age.1 

The  obligation  to  restore  the  inheritance  to  the  heir 
without  destruction  or  waste,  was  ascertained  more  pre- 
cisely, though  in  the  spirit  of  the  old  common  law.2  It 
was  enjoined3  that  the  keeper  of  the  land  (that  is,  the 
guardian  of  such  an  heir  within  age)  should  only  take 
reasonable  issues,  and  reasonable  customs  and  services, 
without  making  destruction  and  waste  of  his  men,  his 
villains,  or  his  goods.  Where  a  committee  of  the  custody 
of  the  king's  ward,  whether  he  was  the  sheriff,  as  was 
then  usual,  or  any  other  person,  was  guilty  of  waste  or 
destruction,  he  was  to  make  recompense ;  and  the  land 
was  to  be  committed  to  two  discreet  men  of  that  fee,  who 
were  to  account  for  the  issues.  Likewise,  where  the  king 
gave  or  sold  the  custody,  and  waste  was  done,  the  custody 
was  to  be  forfeited,  and  to  be  committed  to  two  persons 
of  that  fee,  as  before  mentioned.  It  was  also  directed, 
that  those  who  had  the  custody  of  the  land  of  such  an 
heir4  should,  out  of  the  issues  and  profits  thereof,  keep 
up  the  houses,  parks,  warrens,  ponds,  mills,  and  other 
things  appertaining  to  the  land,  and  should  deliver  to 
the  heir,  when  he  came  of  full  age,  all  his  land,  stored 


(a)  Upon  this  the  Mirror  observes:  "The  point  is  defective,  for  as  much 
as  no  difference  is  expressed  between  the  heirs  male  and  the  heirs  female; 
for  a  woman  hath  her  age  when  she  is  fully  of  fourteen  years,  and  the  seven 
years  besides  were  not  ordained  first  but  for  males,  who,  before  the  age  of 
twenty-one,  were  not  sufficient  to  bear  arms  for  the  defence  of  the  realm. 
And  note  that  every  guardian  is  chargeable  to  three  things — (1)  that  he 
maintain  the  infant  sufficiently  ;  (2)  that  he  maintain  his  rights  and  inher- 
itance without  waste ;  (3)  that  he  answer  and  give  satisfaction  of  the  tres- 
passes done  by  the  infant."  The  defects  of  the  point  of  disparagement,  it  is 
added,  appeareth  among  the  statutes  of  Merton,  in  which  there  is  a  provision 
connected  with  the  subject.  And  the  default  of  freebench  and  widows,  in 
the  same  manner,  on  which  point  it  is  sufficiently  expressed  that  no  woman 
is  dowable  if  she  have  not  been  solemnly  espoused  at  the  door  of  the  church 
or  monastery  and  there  endowed.  The  Mirror  elsewhere  says,  that  every  one 
might  endow  his  wife,  ad  ostium  ecdesive,  without  the  consent  of  the  heirs. 
And  so  it  is  in  Glanville. 

1  Mag.  Char.,  ch.  3.  2  Vide  vol.  i.,  368.  3  Mag.  Char.,  ch.  4. 

*Ibid.,  ch.  5. 
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with  ploughs  and  other  implements,  at  least  in  as  good 
condition  as  he  received  it  in.  It  was  provided,  that  all 
the  above-mentioned  regulations  should  be  observed  in 
the  custody  of  archbishoprics,  bishoprics,  abbeys,  priories, 
churches,  and  dignities  vacant  that  belonged  to  the  king; 
with  this  exception,  that  the  custody  of  them  was  never  to 
be  sold  (a).  As  to  abbeys  not  of  the  king's  foundation,  it 
was  declared  1  that  the  patrons  of  them,  if  they  had  the 
king's  charters  of  advowson,  or  had  an  ancient  tenure  or 
possession,  were  to  have  the  custody  of  them  during  their 
vacancy. 

In  addition  to  these  provisions,  it  was  moreover  de- 
clared, as  it  had  been  before  held  at  the  common  law,  that 
heirs  should  be  married  without  disparagement.2 

Several  abuses  of  purveyance,  as  well  as  of  tenures, 
were  removed  or  corrected.  No  constable  of  a  castle  or 
bailiff3  was  to  take  corn  or  cattle  of  any  one  who  was  not 

(a)  This  deserves  notice.  The  terms  of  the  charter  are,  that  the  ward- 
ships shall  not  be  sold,  which  meant  far  more  than  that  the  mere  custody  of  the 
sees  should  not  be  sold.  It  is  to  be  observed  that  the  king  had  the  power  of 
terminating  the  vacancy  of  a  see  at  any  moment,  by  allowing  the  free  elec- 
tions to  take  place,  which  was  expressly  stipulated  for  in  the  first  Great 
Charter  —  that  of  John  —  and  which  was  implied  and  recognized  in  the 
present  (though  the  express  stipulation  was  omitted)  by  the  general  confir- 
mation of  all  the  liberties  of  the  church.  The  vacancy,  therefore,  was,  after 
the  brief  time  necessary  for  a  canonical  election,  simply  an  act  of  wrong  on 
the  part  of  the  king,  and  it  was  done  not  only  for  the  sake  of  getting  the 
profits  of  the  temporalities,  but  of  coercing  payment  of  a  sum  of  money  for 
the  liberty  to  come  to  an  election  ;  or  from  the  bishop  elect,  in  order  to  ob- 
tain possession  of  his  temporalities.  The  contemporary  chronicles  and  the 
records  show  that  this  was  so,  and  that  Henry  II.  held  as  many  as  six  or 
seven  bishoprics  vacant  at  a  time,  although  lie  had  solemnly  engaged  to  ob- 
serve the  charter  of  Henry  I.,  which  declared  that  he  would  not  sell  or  farm 
the  bishoprics,  nor  take  money  to  allow  the  entry  of  successors;  and  this  he 
defined  as  the  "  freedom  of  the  clerics."  "  Quia  regnum  oppressum  erat  in- 
justis  exaction ibus,  ego  sanctam  Dei  ecclesiam  liberam  faciam,  ita  quod  nee 
vendam  nee  ad  firrnam  ponam,  nee,  mortuo  archiepiscopo,  vel  episcopo,  vel 
abbate,  aliquid  accipiam  de  domino  ecclesiae  vel  hominibus  ejus  donee  suc- 
cessor in  earn  ingrediatur"  [Charter  of  Hen.  I.,  c.  i.).  It  was  this  which  the 
present  clause  was  intended  to  prevent.  The  mere  occupation  of  the  custody 
of  the  .sees  was  virtually  an  usurpation,  for  they  were  properly  in  the  custody 
of  the  deans  and  chapters  in  the  case  of  a  bishop,  or  of  the  archbishop  of 
the  province,  which,  appears  from  a  passage  in  Bracton,  where  he  speaks 
of  the  archbishop  as  having  the  custody  of  the  see  of  Rochester,  and  the 
king  as  having  the  right  of  custody  of  the  archbishopric  in  ense  the  arch- 
bishop should  die  (Bracton,  fol.  400).  The  mere  stipulation  that  the  ward- 
ships of  vacant  sees  should  not  be  sold,  of  itself  implies  that  they  had  been 
sold,  and  shows  the  real  motive  for  the  anxiety  to  possess  the  custody  of 
the  vacant  sees,  and  for  keeping  them  vacant,  in  order  to  have  the  custody. 

1  Mag.  Char.,  c.  33.  2  Ibid.,  c.  6-     Vide  vol.  i.,  370.       3  Ibid.,  c.  19. 
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an  inhabitant  of  the  town  where  the  castle  was,  but  was 
to  pay  for  the  same ;  and  even  if  the  owner  was  of  the 
same  town,  it  was  to  be  paid  for  in  forty  days.  No  con- 
stable of  a  castle  was  to  distrain  a  knight  to  give  money 
for  keeping  castle-guard,  if  he  would  do  it  in  person,  or 
cause  it  to  be  performed  by  some  other  who  was  able,  and 
he  could  show  a  reasonable  excuse  for  his  own  omission  ; 
if  a  person  liable  to  castle-guard  was  in  the  king's  service, 
he  was  for  the  time  to  be  free  from  castle-guard.1  No 
sheriff*  or  bailiff*  of  the  king  was  to  take  any  horses  or 
carts  for  the  king's  use  but  at  the  old  limited  price  —  i.  e., 
says  the  statute,  for  a  carriage  and  two  horses,  lOd.  per 
day ;  for  three  horses,  14d.  per  day :  the  demesne  cart, 
however,  or  such  as  was  for  the  proper  and  necessary  use 
of  any  ecclesiastical  person,  or  knight,  or  any  lord,  about 
his  demesne  lands,  was  to  remain  exempt,  as  had  been  by 
the  ancient  law  (a).  Again,  neither  the  king  nor  his 
bailiffs  or  officers  were  to  take  the  wood  of  any  person 
for  the  king's  castles,  or  other  necessaries  to  be  done,  but 
by  the  license  of  the  owner.2  These  limitations  upon 
services  of  tenure  and  upon  purveyance,  were  great  bene- 
fits to  the  subject,  and  so  far  protected  him  against  these 
arbitrary  claims. 

Certain  declarations  were  made  as  to  the  nature  of 
tenure,  in  some  instances.  The  king's  prerogative,  in 
cases  of  ward,  was  declared  in  the  following  manner:  If 
any  held  of  the  king  in  fee-farm,3  or  by  socage,  or  in  bur- 

(a)  Upon  this  the  comment  in  the  Mirror  is,  "  That  which  is  forbidden  to 
constables  to  take  is  forbidden  to  all  men,  as  there  is  no  difference  in  taking 
from  another  against  his  will,  whether  it  be  horses,  victuals,  merchandise, 
carriages,  or  other  manner  of  goods  "  (c.  v.,  s.  2).  The  term  purveyance  is 
derived  from  the  French,  pourvoir,  to  provide,  and  its  legal  meaning  was  pro- 
viding for  the  king's  household,  by  his  officers,  who  exercised  a  prerogative 
of  pre-emption  —  of  buying  provisions  at  a  certain  rate,  to  the  preference  of 
all  others,  and  even  without  the  owner's  consent.  It  embraced  also  the 
power  of  conveying  the  horses  and  carriages  of  the  subject  to  execute  the 
king's  business  on  the  public  roads  in  the  conveyance  of  timber,  stores,  bag- 
gage, etc.,  upon  payment  to  the  owner  of  a  fixed  rate.  The  officers  here 
called  constables  are  the  castellans,  or  keepers  of  castles;  who,  in  those  days, 
were  plunderers,  who  preyed  upon  the  people.  Lord  Coke,  in  commenting 
on  the  clause,  says,  that  the  constable  of  a  castle  had  no  right  to  take  pur- 
veyance at  all,  though  it  was  a  castle  for  the  defence  of  the  realm,  as  pur- 
veyance was  only  for  the  royal  residence. 

1  Mag.  Char.,  ch.  20.  2  Ibid.,  ch.  21. 

3  That  is,  an  inheritance  with  a  rent  reserved  in  fee  equal  to,  or  at  least  a 
fourth  of,  that  for  which  the  same  land  had  been  let  to  farm. 
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gage,  and  held  lands  of  another  by  knight's  service,  the 
king  was  not,  by  reason  of  such  fee-farm,  socage,  or  bur- 
gage-tenure,  to  have  the  custody  of  the  heir,  nor  of  the 
land  holden  of  the  fee  of  another ;  nor  was  he  to  have 
the  custody  of  such  fee-farm,  socage,  or  burgage,  except 
knight's  service  was  due  out  of  the  said  fee-farm;  nor 
was  the  king,  by  occasion  of  any  petit  serjeanty,  by  a  ser- 
vice to  pay  a  knife,  an  arrow,  or  the  like,  to  have  the 
custody  of  the  heir,  or  of  any  land  he  held  of  any  other 
person  by  knight-service  ;'  all  which  seem  to  be  only  more 
explicit  declarations  of  what  the  common  law  was  thought 
to  be  before.2 

It  was  deemed  proper  to  guard  against  such  conclusions 
as  might  be  founded  on  the  above,  or  on  any  other  pre- 
rogative, in  case  of  baronies  escheating  to  the  crown:  it 
was  therefore  declared,  that  if  any  man  held  of  an  escheat, 
as,  for  instance,  of  the  honor  (for  so  it  was  in  such  case 
called)  of  Wallingford,  Nottingham,  or  any  other  escheat, 
being  in  the  king's  hands  and  being  a  barony,  and  died, 
his  heir  should  give  no  other  relief  to  the  king  than  he 
did  to  the  baron  when  it  was  in  his  hands  ;  nor  should  he 
do  any  other  service  to  the  king  than  he  should  have  done 
to  the  baron.  The  king  was  to  hold  the  honor  or  barony 
as  the  baron  held  it  —  that  is,  of  such  estate,  and  in  such 
manner  and  form,  as  the  baron  held  it ;  and  he  was  not, 
by  occasion  of  such  barony  or  escheat,  to  have  any  escheat 
but  of  lands  holden  of  such  barony ;  nor  any  wardship 
of  any  other  lands  than  what  were  holden  by  knight's 
service  of  such  barony,  unless  he  who  held  of  the  barony 
held  also  of  the  king  by  knight's  service  in  capite ;3  from 
which  it  appears,  that  he  who  held  of  the  king  must  hold 
of  the  person  of  the  king  and  not  of  any  honor,  barony, 
manor,  or  seigniory.4 

These  provisions  about  tenures  were  followed  by  one 
which  was  designed  for  the  preservation  of  tenures  in 
their  pristine  vigor  and  importance.  We  have  seen6  what 
alteration  had  gradually  taken  place  in  the  original  strict- 
ness with  which  alienation  of  land  had  been  restrained ; 
so  that,  as  the  law  now  stood,  where  the  tenure  was  of  a 
common  person,  the  tenant  might  in  many  cases  make  a 
feoffment  of  part  thereof,  either  to  hold  of  himself  or 

1  Mag.  Char.,  ch.  27.    3  Mag.  Char.,  ch.  31.      5  Vide  voLi.,  257,  358,  359. 
*'  Vide-  vol.  i.,  244.        42  Inst.,  64. 
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of  the  chief  lord.  A  feoffment  of  the  latter  kind  seemed 
no  way  prejudicial  to  the  lord,  who  still  saw  the  land  in 
possession  of  a  person  who  was  his  homager:  but  when 
the  tenure  was  reserved  to  the  feoffor,  the  homage,  as  far 
as  regarded  that  portion  of  the  land,  passed  from  the  lord 
to  the  feoffor.  These  subinfeudations,  as  they,  in  a  degree, 
stripped  the  mesne  lord  of  his  ability  to  perform  his  ser- 
vices, were  found  very  prejudicial  to  the  objects  of  the 
feudal  institution  ;  and  therefore  the  following  regulation 
was  made : l  namely,  that  for  the  future  no  freeman  should 
give  or  sell  any  more  of  his  land  than  so  as  what  remained 
might  be  sufficient  to  answer  the  services  he  owed  to  the 
lord  of  the  fee. 

In  what  manner  this  prohibition  affected  tenants  in 
capite,  has  been  somewhat  doubted.  Some  have  held  that 
the  law  never  allowed  tenants  in  capite  to  alien  without  a 
license  from  the  king, and  paying  a  fine:  some,  that  after 
this  act,  land  so  aliened  without  license  was  forfeited  to 
the  king.  Others  again  held,  that  the  land,  in  such  case, 
was  not  forfeited,  but  was  seized  in  the  name  of  a  dis- 
tress, and  a  fine  was  thereupon  paid  for  the  trespass ;  of 
which  latter  opinion  is  Lord  Coke.  This  question  re- 
mained undetermined  for  the  space  of  one  hundred  years, 
when  it  was  settled  by  statute  1  Edward  III.,  c.  12,  which 
declares  that  the  king  should  not  hold  such  land  as  for- 
feit, but  that  a  reasonable  fine  should  be  paid  in  the 
chancery. 

But  in  the  case  of  common  persons  who  aliened  in  vio- 
lation of  this  prohibition,  the  law  was  different ;  for  it  is 
the  common  opinion,  that  the  act  was  interpreted  in  this 
manner:  when  a  tenant  aliened  part  of  his  land  contrary 
to  this  act,  the  feoffor  himself,  during  his  life,  could  not 
avoid  it ;  but  his  heir,  after  his  decease,  might  avoid  it 
by  force  of  this  act ;  but  if  the  heir  had  joined  with  his 
ancestor  in  the  feoffment,  or  had  confirmed  it,  neither  he 
nor  his  heirs  could  ever  avoid  it ;  and  if  the  heir  had 
entered  under  the  sanction  of  this  act,  the  alienee  of  part 
might  plead,  that  the  service  whereby  the  land  was  holden, 
could  be  suflieiently  provided  for  out  of  the  residue;  upon 
which  issue  might  be  taken.  There  are  many  precedents 
where  this  provision  had  been  so  tried,  before  the  statute 

1  Mag.  Char.,  ch.  23. 
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of  quia  emptores,  18  Edward  L,  which  repealed  this  pro- 
hibition, and  gave  every  one  free  liberty  to  alien  his  land 
in  part,  or  in  the  whole,1  with  a  reservation  of  the  ser- 
vices to  the  chief  lord. 

Other  means  by  which  the  end  of  tenures  was  defeated, 
were  alienations  in  mortmain  ;   for  in  conse- 

n      i  ,  ,  n .  .  n  t  Mortmain. 

quence  ot  these  the  military  service  decayed, 
and  lords  lost  their  fruits  of  tenure.  Lands  given  to  re- 
ligious houses  continued  in  an  unchangeable  perpetuity, 
without  descent  to  an  heir ;  and  therefore  never  produced 
the  casualties  of  wardships,  escheats,  relief,  and  the  like  (a). 
On  this  account  many  landholders  would  insert  a  clause 
in  the  deed  of  feoffment,  qvbd  licitum  sit  donatori  rem  datcum 
dare,  vel  vendere  cui  voluerit,  exceptis  vims  religiosis.2  It 
was  now  endeavored  to  put  a  stop  to  these  gifts  by  a  gen- 
eral provision ;  which  was  conceived  in  a  way  best  calcu- 
lated to  meet  the  devices  then  made  use  of  to  elude  the 
force  of  restrictions  like  that  just  mentioned.  It  was  or- 
dained, that3  it  should  not,  for  the  future,  be  lawful  for 

(a)  This  deserves  attention,  for  it  throws  light  upon  an  important  question 
—  the  real  policy  of  the  legislation  against  alienation  to  religious  houses,  or 
ecclesiastical  bodies;  and  also  upon  another  subject,  as  to  the  interference  of 
the  crown  in  ecclesiastical  matters.  It  is  here  declared  to  have  been  the  loss 
of  feudal  services.  Then  it  follows,  that  when  lands  were  thus  alienated,  it 
was  well  known  that  such  services  were  not  claimable,  and  that  it  was  so  is  un- 
doubted law.  The  reason  was  that  the  very  nature  of  the  tenure  on  which 
these  bodies  held  their  lands,  tenure  in  "  free  alms,"  or  "  frankalmoigne,"  ex- 
cluded (to  use  Littleton's  language)  the  lords  from  having  any  earthly  service. 
Thus  the  Mirror  states,  that  some  received  their  lands  to  hold  for  the  defence 
of  the  realm,  and  some  received  them  upon  no  obligation  of  services  as  tenants 
in  frankalmoigne  (c.  ii.,  s.  28).  And  Glanville  also  states  that  the  lands  of  the 
bishops,  etc.,  were  held  in  frankalmoigne  (lib.  7,  c.  L).  Hence  they  owed  no 
military  service,  and  hence  the  present  enactment,  and  subsequent  enactments 
of  a  similar  nature.  It  will  be  observed,  however,  that  this  legislation  was 
originally  directed  not  so  much  against  real  as  against  colorable  alienations 
of  land,  for  the  mere  purpose  of  evading  the  military  services,  or  the  other 
odious  and  oppressive  incidents  of  feudal  tenure.  The  charter  points  at 
pretended  donations  with  the  intention  of  taking  back  the  lands  again,  and 
with  the  evident  object  of  receiving  them  free  from  feudal  obligations.  This 
was  considered  as  a  fraud  upon  the  feudal  lords ;  and  hence  this  provision, 
which,  however,  affords  an  indirect  proof  of  what  all  historians  attest,  that 
men  very  much  preferred  ecclesiastical  lords,  so  that  it  was  a  maxim,  "It 
is  better  to  live  under  the  cross  than  under  the  lance."  That  the  clause  was 
not  aimed  especially  at  the  church,  appears  from  another  clause,  that  no 
freeman  shall  give  or  sell  any  more  of  his  lands;  but  so  that  of  the  residue 
of  his  lands  the  lord  may  have  the  service  due  to  him  which  belongeth  to 
his  fee  (c.  xxxii.),  whence  the  subsequent  statute  of  Edward  L,  Quia  emptores, 
to  prevent  subinfeudations. 

1  2  Inst.,  66.     2  Bract.,  fol.  13  (?  —  No  such  passage  can  be  found  there). 

3  Ch.  36. 
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any  one  to  give  his  land  to  a  religious  Louse,  and  to  take 
back  again  the  same  land  to  hold  of  that  house;  nor,  on 
the  other  hand,  should  it  he  lawful  for  a  religious  house 
to  take  lauds  of  any  one,  and  lease  them  out  to  the  donor. 
Moreover,  if  any  one  was  convicted  of  giving  his  land  to 
a  religious  house,  the  gift  was  to  he  void,  and  the  land 
was  to  accrue  to  the  lord  of  the  fee.  This  provision-  is 
abridged,  and  the  effect  of  it  declared  by  the  statute  of 
mortmain  in  the  next  reign.1  "Of  late,"  says  that  act, 
"  it  was  provided,  that  religious  men  should  not  enter 
into  the  fees  of  any,  without  license  and  will  of  the  chief 
lord  of  whom  such  fees  be  holden  immediately  ;  "  because 
if  they  did,  the  lord  would  claim  them  as  forfeit.  It  is 
plain  from  this  chapter  of  Magna  Charta,  particularly  from 
this  exposition  of  it,  that  gifts  of  land  to  religious  houses 
were  thereby  prohibited  generally — that  is,  even  in  cases 
where  the  religious  house  did  not  give  the  land  back  to 
hold  of  the  house,  but  kept  it  to  themselves  in  their  own 
hands.2 

Among  other  severities  attending  the  condition  of  ten- 
ures, that  which  related  to  the  dower  and  marriage  of 
widows  was  not  the  least.  It  seems  from  the  following 
passages  that  some  impediments  were  thrown  in  the  way 
of  their  just  rights,  which  are  not  noticed  in  any  docu- 
ment we  have  hitherto  met  with.  It  was  declared,  that 
a  widow,3  immediately  after  the  death  of  her  husband, 
should,  without  any  difficulty,  have  her  maritagium*  and 

1  7  Edw.  I.  2  2  Inst.,  74,  75.  3  Oh.  7. 

4  Lord  Coke  interprets  this  passage  thus:  "Widows  are  without  difficulty 
to  have  their  marriage  (that  is,  to  marry  where  they  will,  without  any  license 
or  assent  of  their  lords)  and  their  inheritance,"  etc.,  a  construction  which 
has  too  strong  reasons  against  it.  For,  first,  maritagium  is  generally  used  by 
the  writers  of  this  period  for  an  estate  in  frank-marriage,  and  coupled  as  it 
here  is  with  hcereditas,  it  seems  to  require  that  sense.  Secondly,  this  con- 
struction is  directly  contrary  to  the  latter  part  of  this  very  chapter  of  Magna 
Gharta,  where  it  is  expressly  declared  that  widows  shall  not  marry  without  the 
assent  of  their  lord.  Indeed,  Lord  Coke  found  it  convenient  to  comment 
away  the  meaning  of  the  passage  also,  which  he  has  done  in  these  words: 
"  That  is  to  be  understood  where  such  license  of  marriage  in  case  of  a  com- 
mon person  was  due  by  custom,  prescription,  or  special  tenure ;  and  this 
exposition  was  approved  by  constant  and  continual  use  and  experience,  ei 
optimus  interpres  legum  consucludo"  (2  Inst.,  18).  The  latter  position  I  admit 
most  fully,  and  beg  leave,  upon  the  authority  of  it,  to  oppose  the  testimony 
of  Bracton  and  Britton  to  that  of  our  author.  It  is  laid  down  by  both  of 
those  writers,  as  will  be  shown  in  its  proper  place,  that  this  was  the  general 
law  of  the  land;  though  I  do  not  mean  to  dispute,  but  that  the  law  in  Lord 
Coke's  time  might  be  as  he  has  delivered  it  in  this  place.    This  is  one  strong 
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inheritance ;  and  should  give  nothing  for  her  dower,  her 
marriage,  or  her  inheritance,  which  her  husband  and  she 
held  the  day  of  her  husband's  death ;  by  which  must  be 
meant  some  estate  in  frank-marriage,  or  conditional  fee.  She 
was,  moreover,  to  continue,  if  she  pleased,  in  the  chief 
house  of  her  husband,  unless  it  was  a  castle,  for  forty  days 
(called  her  quarantine)  after  his  death  ;  within  which  time 
her  dower,  if  not  assigned  before,  was  to  be  assigned  to 
her:  and  when  she  departed  from  the  castle,  a  competent 
house  was  forthwith  to  be  provided  for  her,where  she  might 
have  an  honorable  residence  till  the  assignment ;  and  in 
the  meantime  she  was  to  have  reasonable  estovers  of  com- 
mon. For  her  dower  she  was  to  have  assigned  to  her  a 
third  part  of  all  the  lands  of  her  husband,  which  were 
his  during  the  coverture,  unless  where  it  happens  that  she 
endowed  of  less  at  the  church-door.  By  this  description, 
the  widow's  dower  was  enlarged ;  for  in  the  time  of 
Glanviile,  it  was  to  be  a  third  of  such  land  only  as  the 
husband  had  at  the  time  of  the  espousals.1  It  was 
ordained,  that  no  widow  should  be  distrained  to  marry, 
if  she  chose  to  live  single ;  provided  she  would  give  se- 
curity not  to  marry  without  the  license  and  assent  of  the 
king,  if  she  held  of  the  crown  ;  nor  without  the  assent 
of  her  lord,  if  she  held  of  a  common  person :  which  last 
provision  was  in  conformity  with  the  spirit  of  the  com- 
mon law.2 

These  points  concerning  tenures,  and  the  incidents  of 
landed  property,  were  ascertained  by  the  Great  Charter. 
The  remainder  of  this  ancient  piece  of  legislation  is  taken 
up  in  reforming  the  modes  of  redress,  and  regulating  the 
administration  of  justice. 

Nothing  more  required  mitigation  than  the  rigor  with 
which  the  king's  debts  were  in  those  times  exacted  and 
levied  (a).    This  made  it  necessary  to  declare,3  that  neither 

(a)  Upon  this  there  was  the  following  in  the  chapter  in  the  Mirror,  on  the 
abuses  of  the  law:  "It  is  an  abuse  that  the  king's  debts  lie  dormant,  and  are 
delayed  to  be  levied  by  estreats,  since  the  arrears  of  sheriffs  and  of  others 
the  king's  revenues  are  to  be  levied  without  delay  upon  those  who  prefer 
them,  if  they  themselves  be  not  sufficient,  and  the  arrears  of  the  debts  of 
others  are  to  be  levied  upon  their  sureties;  where  the  principals  are  not  suf- 

1  Vide  vol.  I,  355.  2  Ibid.,  371.  3  Ch.  8. 

instance,  among  many  others,  that  our  best  writers  have  fallen  into  the  error 
of  canvassing  points  of  ancient  law  upon  principles  and  ideas  wholly  modern. 
[A  very  just  observation.] 


CHAP.  V.]  MAGNA    CHART  A  —  INTESTACY.  29 

the  king  nor  his  bailiff's  should  seize  any  land  or  rent  for  a 
debt,  so  long  as  the  goods  and  chattels  were  sufficient,  and 
the  debtor  was  ready  to  satisfy  the  demand.  Further,  the 
pledges  of  such  a  debtor,  says  the  statute,  shall  not  be 
distrained,  so  long  as  the  principal  is  of  sufficient  ability; 
they  are  only  to  be  answerable  in  his  default ;  and  they 
may,  if  they  please,  have  the  lands  and  rents  of  the  debtor 
to  reimburse  themselves  whatever  they  have  paid  for  him. 

"Where  the  king's  debtor  dies,  the  king  is  to  be  preferred 
in  payment  of  debts  by  the  executor.  If,  says  the  charter, 
any  one  that  holds  of  the  king  a  lay  fee1  should  die,  and 
the  sheriff  or  bailiff  shows  the  letters-patent  of  the  king's 
summons  for  a  debt  due  to  the  king,  the  sheriff  or  bailiff 
may  attach  and  inventory  all  the  goods  and  chattels  of 
the  deceased  that  are  found  within  the  fee,  to  the  value 
of  the  debt,  by  the  view2  of  lawful  men ;  so  that  nothing 
may  be  removed  till  the  king  is  satisfied ;  and  after  that, 
the  residue  is  to  remain  to  the  executors,  to  perform  the 
will  of  the  deceased:  if  nothing  is  due  to  the  king,  then 
all  the  chattels  are  to  go  to  the  use  of  the  defunct  —  that 
is,  to  his  executors  or  administrators  —  saving,  says  the 
statute,  to  his  wife  and  children  their  reasonable  parts  ; 
the  latter  part  of  which  provision  does  not  seem  to  re- 
move any  of  the  difficulties  which  were  before  noticed  in 
the  text  of  Glanville  upon  the  subject  of  testaments.3 

A  very  plain  rule  of  the  common  law  was  enforced  by 
a  declaration,4  that  no  man  should  be  distrained  to  do 
more  service  for  a  knight's  fee,  or  for  any  freehold,  than 
was  properly  due.  This  provision  would  not  have  been 
necessary,  unless  the  remedy  by  distress  had  been  lately 
abused,  to  compel  a  compliance  with  unjust  demands,  (a) 

ficient  to  pay  the  arrears,  the  amercements  are  leviable  upon  the  sureties : 
and  so  it  is  of  fines  and  all  other  the  king's  debts,  whereby  it  appeareth  that 
no  debt  ought  to  be  much  behind ;  in  so  much  as  some  think  that  none  are 
chargeable  with  an  old  debt,  if  not  of  value,  or  by  negligence  of  the  king's 
officers"  (c.  v.,  s.  2,  art.  xxviii.).  By  the  common  law  the  king  could  have 
execution  of  the  body,  lands,  and  goods  of  the  debtor,  and  distrain  for  rent 
due  to  the  debtor.  The  present  charter  was  found  defective  upon  this  point; 
and  hence  in  the  Articuli  Super  Cartas  it  was  provided,  "The  king  will  not 
that  over-great  distresses  be  taken  for  his  debts,  and  if  the  debtor  can  find 
able  and  convenient  surety,  until  a  day  before  the  day  limited  to  the  sheriff, 
within  which  time  a  man  may  procure  remedy  or  agree  to  the  demand,  the 
distress  shall  be  released  in  the  meantime." 

(a)  There  was  no  more  fertile  source  of  oppression  upon  the  people  than 

1  Ch.  18.     2  Per  visum  legalium  hominum.    3  Vide  vol.  i.,  305,  3G3.     4Ch.  10. 
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The  most  interesting  part  of  this  famous  charter,  as 
viewed  by  a  modern  reader,  are  the  provisions  for  a  bet- 
ter and  more  regular  administration  of  justice.  The  ef- 
fects of  these  are  seen  even  in  the  present  shape  of  our 
judicial  polity,  to  the  formation  of  which  they  contrib- 
uted very  considerably. 

The  first  of  these  regulations  ordains,  that  comrnunia 

placita  non  sequantur  curiam  nostram.  sea  tene- 

non senuantur cu-    antur  in  atiquo  certo  loco ,    the  sense  ot  which. 

riam  nostram.  -,•  •        ,i       .  •■       i  ,  ,i 

ordinance  is,  that  suits  between  party  and 
party  shall  no  longer  be  entertained  in  the  curia  regis  (a) 
(whose  style,  during  this  reign,  was  properly  placita  quae 
sequantur  regem),  which  always  followed   his   person  (6), 

wrongful  distresses  for  pretended  services  or  duties,  and  it  is  obvious  that, 
as  it  was  a  grievance  which  affected  every  one  who  had  goods  of  his  own,  it 
was  of  the  most  general  and  practical  importance.  In  the  Mirror  it  is  said, 
"  It  is  an  abuse  that  we  do  not  prosecute  a  tortuous  distress  by  way  of  felony, 
and  that  one  cannot  attaint  these  robbers  at  the  king's  suit"  (c.  v.,  s.  1,  art.  80) ; 
and  it  is  said  with  much  relish,  "that  Alfred  hanged  Hale  because  lie  saved 
Tristram  the  sheriff  from  death,  who  took  to  the  king's  use  from  another  his 
goods  against  his  will,  forasmuch  as  between  any  such  taking  from  another 
against  his  will  and  rohbery  there  is  no  difference.  And  he  hanged  Arnold 
because  he  saved  Borgliff,  who  robbed  the  people  by  color  of  distresses,  some 
by  extortion  of  fines,  as  if  between  such  extortion  and  wrongful  distresses 
and  robbery  there  were  any  difference"  (c.  v.,  s.  2,  art.  17,  18).  And  again, 
in  the  chapter  on  distresses ;  "  If  any  be  wrongfully  distrained,  ye  are  to 
distinguish  whether  it  be  by  those  who  have  power  to  distrain,  or  by  others. 
And  if  by  others,  then  be  it  an  appeal  of  robbery,  whereof  Harliff  gave  a 
notable  judgment ;  and  if  by  those  who  may  distrain,  then  they  ought  to  de- 
liver their  distress  by  gages  and  pledges"  (lb.,  c.  ii.,  s.  26).  "And  if  the 
distrainer  lead  it  away,  then  the  cognizance  of  it  belongs  to  the  king's  court, 
and  so  there  is  a  remedy  by  replevin.  But  for  the  releasing  of  such  distresses, 
and  the  hastening  of  the  remedy,  Ranulph  de  Glanville  ordained  that  sher- 
iffs and  hunuredors  should  take  sureties  to  prove  the  plaints,  and  should 
deliver  the  distresses,  and  should  hear  and  determine  the  plaints  of  tortuous 
distresses."  In  the  same  chapter,  it  is  said  that  an  action  accrues  to  people 
wrongfully  distrained,  and  thus  no  one  can  cover  his  robbery  by  distress.  It 
is  then  laid  down  that  "  no  man  can  distrain  who  is  not  covenanted  so  to  do 
by  law,  or  by  some  special  deed,  by  law,  as  for  damage  feasant,  or  for  duties 
(or  services),  or  amercement  of  damages,  etc.,  or  by  deed  or  by  grant  of  any 
service  or  annuity  with  power  to  distrain  for  it."  The  whole  shows  that 
this  clause  in  the  charter  is,  as  Coke  shows,  quoting  Glanville,  only  in  af- 
firmance of  the  common  law. 

(a)  This,  as  already  shown,  is  a  mistake.  The  courts  of  king's  bench  and 
exchequer,  so  soon  as  they  became  stationary,  recovered  that  jurisdiction  over 
common  pleas  which^ecessarily  belonged  to  the  curia  regis. 

(b)  The  reasons  have  already  been  given  for  believing  that  there  were  no 
curia  regis,  in  the  sense  of  a  regular  judicial  tribunal,  except  it  was  the  ex- 
chequer, which,  as  appears  from  the  Mirror,  originally  instituted  as  an  office 
of  revenue,  had  begun  to  receive  suits  between  party  and  party.     The  Mirror 

1  Ch.  11.     Vide  vol.  i.,  278. 
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and  might  bo  held  in  several  different  places  in  the  space 
of  one  year,  to  the  great  inconvenience  of  suitors,  jurors, 

says  in  a  passage  evidently  of  great  antiquity,  "The  exchequer  was  ordained 
in  this  way  for  the  pecuniary  penalties  of  baronies  and  earldoms,  and  the 
amercements  were  '  affeered'  by  the  barons  of  the  exchequer,  and  the  es- 
cheats sent  into  the  exchequer,  though  amerced  in  the  king's  court"  (c.  i.,  s. 
3).  That  might  be  called  the  court  of  a  county  (c.  i.,  s.  3),  which  was  called 
curia  regis  in  the  Leges  Hejirici  Primi,  or  it  might  be  the  court  of  the  justices 
itinerant,  or  in  eyre,  mentioned  by  the  Mirror.  "  These  writs  or  commissions 
(i.e.,  the  king's)  were  directed  sometimes  to  the  justices  in  eyre,  sometimes  to 
persons  not  named,  as  to  justices  and  sheriffs  "  (Ibid.).  Then,  in  a  subsequent 
portion  of  the  book  —  of  a  later  period — mention  is  made  of  jurisdiction  of 
judges.  "The  king,  by  reason  of  his  dignity,  maketh  his  justices,  and  ap- 
pointeth  their  jurisdiction,  and  that  in  divers  manners;  sometimes  certain, 
as  in  commissions  of  assize;  sometimes  uncertain  generally,  as  in  commis- 
sions of  justices  in  eyre,  and  of  the  chief  justices  of  pleas  before  the  king; 
and  of  jurisdiction  of  the  bench,  to  whom  jurisdiction  is  given  to  hear  and 
determine  fines,  the  grand  assizes,  the  transaction  of  pleas,  and  the  rights  of 
the  king.  Besides,  the  barons  of  the  exchequer  have  jurisdiction  over  reve- 
nues and  the  king's  bailiffs,  and  of  rights  belonging  to  the  king,  and  the 
rights  of  his  crown"  (Ibid.,  s.  3).  Sometimes  jurisdiction  is  given  to  the 
justices  of  the  bench  by  removing  the  pleas  out  of  the  counties  before  the 
said  justices,  and  sometimes  to  record  pleas  holden  in  mean  courts  without 
writs  before  the  said  justices  of  the  bench.  To  the  office  of  chief  justice  it 
belongs  to  redress  the  tortious  judgments  and  the  usage  and  errors  of  other 
justices,  and  by  writ  to  cause  to  come  before  the  king  the  proceedings,  in 
which  writs  mention  is  made,  "before  the  king  himself"  (the  style  of  the 
king's  bench  at  this  day),  and  the  writs  not  returnable  before  the  king  (i.  e., 
in  the  king's  bench)  are  returnable  in  chancery  (Ibid.,  s.  3).  Thus,  there- 
fore, we  find  mention  made  of  justices  in  eyre,  i.  e.,  who  went  circuit,  and 
the  courts  of  king's  bench,  of  common  pleas,  and  of  exchequer.  But  this 
part  of  the  book  is  certainly  as  late  as  the  reign  of  Edward  I.,  as  mention  is 
made  of  the  Great  Charter.  No  mention  is  made  of  a  court  called  curia  regis, 
but  it  is  clear  that,  since  the  Conquest,  there  had  been  a  great  court  of  the 
king,  which  had  branched  out  into  three  courts,  common  bench,  king's  bench, 
and  exchequer,  and  it  appears  probable  that  the  primitive  court  was  the  ex- 
chequer. That  there  was  a  curia  regis  in  the  reign  of  John,  there  can  be  no 
doubt.  Thus,  in  the  2d  John,  there  is  an  entry  of  a  fine  for  a  writ  of  sum- 
mons, "  coram  rege  vel  coram  justitiariis  de  banco"  at  Westminster  (Rot.  de 
Oblatis,  95),  and  the  Abbreviatio  Placitorum  contains  a  great  number  of  com- 
mon pleas  of  that  reign  taken  in  the  curia  regis.  That  court  is  described  by 
various  terms  —  "Justitiis  domini  regis  de  Westmonasteriis,"  or  "Justitiis 
de  banco."  And  so  in  the  reign  of  Henry,  prior  to  the  charter,  though  after 
the  charter  the  court  is  called  curia  regis.  There  is,  however,  nothing  to 
show  that  this  court  was  not  the  exchequer,  and  a  great  deal  to  show  that  it 
was.  In  "  Madox's  Exchequer,"  instances  are  given  of  common  pleas  in 
that  court  during  the  reign  of  John  (Mad.  Ex.,  i.  117),  and  there  is  an  entry 
in  the  rolls  of  that  reign  of  a  writ  addressed,  "Paronious  de  Scaccario  a  curia 
regis."  Lord  Hale  cites  a  case  of  a  tine  levied  in  the  reign  of  John,  "  coram 
ipso  rege;"  but  that  leaves  the  question  open,  as  does  another  case  he  cites 
from  the  Abbreviatio,  in  which  it  was  held  that  a  suit  was  held  before  the 
king  if  it  was  held  before  his  justices  in  banc  (Hale's  Hist.  Coin.  Law,  p.  151). 
The  court  here  alluded  to  may  have  been  the  exchequer,  which  was  pre- 
eminently curia  regis,  and  in  point  of  fact  there  are  records  of  fines  even  as 
far  back  as  Henry  II.,  "  in  curia  Domini  Regis  apud  Westmonasterium  ad 
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witnesses,  and  others ;  but  shall  be  debated  in  some  cer- 
tain stationary  court,  where  persons  concerned  may  resort 
at  all  times  for  prosecuting  and  defending  their  suits  (a). 
The  operation  of  this  provision  must  have  had  an  im- 
mediate influence  upon  the  two  great  courts  of  the  king ; 
namely,  that  held  before  himself,  and  that  which,  though 
a  part  of  it,  was  called  the  exchequer  ;  for  as  both  these 
attended  the  king  wherever  he  resided,  all  suits  there  be- 
tween parties  were  interdicted  by  the  words  of  this  law  ; 
and  the  former  remained  a  tribunal  for  discussion  of 
criminal  matters  only;  the  latter  for  the  cognizance  of 
causes  concerning  the  revenue  ;  while  common  pleas,  as 

Scaceariuni,"  and  this  also  Mr.  Foss  states,  is  an  entry  constantly  to  be  found 
in  the  two  reigns  following  Henry  II.  Blackstone  was  of  opinion  that  there 
was  only  one  court  during  the  Saxon  times.  After  the  Conquest,  there  is 
mention  of  more  than  one,  as  in  the  Leges  Henrici  Primi,  in  which  there 
is  mention  made  of  curia  regis.  There  is  positive  proof  that  there  was  a 
court  of  exchequer  as  far  back  as  the  reign  of  Henry  II.,  and  no  proof  of 
any  other,  and  there  is  positive  proof  that  common  pleas  were  taken  in  that 
court.  On  the  whole,  therefore,  it  is  plain  that  there  was  no  court  of  common 
pleas  before  the  charter,  though  there  was  a  court  for  common  pleas.  That 
court  followed  the  king,  as  the  exchequer  naturally  would,  and  from  that  and 
the  other  reasons  there  is  strong  reason  to  believe  that  the  court  was  the  ex- 
chequer. {Vide  Mem.  in  Scacc.,  fol.  7,  end  of  Y.-B.,  Edw.  II.).  The  effect 
of  this  clause  was,  that  common  pleas  could  not  be  taken  in  that  court  so 
long  as  it  remained  ambulatory,  and  therefore  a  fixed  court  of  common  pleas 
was  established,  as  the  exchequer  continued  ambulatory  for  some  time  after 
the  charter.  And  so  of  the  king's  bench.  But  there  is  nothing  in  the 
charter  to  prevent  common  pleas  being  held  in  the  exchequer  or  king's 
bench  when  they  ceased  to  be  ambulatory,  and  therefore  the  notion  enter- 
tained by  the  author,  and  so  many  others,  that  those  courts,  by  reason  of  the 
charter,  lost  their  jurisdiction  over  common  pleas,  and  had  to  resort  to  fic- 
tions to  regain  it,  arose  out  of  a  complete  misconception  of  the  terms  of  the 
charter. 

(a)  Upon  this  the  comment  in  the  Mirror  is,  "  It  is  to  be  interpreted  in  this 
manner,  that  the  people  shall  not  travel  to  sue  in  the  king's  household  in  the 
counties  as  they  used  to  do,  but  this  willeth  that  the  plaintiffs  have  com- 
missions to  sheriffs,  to  lords  of  manors,  and  to  justices  assigned  (i.  e.,  to  hold 
pleas  or  assizes  in  the  country),  so  that  right  be  done  to  the  parties  in  cerium 
places  where  the  parties  and  jurors  may  be  the  less  travelled."  It  is  added, 
"  Although  it  be  that  the  charter  command  that  petit  assizes  be  taken  in 
their  counties,  being  made  for  the  ease  of  jurors,  yet  it  is  desired,  inasmuch 
as  the  justices  make  the  jurors  come  from  the  furthest  borders  of  the  counties, 
whereas  it  were  better  that  the  justices  rode  from  hundred  to  hundred  than 
that  the  people  so  travel "  (c.  v.,  s.  2).  The  object  was,  that  the  suitor  might, 
at  all  events  in  the  legal  terms,  always  have  a  fixed  and  settled  court  to  resort 
to,  though  of  course  he  could  also  take  his  cause  into  the  county  when  the 
assizes  were  held  there,  though  in  those  times  they  were  held  with  great  un-^ 
certainty.  And  that  travelling  in  those  times  was  a  serious  affair  appears 
even  so  long  after  as  the  Paston  Letters,  temp.  Henry  VI.,  where  non  venu  des 
Justices  is  mentioned  as  a  common  reason  for  not  holding  an  assize  (vol.  i., 
1.6). 
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they  were  to  be  held  in  some  certain  place,  seemed,  natu- 
rally enough,  to  devolve  upon  the  bench,  or  justitiarii  de 
banco,  which  had  been  lately  established  at  Westminster, 
in  aid  of  the  two  former  courts,  as  we  have  before  seen 
(a).  From  this  period,  the  bench,  or,  as  the  return  was, 
coram  justitiariis  nostris  apud  Westmonasterium  (to  distin- 
guish it  from  the  king's  court,  which  sat  at  the  Tower, 
and  removed  with  his  person),  grew  into  more  consider- 
ation ;  and  in  after  times,  as  it  became  the  sole  and  proper 
jurisdiction  for  communia  placita,  was  thence  denomi- 
nated the  common  pleas.  In  what  manner  the  other  two 
courts  recovered  a  sort  of  cognizance  in  common  suits  be- 
tween parties,  by  means  of  different  fictions,  will  be  seen 
hereafter. 

It  was  endeavored  to  render  the  proceeding  by  assize 
juices  of  still  more  expeditious,  by  ordaining  justices  to 
assize.  g0  a  cjrcuit  once  every  year  to  take  assizes, 
instead  of  waiting  till  the  justices  itinerant  came  ;  which 
latter  were  perhaps  not  very  regular,  or,  at  least,  not 
wished  by  the  great  barons  to  be  very  regular  in  their 
circuit,  as  they  exercised  a  jurisdiction  of  a  magnitude 
and  extent  that  controlled  the  franchises  of  lords  who 
had  inferior  courts.  The  statute l  directs,  that  assizes  of 
novel  disseisin  and  of  mortauncestor  shall  not  be  taken  but  in 
their  shires;  whereas  we  have  seen,  that  writs  of  assize 
and  mortauncestor  were  returnable  in  Glanville's  time, 
coram  me  veljustitiis  meis,2  in.  the  curia  regis,  or  court  before 
the  king  ;  but  this  was  now  altered,  and  they  were  for  the 
future  to  be  taken  in  the  following  manner.     The  king, 

(a)  Lord  Coke,  Hale,  and  Madox  were  of  opinion  with  the  author  that 
there  was  a  court  of  eomnion  pleas  before  the  charter ;  and  it  is  clearly  im- 
plied in  the  terms  of  the  charter,  that  common  pleas  were  determined  in  some 
court  which  followed  the  king.  But  it  hy  no  means  follows  that  this  was  a 
court  peculiarly  for  common  pleas,  and  the  contrary  rather  appears  from  the 
charter  itself  as  well  as  from  history.  For  why  did  the  court  in  which  the 
common  pleas  were  determined  follow  the  king?  Because  it  was  a  court  in 
nature  attached  to  his  person,  which  would  be  true  of  the  court  of  the  mar- 
shal of  the  household,  the  origin  of  the  king's  bench  (alluded  to  in  the  Mir- 
ror in  the  passage  cited  in  the  previous  note  to  the  present  clause)  or  the 
exchequer.  The  reasons  have  been  already  offered  tor  believing  that  the 
exchequer  was  the  original  court,  one  reason  being  that,  with  rapacious 
sovereigns,  the  revenue  was  the  matter  they  would  first  look  to,  and  another 
and  still  stronger  is  the  simple  fact,  that  before  Magna  Charta  common  pleas 
were  heard  in  the  exchequer. —  Vide  Memoranda  in  Scaccario,  at  end  of  Y.- 
B.,  Edw.  II.,  fol.  7. 

1  Ch.  12.  »  yide  YOi  u>  266-279. 
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or  in  his  absence  out  of  the  realm,  the  chief  justiciar,  was 
to  send  justices  into  every  county  once  a  year;  and  these, 
together  with  the  knights  of  the  county,  were  to  take  the 
assizes  there.1  Such  matters  as  the  justices  could  not  de- 
termine on  the  spot,  were  to  be  finished  in  some  other 
part  of  the  circuit ;  and  such  as,  on  account  of  their  diffi- 
culty, they  could  not  determine  at  all,  were  to  be  adjourned 
before  the  justices  of  the  bench,  and  there  decided  (a). 
This  is  said  to  be  the  first  appointment  of  justices  of  assize  ; 
in  consequence  of  which  these  writs  were  ever  after  made 
returnable-eoram  justitiariis  nostris  ad  assisas,  cum  in  partes 
illas  venerint,  etc.  Assizes  de  ultima  prcese?itatio?ie,2  which 
hitherto  had  been  taken  in  the  king's  courts,  that  is  coram 
me  veljustitiis  meis,  were,  for  the  future,  to  be  heard  before 
the  justices  of  the  bench  only,  and  there  finally  deter- 
mined;  a  provision  which  may  be  thought  to  be  founded 
in  abundant  caution,  when  it  had  been  before  declared, 
that  common  pleas,  of  which  this  was  certainly  one, 
should  not  follow  the  king's  court. 

While  order  was  taken  for  ascertaining  and  governing 
the  king's  courts,  some  attention  was  given  to  the  juris- 
diction of  the  sheriff,  where  matters  of  less  moment  were 

(a)  This  expression,  says  Lord  Coke,  is  to  be  taken  largely  and  beneficially : 
for  they  may  not  only  make  adjournment  before  the  same  justices  on  their 
circuit,  but  also  to  Westminster  or  Sergeant's  Inn,  or  to  any  place  out  of  the 
circuit  (2  Inst.).  This  course  affords  a  curious  instance  of  the  way  in  which 
valuable  enactments  were  extended  by  construction.  And  in  Lord  Coke's 
time,  as  any  one  who  has  studied  his  Reports  will  be  aware,  it  was  the  con- 
stant practice  of  the  judges  in  court  to  reserve  cases  till  they  came  to  town, 
reserving  the  judgment.  Indeed,  the  practice  appears  in  some  degree  to 
have  been  kept  up  to  the  last  century,  as  Leach's  Crown  Cases  Reserved  will 
show.  But  it  appears  to  have  been  considered  then,  not  as  a  legal  reserva- 
tion, but  only  after  judgment,  and  for  the  purpose  of  a  recommendation  to 
the  crown,  in  case  a  point  should  be  resolved  for  the  prisoner,  sentence  being 
already  passed.  This  rendered  necessary  the  act  for  Reservation  of  Crown 
Cases  (11  and  12  Vict.),  which  thus,  after  the  lapse  of  centuries,  only  carried 
out  Magna  Charta. 

1  By  the  charter  of  John,  the  knights  associated  with  the  justices  were  to 
be  four,  chosen  by  the  county;  and  the  assizes  were  to  be  taken  on  the  day, 
and  at  the  place  of  the  county  court.  This  delegation  of  four  by  the  county 
reminds  us  of  the  ancient  practice,  when  judgments  were  given  per  omnes 
comitatus  probos  homines*  The  latter  practice  seemed  to  have  been  consid- 
ered as  the  representative  of  such  ancient  tribunal ;  for  in  the  Capilula 
Baronum  they  stipulated,  that  none  else  (except  the  jurors  and  parties) 
should  be  summoned  to  the  taking  of  such  assize.f  This  is  probably  the 
origin  of  the  present  association  in  the  commission  of  assize. 

2  Ch.  13. 

*  Vide  vol.  i.,  333.  t  Vide  Black.  Chart.,  vol.  ii.,  Cap.  Bar.,  8. 
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agitated  with  some  solemnity.  The  county  court  was  to 
be  held1  only  from  month  to  month,  that  is,  not  more 
frequent  than  once  a  month  ;  and  in  counties  where  the 
interval  of  its  sitting  had  been  greater,  that  was  still  to 
continue.  The  sheriff  or  his  bailiff  was  not  to  hold  his 
tourn  in  the  hundred  more  than  twice  a  year,  namely, 
after  Easter  and  Michaelmas,  and  that  in  the  usual  and 
accustomed  place ;  and  the  view  of  frankpledge  was  to  be 
held  by  the  sheriff  at  Michaelmas.  This  last  provision 
was  in  order  to  keep  up  the  old  constitution  so  admirably 
contrived  for  preserving  the  peace,  and  the  due  order  of 
the  decennaries.  It  was  enjoined,  that  all  men's  liberties 
should  be  maintained  as  in  the  reign  of  Henry  II. ;  and 
that  the  sheriff  should  take  no  more  for  his  frankpledge 
than  was  allowed  in  that  reign.  It  is  cautioned,  in  this 
same  chapter,  that  the  sheriff  should  seek  no  occasion  or 
pretence  either  for  holding  his  court  oftener  than  is  there 
directed,  or  taking  any  unreasonable  fees.  These  injunc- 
tions about  the  sheriff's  court  were  dictated  probably  by 
the  jealousy  that  lords  of  franchises  entertained  concern- 
ing their  own  courts,  with  which  the  sheriff  too  much 
interfered. 

The  practice  of  courts  was  considered,  and  the  usage  of 
the  common  law  in  some  instances  was  admsted 

Amercements.  -,  n  it,  t  -iiYi 

and  connrmed.  It  was  endeavored,  by  declar- 
ing the  law  more  fully  on  that  subject,  to  prevent  all  abuse 
of  the  misericordia,  or  amercement,  which  we  have  had 
such  frequent  occasion  to  mention  (a).     A  freeman,  says 

(a)  The  word  "amercement"  is  derived  from  the  French,  u&  merci,"  and 
signifies  the  pecuniary  mulct  laid  on  a  person  who  has  offended  against  the 
prerogative  of  the  sovereign,  and  therefore  lies  at  his  mercy.  From  the  nature 
of  the  thing,  and  the  derivation  of  the  term,  being  so  arbitrary  in  its  charac- 
ter, and  French  in  its  etymology,  there  is  reason  to  believe  that  it  came  in 
after  the  Conquest,  and  was  an  abuse.  That  the  Norman  sovereigns  were 
extremely  anxious  to  create  the  offence  of  contempt  for  the  prerogative,  for 
which  this  was  supposed  to  be  the  penalty,  and  to  take  advantage  of  it, 
appears  plainly  from  the  charter  and  the  laws  of  Henry  I.  In  his  charter 
he  recites,  that  amercements  against  those  who  were  "  in  mercy,"  had  been 
unmerciful ;  and  this,  although  the  laws  of  William  the  Conqueror  contain 
specific  provisions  as  to  penalties  for  various  ranks  of  people  —  the  highest 
being  six  Saxon  pounds.  The  charter  of  Henry  ran  thus :  "  Si  quis  baronum 
vel  hominum  meorum  forisfecerit  non  dabit  vadem  in  misericordia  totius 
pecuniae  suae  sicut  facibat  tempore  patris  mei  et  fratris  mei,  sed  secundum 
modum  fonsfacti  ita  emendabit  sicut  emendasset  retro  a  tempore  patris  mei 
et  fratris  mei  in  tempore  aliorum  antecessorum  meorum."     That  is,  as  it  had 
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the  statute,1  shall  not  be  amerced  for  a  small  default  but 
after  the  manner  of  the  default ;  and  for  a  greater  in  pro- 
been  in  the  times  before  the  Conquest,  when  fines  and  penalties  were  reason- 
able, whereas,  under  the  Conqueror  and  his  successors,  they  were  arbitrary. 
Thus  Henry  II.,  on  an  occasion  of  a  pretended  contempt  by  Archbishop 
Becket,  although  the  archbishop  sent  four  knights  to  excuse  his  non-appear- 
ance, declared  all  his  possessions  forfeited,  by  way  of  an  amercement,  although, 
by  the  law  of  William,  the  fine  could  not  have  been  above  forty  shillings. 
So  the  Mirror  says :  —  "It  is  an  abuse  to  assess  amercements  without  the 
affeerment  of  freemen  chosen  to  it,  or  to  assess  them  in  the  absence  of  those 
who  are  to  be  amerced  ; "  and,  again,  "  it  is  an  abuse  to  amerce  a  man  by  de- 
fault in  an  action  for  outlawry,  as  loss  of  land  is  sufficient  punishment" 
(c.  v.,  s.  1).  The  Norman  sovereigns  eagerly  availed  themselves  of  any  pre- 
tence or  occasion  for  declaring  a  man  to  be  in  their  mercy,  so  that  he  might 
be  amerced  without  mercy ;  and  they  thus  sought  to  attach  this  penalty  to 
any  fault  or  default,  or  any  offence,  civil  or  criminal.  Thus,  the  laws  of 
Henry  I.  contained  a  chapter  carefully  providing  what  offences  should  be 
deemed  to  be  a  misericord  id  regis,  and  various  enactments  as  to  fines  for  de- 
faults in  civil  proceedings.  Yet,  in  the  Mirror  it  is  said,  that  in  defaults  in 
actions  the  consequence  of  default  was,  that  there  was  judgment  against  the 
party,  or  that  his  lands  were  seized,  until  satisfaction  was  made  —  that  is,  to 
the  amount  of  the  debt  or  claim ;  and  this,  it  is  said,  was  the  law  until  the 
time  of  Henry  III.,  and  nothing  is  said  as  to  amercements ;  whence  it  is  that, 
in  a  subsequent  passage,  no  doubt  written  at  a  later  period,  it  is  said  to  have 
been  an  abuse  to  amerce  those  who  were  sufficiently  punished  by  loss  of  land. 
There  were,  however,  cases  in  which  amercements  were  lawful  if  reasonable, 
and  the  object  of  the  charter  was  to  secure  that  this  should  be  so.  There  is 
a  full  exposition  of  the  subject  in  the  Mirror,  in  a  chapter  on  amercements, 
which  affords  a  further  comment  on  this  article.  A  pecuniary  pain  is  called 
an  amercement,  which  follows  real  or  mixed  offences,  and  is  sometimes  cer- 
tain and  sometimes  uncertain.  An  amercement  is  certain  sometimes,  accord- 
ing to  the  dignity  of  the  person,  as  it  is  of  earls  and  barons,  and  then  the 
terms  of  the  article  as  to  the  reliefs  of  earls  and  barons,  fixed  at  certain  sums 
by  another  article,  are  quoted  as  if  affording  the  measure  of  their  amerce- 
ments ;  and  sometimes  by  a  single  assize  in  another  place,  as  of  escapes  of 
people  imprisoned,  in  which  we  are  to  distinguish  of  the  place,  whether  the 
king's  prison  or  another;  and  the  cause,  whether  mortal  or  venial :  and  if 
mortal,  then  whether  adjudged  or  not;  and  if  not,  the  keeper  was  not  assent- 
ing to  the  escape,  then  the  assize  of  punishment  is  so  many  shillings,  or  more, 
according  to  the  usage  of  the  country,  or  of  the  place  or  person.  Common 
amercements  are  taxable  by  the  oath  and  affeerments  of  the  peers  (pares)  of 
those  who  fail  in  misericordia,  according  to  the  constitution  of  the  charter  of  free- 
dom (i.  e.,  the  Great  Charter),  which  willeth  that  a  freeman  be  assessed,  when 
he  falleth  into  an  amercement,  according  to  the  quality  of  his  offence  —  a 
merchant  saving  to  him  his  merchandise,  and  a  villein  his  villenage;  and 
these  affeerors  are  to  be  chosen  by  the  assent  of  the  parties,  if  they  will ;  but 
the  king's  officers  are  to  be  more  grievously  amerced  for  the  breach  of  their 
duty.  Many  cases  there  are  where  corporal  punishments  are  bought  off  by 
fines  of  money;  and  such  are  called  ransoms,  or  redemption  from  personal 
pains,  whereof  some  fines  are  common,  as  for  murders;  others  for  personal 
trespasses  of  towns  and  commonalties;  which  fines  King  Edward  ordained 
should  be  assessed  in  the  presence  of  the  justices.  (See  the  Mirror,  c.  iv., 
8.  25,  26.)     From  this  it  appears  that,  so  late  as  the  time  of  the  charters,  the 
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portion  thereto,  saving  to  him,  in  the  language  of  Glan- 
ville,  his  contenement,  or  countenance  (a):  with  respect  to  a 
merchant,  saving  to  him,  in  like  manner,  his  merchandise ; 
and  to  a  villein,  except  he  was  the  king's  villein,  his 
wainage   (b):    from  which   provisions  it  appears  to  have 

Saxon  law  as  to  compositions  for  felonies,  even  in  cases  of  murder,  still  re- 
mained. The  comment  in  the  Mirror  upon  this  clause  of  the  charter  is : — 
"  The  point  of  amercements  is  measured  by  justices,  sheriffs,  bailiffs,  stew- 
ards, and'  others,  who  amerce  the  people  in  certain  in  this  manner:  Putting 
such  a  one  to  so  much  for  a  contempt  or  other  trespass,  without  a  personal 
trespass,  and  without  the  affeerment  of  the  people  sworn  to  it,  and  without 
specifying  the  manner  and  the  quality  of  the  contempt.  Again,  where 
affeerors  ought  to  be  chosen  with  the  assent  of  those  who  are  amerced,  and 
in  a  common  place,  the  lords  make  the  affeerors  to  come  to  their  houses  to 
affeer  the  amercements  according  to  their  pleasure"  (c.  v.,  s.  2).  In  other 
chapters,  and  from  Bracton,  it  appears  that  the  amercements  were  assessed 
by  the  king's  justices  in  their  itinera,  or,  as  regards  those  who  held  of  the 
king,  in  the  exchequer. 

(a)  Daines  Barrington,  in  his  Observations  upon  the  Statutes,  shows,  by 
several  curious  quotations,  that  the  word  was  formerly  used  as  synonymous 
with  entertainment,  and  that,  therefore,  this  means  that  a  man  shall  not 
be  so  fined,  but  that  he  may  be  able  to  give  his  neighbors  good  entertain- 
ment. Lord  Coke  says,  the  countenance  of  a  soldier  is  his  armor;  the 
books  of  a  scholar  are  his  countenance  ;  and  the  like.  The  meaning  is, 
that  by  which  a  man  subsists,  or  which  is  essential  to  his  maintenance,  as, 
in  the  instance  of  a  husbandman,  his  wagon  or  wain.  The  sense  is  illus- 
trated by  the  rule  of  the  common  law,  which  exempts  working-tools,  etc., 
from  a  distress. 

(o)  The  charter  here  speaks  of  villeins,  and  not  merely  tenants  in  vil- 
lenage,  who  might  be  freemen  (as  the  Mirror  points  out),  because  freemen 
might  hold  lands  in  villenage,  and  they  were  already  provided  for  by  the 
previous  part  of  the  clause ;  on  the  other  hand,  this  clause  shows  that  the 
villeins  —  as  the  Mirror  also  points  out  in  a  passage  already  quoted,  supra 
—  were  not  slaves;  for  if  so,  they  could  have  nothing  of  their  own.  "Of 
villeins  mention  is  made  in  the  great  charter  of  liberties,  where  it  is  said 
that  a  villein  be  not  so  grievously  amerced  that  his  tillage  be  not  secured  to 
him  ;  but  the  statute  maketh  no  mention  of  slaves,  because  they  have  nothing 
of  their  own  to  lose"  (c.  ii.,  s.  128).  The  Mirror,  it  will  be  observed,  quotes 
the  charter  as  speaking  of  the  "tillage"  of  the  villeins,  whereas  the  term 
used  is  his  "wainagium,"  i.e.,  wain  or  wagon.  But  that  was  his  means  of 
tillage  or  service,  and  the  effect  is  the  same.  Lord  Coke  says  that  "  waina- 
gium "  signifieth  a  cart  or  wain,  wherewith  a  villein  was  to  render  his  service, 
or  to  convey  the  manure  of  the  lord  out  of  the  gate  of  the  manor  into  the 
great  lord's  lands,  and  casting  it  upon  the  same  and  the  like  (according  to 
Littleton's  definition  of  villeins'  tenure,  as  something  vile  and  base,  such  as 
conveying  manure).  "And  it  was  great  reason  to  save  his  wainage,  for 
otherwise  the  wretched  creature  was  to  carry  it  on  his  back"  (2  Inst.).  But 
there  is  here  the  confusion  so  often  made  between  villeins  and  slaves,  and 
the  contemporary  exposition  of  the  Mirror  shows  that  Lord  Coke  took  much 
too  mean  a  view  of  the  class  here  alluded  to,  and  the  clause  in  the  quotation. 
In  the  Mirror  it  is  said  that  all  villeins  were  not  slaves,  but  were  "regard- 
ant," that  is,  attached  to  the  manor,  and  thus  are  distinguished  from  slaves,  of 
whom  it  is  said  that  they  could  purchase  nothing  hut  for  their  lord's  use,  and 
that  they  may  not  fly  from  their  lords  so  long  as  their  lords  find  them  wherewith 
VOL.  II.  —  4 
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been  the  intention,  that  these  amercements  should  not  be 
the  complete  ruin  of  a  man.  For  the  same  reason  also  it 
was  declared,  that  none  of  the  said  amercements  should 
be  assessed  but  by  the  oaths  of  honest  and  lawful  men  of 
the  vicinage  (a).  Earls  and  barons,  however,  were  not  to 
be  amerced  but  by  their  peers  (which  was  done  either  by 
the  barons  of  the  exchequer,  or  in  the  court  coram,  rege),  in 
both  which  the  pares  regni  were  constitutionally  judges,1 
and  according  to  their  default;2  nor  was  a  clerk  to  be 
amerced  in  proportion  to  his  spiritual  benefice,  but  after 
his  lay-tenement,  and,  in  like  manner,  only  according  to 
his  default.3  All  these  provisions4  were  only  to  affirm 
and  give  a  sanction  to  ancient  usages,  some  of  which  have 
been  before  mentioned:  upon  this  chapter,  however,  was 
afterwards  framed  the  writ  de  moderaia  misericordid,  for 
giving  remedy  to  a  party  who  was  excessively  amerced. 

The  form  of  trial  was  intended  to  be  adjusted  by  the 
following  regulation,  though  the  precise  meaning  of  it 
has  occasioned  some  doubt  (6) :  Nail  as  ballivus  de  ccetero 

to  live  (c.  ii.,  s.  28).  And  elsewhere  it  is  said  that  it  was  an  abuse  to  hold 
villeins  as  slaves  (c.  v.,  s.  1,  art.  93) ;  or  to  say  that  a  villein  and  a  slave  are 
all  one  {Ibid.,  art.  72).  It  is  manifest  that  the  condition  of  the  villeins  was 
improving  at  this  time. 

(a)  It  may  be  of  interest  to  point  out  the  manner  in  which  this  clause  in 
the  charter  was  practically  carried  out.  Bracton  states,  in  describing  the 
jurisdiction  of  the  itinerant  justices  as  to  amercements,  that  they  were  to 
observe  this  provision  of  the  Great  Charter:  "  De  illis  qui  sunt  in  miseri- 
cordia  domini  Regis,  et  non  sunt  amerciati,  ad  quod  videndum  qualiter  sit 
quis  sit  amerciandus.  Et  secundum  quod  miles  et  liber  homo  non  amercia- 
bitur  nisi  secundum  modum  delicti,  et  salvo  contentemento  suo.  Mercator 
veri  non  nisi  salvo  merchandisa  sua.  Et  villanus  autem  non  nisi  salvo 
wainagio  suo,  et  hoc  per  judicium  proborum  hominum  de  visneto,  qui  affi- 
dabunt  simul  cum  serviente"  (lib.  iii.,  c.  i.,  p.  117).  It  is  impossible  not  to 
see  from  this  how  entirely  the  observance  of  the  charter  depended  practi- 
cally upon  the  manner  in  which  it  was  carried  out  by  the  judges. 

(6)  It  is  explained  thus  in  the  Mirror:  "The  point  which  forbiddeth  that 
no  bailiff  put  a  freeman  to  his  oath  without  suit,  is  to  be  understood  in  this 
manner,  that  no  justice,  no  minister  of  the  king,  nor  other  officer  nor  bailiff 
have  power  to  make  a  freeman  make  oath  without  the  king's  command,  nor 
receive  any  plaint  without  witnesses  present,  who  testify  the  plaint  to  be 
true."  Before  a  man  could  be  put  to  his  law  or  his  oath,  which  meant  the 
same  thing  (wager  or  gager  of  law  being  the  proceeding  by  which  a  defend- 
ant waged  or  gaged,  i.  e.,  pledged  his  oath),  the  accuser  had  to  produce  his 
secta,  or  suit  of  followers  or  witnesses,  a  practice  which  became  obsolete  in 
the  time  of  Edward  III.,  when  the  names  of  John  Doe  and  Richard  Roe,  as 
a  mere  form,  make  their  appearance.  Wager  of  law  was  a  relic  of  the  old 
Saxon  practice  of  "compurgators,"  and  so  Coke  said  there  were  to  be  eleven 
besides  the  defendant,  because  the  wager  of  law  was  "to  countervail  a  jury." 

1  Bract.,  fol.  116,  b.        2  Delicti.        3  Ibid.         *  Vide  vol.  i.,  209  (note). 
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ponat  aliquem  ad  legem  manifesiam,  nee  ad  juramentum  sim- 
plici  loqueld  sua,  sine  testibus  jidelibus  ad  hoc  inductis.1 
Whether  this  means,  that  the  defendant  should  not  dis- 
charge himself  by  his  own  oath  alone,  without  the  oaths 
of  other  persons  swearing  to  their  belief  of  his  assertion ; 
or,  that  no  defendant  should  be  put  to  wage  his  law,  un- 
less the  plaintiff  supported  his  loquela,  or  declaration,  by 
credible  witnesses;  or,  as  they  were  afterwards  called, 
sectatores;  has  been  a  question  with  some  writers.  Sev- 
eral passages  in  Bracton  seem  to  favor  the  latter  opinion  ; 
and  Fleta  explicitly  declares  this  to  be  the  meaning  of  the 
provision;2  if  so,  most  probably  the  practice  of  bringing 
into  court  the  sectatores  of  the  plaintiff  was  established  by 
this  clause.3  The  defendant  making  his  law  by  the  oaths 
of  others  swearing  with  him,  was  an  old  usage,4  in  crimi- 
nal cases  at  least,  and  as  such  is  mentioned  by  Glanville ; 
but  it  is  not  spoken  of  at  all  by  that  writer  as  a  mode  of 
proof  for  a  defendant  in  civil  suits ;  though  we  shall 
have  occasion  to  mention  it  frequently  in  that  light  upon 
the  authority  of  Bracton.  From  the  manner  in  which 
the  latter  author  speaks  of  a  defence  per  legem,  it  seems  to 
have  been  long  in  use ;  and  from  this  passage  in  Magna 
Charta,  we  must  conclude  that  it  had  been  adopted  from 
criminal  to  civil  actions  shortly  after  the  time  of  Glan- 
ville. The  sectatores,  in  this  sense,  constitute  another 
novelty,  of  which  there  is  no  mention  in  Glanville. 
When  it  had  become  the  practice  to  admit  sectatores,  for 
so  they  also  were  called,  to  make  the  defence,  it  appeared 
reasonable  enough  to  require,  as  Magna  Charta  here  does, 
that  certain  persons  should,  in  like  manner,  be  brought 
to  make  out  the  plaintiff's  case.  It  may  be  conjectured 
from  the  name,  that  both  these  sets  of  persons  were  orig- 
inally chosen  from  the  sectatores  or  suitors  of  court,  who 
were  there  present,  ready  to  transact  such  business  of  the 
court  as  might  arise. 

Of  all  the  provisions  made  by  this  charter  for  the  se- 
NtMusKber     curity  of  the  person  and  property  of  the  sub- 

homo.etc.  jec^  none  ]ias  go  much  engaged  the  attention 
and  claimed  the  reverence  of  posterity  as  Chap.  29,  which 

But  the  plaintiff  was  bound  to  have  his  witnesses  present,  and  so  in  the  Mir- 
ror it  is  said,  "  It  is  an  abuse  that  any  plaint  is  received  to  be  heard  without 
sureties  present  to  testify  the  plaint  to  be  true"  (c.  v.,  s.  1). 

1  Can  28.     2Flet.,  137.        3  Vide  vol.  i.,  332,  in  the  note.       *  Ibid.,  201. 
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contains  a  very  plain  and  explicit  declaration  as  to  the 
protection  every  man  might  expect  from  the  laws  of  his 
country  (a).     Nullus  liber  homo  capiatar  (b)  vel  imprisonetur, 

(a)  The  comment  of  the  Mirror  upon  this  is  remarkable.  "The  point 
where  the  king  granteth  that  he  will  not  disseisin,  nor  imprison,  nor  destroy, 
but  by  lawful  judgment,  which  overthrows  the  statutes  of  merchants  and  other 
statutes,  is  to  be  interpreted  thus,  that  none  be  arrested,  if  not  by  warrant 
granted,  upon  a  personal  action;  for  if  the  action  be  venial,  no  imprison- 
ment is  justifiable,  if  not  for  default  of  mainpernors.  And  so  it  appeareth 
that  none  is  imprisonable  for  debt.  And  if  any  statute  be  made  repugnant  to 
this  point,  either  for  the  king's  debt  or  for  the  debt  of  any  other,  it  is  not  to 
be  kept.  That  none  to  be  outlawed  is  to  be  meant,  if  not  for  mortal  felony, 
from  which  one  is  saved  by  the  oath  of  neighbors,  ex  officio,  as  it  is  the  usage 
in  eyres,  and  therefore  that  destroyeth  the  statutes  of  outlawry  of  a  man  for 
arrearages  of  account,  and  all  other  like  statutes.  And  that  in  which  it  is 
said  that  none  be  exiled  or  destroyed,  is  to  be  interpreted  in  this  manner, 
that  every  one  have  an  action  to  appeal,  all  persons,  all  suitors,  all  assessors, 
who  destroy  men  against  the  right  course  and  against  the  rules  of  law.  On 
the  other  part,  where  the  king  forbiddeth  that  none  be  disseized  of  his  free- 
hold, and  it  is  thus  to  be  understood  that  one  shall  recover  by  assize  of  novel 
disseisin  every  manner  of  freehold  and  all  manner  of  possessions,  rents  of 
land,  or  of  franchises,  whereout  one  is  cast,  if  it  be  not  by  lawful  judgment ; 
and  these  words  'if  it  be  not  by  lawful  judgment'  refer  to  all  the  words  of 
this  statute"  [Mirror,  c.  v.,  s.  2).  Now,  from  this  remarkable  exposition  it 
appears  that  the  words  in  the  clause,  vel  per  legem  terra,  were  understood  to 
mean,  in  any  way,  by  due  course  of  law,  as  by  legal  warrant,  and  the  like, 
and  that  the  notion  was  that  every  subsequent  statute,  repugnant  to  the  char- 
ter, as  the  statutes  allowing  imprisonment  for  debt,  was  unlawful,  in  a  sense 
which  no  one  nowadays  would  uphold,  the  maxim  being  that  leges  poste- 
riores,  leges  priores,  contrarias  ubrogant.  The  idea,  however,  in  those  days 
obviously  was  (one  which  has  obtained  often  in  later  times)  that  the  charter 
was  more  than  a  mere  ordinary  statute ;  that  it  was,  so  to  speak,  the  rule  of 
constitutional  law,  so  that  no  statute  at  variance  with  it  would  be  constitu- 
tional. And  it  is  very  observable  how  extremely  practical  is  the  view  taken 
by  the  commentator,  who  evidently  regarded  the  charter  with  reference  to 
its  practical  bearing  upon  the  great  body  of  the  people  in  the  common  af- 
fairs of  life,  and  not  at  all  with  reference  to  those  political  considerations 
which  are  usually  associated  with  it.  All  the  commentators  think  about  it 
is,  how  it  will  affect  the  people  in  their  daily  obligations  and  transactions, 
as,  for  instance,  with  reference  to  arrest  for  debt,  and  the  like.  It  would 
probably  never  occur  to  any  one  in  these  days  to  connect  the  Great  Charter 
with  such  a  subject  at  all.  Imprisonment  for  debt  has  so  long  been  legal, 
that  it  never  would  present  itself  to  us  now  as  coming  within  the  scope  of  a 
charter  which  we  usually  imagine  to  have  been  obtained  as  a  check  upon 
the  arbitrary  power  of  the  crown,  and  which,  doubtless,  was  obtained  chiefly 
with  that  view.  But  it  is  evident  that,  though  the  crown  was  the  great 
oppressor  of  the  barons,  the  people  had  other  oppressors  than  the  officers 
of  the  crown,  and  had  other  views  altogether  of  the  effect  or  object  of  the 
Great  Charter,  and  their  views  of  it  were  not  so  enthusiastic  as  those  of  its 
modern  admirers. 

(b)  Upon  this  the  Mirror  observes,  "There  lieth  no  recovery  of  damages 
by  the  assize  of  novel  disseisin  ;"  that  is,  though  a  freeman  were  disseized 
or  dispossessed  of  any  of  his  rights  or  liberties,  there  was  only  a  remedy  in 
restitution,  not  recovery  of  full  damages  as  compensation,  as  to  which  again 
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aut  disseisietur  de  libc.ro  tenemento  suo,  vel  Ubertatibus,  vel  liberis 
consuetudinibus  stris,  aut  utlagetur,  aut  exulct,  aut  aliquo  modo 
destruatur.  Nee  (a)  super  earn  ibimus  (says  the  statute  in  the 
name  of  the  king),  nee  super  earn  mittemus  (b)  nisi  per  legale 

there  was  a  subsequent  statute,  the  statute  of  Merton,  and  the  statute  of 
Gloucester,  16  Edward  I.  It  will  be  observed  in  the  comments  of  the  Mir- 
ror upon  both  these  clauses  of  the  first  article  of  the  charter  how  exceedingly 
practical  the  commentator  is.  Of  what  avail  (he  seems  to  say)  are  these  admi- 
rable general  provisions,  if  they  are  not  enforced  f  And  how  are  they  to  be 
enforced?  That  was  indeed  the  great  difficulty  of  the  age;  and,  as  Guizot 
points  out,  it  was  only  solved  by  civil  war,  until  law  was  made  supreme. 

(cc)  The  article  means,  in  fact,  that  the  king  will  not  make  war  upon  his 
subject  when  he  can  resort  to  ordinary  law.  It  must  not,  however,  be  sup- 
posed that  this  article  had  anything  to  do  with  the  rights  of  war ;  and  it  must 
be  borne  in  "mind  that  rebellion  is  war  against  the  crown,  whence  it  is  that 
it  is  called,  in  the  law,  levying  war  against  the  crown.  When  rebellion  has 
put  a  stop  to  the  ordinary  course  of  justice,  that  is  to  say,  is  too  strong  for  the 
ordinary  force  by  which  justice  is  executed,  there  is  a  state  of  war,  in  which, 
by  the  terms  of  the  charter  itself,  war  is  an  implied  exception  to  it,  and  jus- 
tifies measures  of  war  on  the  part  of  the  crown  against  the  rebels.  For  the 
terms  of  the  article  are,  that  a  man  shall  not  be  destroyed,  save  by  the  law 
of  the  land,  the  ordinary  law  of  the  land,  which  supposes  and  implies  that 
it  can  be  put  in  force;  for,  if  not,  the  article  would  work  an  absurdity,  and 
legalize  anarchy.  This  was  well  understood  at  the  time  when  the  charter 
was  granted.  The  year  after  the  charter  of  Henry  III.  was  granted,  a  knight 
with  an  armed  force  seized  the  king's  judges  and  imprisoned  them  in  his 
castle,  where  he  bade  defiance  to  the  ordinary  power  of  the  law.  The  king 
levied  an  armed  force,  laid  siege  to  the  castle,  and,  when  he  had  taken  it, 
hanged  those  who  were  in  it,  and  had  defended  it  against  him.  No  one  in 
that  age  appears  to  have  considered  that  this  was  illegal,  as  coming  within 
the  real  spirit  and  meaning  of  this  clause  in  Magna  Charta.  For  it  would 
have  been  idle  to  attempt  to  apply  the  ordinary  forms  of  law  against  a  man 
who  had  fortified  himself  against  and  bade  defiance  to  its  power,  and  could 
only  be  subdued  by  actual  war.     (See  the  contemporary  chronicles.) 

(b)  The  author  here  has  this  note:  — 

Lord  Coke  conceives  ibimus  to  signify  the  process  of  the  court,  coram  rege, 
and  mittemus  that  of  any  court  which  derives  its  authority  from  a  writ  sent 
to  it.  But  these  words  have  a  technical  sense  in  the  civil  law,  which  fully 
and  more  simply  explains  their  meaning  here.  Ire  bona  alien  jus  dicantur, 
qui  in  rerum  possessionem  a  magistratu  Mittuntur  ( Calv.  Lex.  Jur.  Ire.).  As 
the  former  expressions  in  this  chapter  apply  to  the  person  and  freehold,  it 
seemed  natural  to  add  such  as  would  protect  the  goods  and  chattels.  The 
trial  by  jury  was  never  spoken  of  in  these  days  as  judicium,  much  less  judi- 
cium parium.  We  hear  of  verediclum,  juramentum  legalium  hominum.,  jurata  vi- 
cineti,  and  the  like,  all  expressive  of  some  sworn  truth,  or  of  the  person  who 
swore  it  coming  from  the  vicinage.  Whereas  the  pares  regni  gave  judgment, 
and  not  upon  oath ;  so  did  the  seclatores,  in  the  county  and  other  courts,  who 
were  the  pares  to  all  liberi  homines  de  comitatu;  and  these  latter  came  from  the 
body  of  the  county,  and  not  from  the  vicinage.* 

Dr.  Lingard  has  suggested  a  much  better  illustration  of  the  passage,  and 
one  singularly  happy.  King  John,  by  a  patent  issued  before  his  charter, 
engaged  not  to  take  or  dispossess  the  barons.  "Nee  super  eos  per  vim  vel 
per  arma,  ibimus,"  that  is  to  say,  says  Dr.  Lingard,  "  he  had  been  in  the 

*  Vide  vol.  i.,  332. 
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judicium  parium  suorum  vel,per  legem  terrce(a);  "nor  will 
we  take  possession  of  his  effects,  but  by  '  the  judgment  of 
his  peers'  "  (which,  as  in  another  chapter, had  in  view  the 
eoynites  et  barones,  and  not  the  trial  by  jury,  as  has  been 

habit  of  going  vvitli  an  armed  furce  or  sending  an  armed  force  on  the  lands  or 
against  the  castles  of  them  he  knew  or  believed  to  be  his  enemies,  without 
observing  any  form  of  law"  [History  of  England,  vol.  ii.,  c.  14).  (See  also 
Bradv's  History  of  England,  vol.  ii.,  p.  501.)  And  numerous  actual  illustra- 
tions of  this  may  be  afforded,  both  before  and  after  the  charter.  Thus  John, 
after  the  first  charter,  seized  a  castle  belonging  to  one  of  the  barons,  who  had 
assisted  in  obtaining  it;  which  was  illegal,  because  the  baron  was  lawfully 
holding  his  own  in  time  of  peace.  It  was  otherwise  in  the  case  above  men- 
tioned, note  (a). 

(a)  That  is,  as  regards  the  barons  in  pleas  of  the  crown,  in  which  they  had 
privilege  of  peerage,  their  fellow  barons;  but  as  regarded  civil  matters, 
common  pleas  between  subject  and  subject,  the  general  body  of  the  free- 
holders were  all  "pares,"  and  they  could  try,  as  jurors,  any  such  pleas, 
whether  the  justices  were  barons  or  not.  Indeed,  apart  from  that  privilege 
of  peerage,  which  applied  as  against  the  crown,  every  freeholder  was  a  baron, 
and,  in  earlv  times,  was  so  called ;  and  hence  the  distinction  between  greater 
barons  and  lesser,  or  knights,  as  they  were  called  in  the  age  of  the  charter. 
Hence,  at  this  day,  the  phrase,  the  knights  of  the  shire.  In  civil  cases, 
therefore,  this  really  meant  trial  by  jury,  and  so  in  criminal  cases  as  regards 
all  but  barons.  Hence  in  the  comment  upon  the  clause  in  the  Mirror,  it  is 
said,  the  only  remedy,  if  a  man  were  disseized,  was  an  assize  of  novel  dis- 
seisin, in  which  there  was  trial  by  jurors.  Hence  also  in  another  chapter  on 
cases  of  disseisin,  the  trial  by  jurors  is  described,  as  to  which,  however,  it  is 
to  be  observed,  that  the  jurors  were  still  witnesses,  and  hence  trial  by  jury 
was  not  as  it  afterwards  became,  a  trial  by  evidence.  Therefore  if  the  jurors 
knew  nothing  they  could  say  nothing.  Hence  in  the  chapter  just  referred  to 
it  is  said:  "  If  the  jurors  in  petit  assizes  are  agreed  that  one  shall  give  their 
common  verdict  for  all,  and  they  say  they  know  nothing,  the  plaintiff  shall 
receive  nothing,  because  he  proved  not  his  action  ;  and  if  they  be  of  divers 
opinions,  they  are  not,  therefore,  to  be  threatened  or  imprisoned,  but  are  to 
be  secured,  and  diligently  examined.  And  if  two  jurors  be  found  to  agree 
among  all  of  them,  it  sufficeth  for  him  for  whom  they  speak."  And  it  is 
added,  that  they  are  only  to  be  examined  as  to  the  point  of  the  action  (c.  ii., 
s.  24) ;  likewise  it  appears  that  if  two  of  the  jury  of  their  own  knowledge 
could  speak  for  the  plaintiff,  that  was  sufficient  to  warrant  a  verdict  for  him, 
provided  that  then  none  of  the  others  of  their  own  knowledge  would  speak 
against  him.  This  appears  also  from  another  passage  in  the  Mirror,  in  which 
it  is  said  "it  is  an  abuse  to  compel  jurors,  witnesses,  to  say  that  which  they 
know  not,  by  distress  of  fine  and  imprisonment,  after  their  verdict,  when 
they  could  not  say  anything;  and  it  is  an  abuse  to  examine  not  the  jurors 
though  they  found  at  least  two  to  agree"  (c.  v.,  s.  1) ;  whence  again  it  appears 
that  if  two  agreed,  it  might  be  sufficient,  although  the  jury  were  to  be  ex- 
amined, to  see  upon  what  they  were  agreed,  and  whether  it  went  to  the  point 
of  the  action.  It  is  quite  obvious  that  at  the  time  of  the  charter  trials 
were  by  juries,  and  that  in  civil  cases  all  freemen  were  equals,  and  the  doc- 
trine that  a  baron  could  only  be  tried  by  his  peers,  did  not  apply,  for  that 
only  applied,  as  privilege  of  parliament,  to  parliamentary  peers,  or  the 
greater  barons,  and  it  applied  only  to  pleas  of  the  crown.  It  has  been  seen, 
under  the  reign  of  William,  that  suits  were  brought  by  peers  in  the  county 
court.     The  author  therefore  was  in  error  in  what  follows. 
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commonly  but  erroneously  supposed),  "  or  by  some  other 
legal  process  or  proceeding  adapted  by  law  to  the  nature 
of  the  case."  The  statute  goes  on  and  says,  radii  vende- 
mus,  nulli  ncgabimas,  aid  differemus  rectum  vel  justitiam ; 
whereby  the  king  in  his  own  person  declares,  that  he  will 
neither  sell,  deny,  or  delay  to  any  man  a  due  administra- 
tion of  the  law  (a). 

(a)  Here  again  the  comment  of  the  Mirror  is  singularly  practical,  and 
gives  quite  a  different  idea  of  the  charter  from  that  to  which  we  are  accus- 
tomed. "  The  point  which  the  king  grants  to  the  people,  that  he  will  sell  no 
right,  nor  hurt  nor  delay  justice,  is  misused  by  the  chancellor,  who  sells  the 
remedial  writs,  and  calls  them  writs  of  grace ;  and  by  the  chancellor  of  the 
exchequer,  who  denieth  acquittances  of  payments  made  to  the  king  under 
'green  wax,'  and  all  those  who  delay  right  judgment  or  other  right"  (Mir- 
ror, c.  v.,  s.  2).  As  regards  the  first  part,  also,  the  Mirror  elsewhere  says, 
"It  is  an  abuse  that  the  king's  officers  of  the  exchequer  have  jurisdiction  of 
other  things  than  the  king's  moneys,  or  fees,  or  franchises,  without  an  orig- 
inal writ  out  of  the  chancery  under  the  white  wax"  (Ibid.,  s.  1,  art.  27). 
And  again,  "  It  is  an  abuse  that  the  remedial  writs  are  saleable,  and  that  the 
king  commands  his  sheriffs  that  he  take  sureties  to  his  use  for  the  writ ;  for 
by  the  purchase  of  these  writs  he  may -destroy  his  enemy  wrongfully" 
(Ibid.,  art.  18).  And  then  elsewhere  it  is  said,  speaking  of  Alfred's  time, 
"  In  his  time,  every  plaintiff  might  have  a  commission  and  writ  to  his  sheriff", 
or  to  the  lord  of  the  fee,  or  to  certain  justices  assigned  upon  every  wrong 
which  was  done."  "In  his  time  there  was  no  stay  of  writs;  all  remedial 
writs  were  grantable  as  of  right "  (i.  e.,  ex  debito  justitioz),  by  virtue  of  an  oath  " 
(Ibid.,  c.  v.;  Abuses  of  the  Law,  ibid.,  art.  108).  Now,  from  this  it  is  plain 
that  in  the  times  of  the  charters  it  was  deemed  an  abuse  that  fees  should  be 
taken  for  any  writs,  and  that  this  was  in  fact  an  infraction  of  the  charter  in 
the  point  here  noticed.  It  is  said  in  an  earlier  portion  of  the  work,  "It  was 
ordained  (i.  e.,  in  past  times),  that  the  king's  courts  should  be  open  to  all 
plaints,  by  which  they  had  original  writs  without  delay,  as  well  against  the 
king  as  against  the  people,"  i.  e.,  writs  of  prohibition  or  the  like  directed  to 
officers  of  the  crown,  to  prevent  or  restrain  their  proceedings.  The  com- 
plaint of  the  commentator  is  twofold,  that  all  writs  are  not  ex  debito  justitios 
(as  writs  of  summons  are),  and  that  all  writs  were  paid  for,  which  is  at  this 
moment  the  case.  In  the  shrewdness  or  simplicity  of  those  times  they  seemed 
to  imagine  that  the  provision  in  the  charter  precluded  the  exaction  of  fees 
in  judicial  proceedings.  But  probably  it  was  rather  directed  against  bribes 
or  lines  for  the  expediting  of  justice.  Of  this  latter  many  instances  are  given 
in  3Iadox's  History  of  the  Exchequer,  ch.  xii.  Thus  we  find  that  in  the  3d 
Henry  III.  the  men  of  Portsmouth  gave  two  casks  of  wine  for  the  king  to 
command  the  itinerant  justices  to  hold  pleas  of  that  town,  according  to  their 
charter;  and  in  the  16th  John,  a  suitor  paid  a  fine  of  fox  dogs  for  a  writ  to 
remove  his  cause  into  the  court  of  the  king.  In  some  cases  the  parties 
offered  a  portion  of  what  they  were  to  recover  to  the  crown  ;  and  thus  Madox 
states  that  in  the  1st  Henry  III.  a  suitor  was  fined  half  of  her  debt  to  recover 
it  from  her  debtor.  Fines  also  for  delaying  of  pleas,  judgments,  etc.,  were 
numerous ;  and  thus  the  same  authority  records  that  in  the  reign  of  Henry 
II.  the  men  of  Southwark  paid  a  fine  to  respite  their  complaint  against  the 
city,  and  the  suitors  paid  fines  for  the  adjournment  of  their  cases  into  the  ex- 
chequer. Tims  it  should  seem  that  the  real  scope  of  the  clause  was  not  fees, 
but  fines  —  that  is,  not  fixed  moderate  payments  for  fair  purposes  of  revenue, 
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Among  the  regulations  for  the  administration  of  justice 
must  he  mentioned  that  respecting  the  writ  of  Pmeipein 
prcecipe  in  capite ;  breve  quod  diciturr  says  the  capite- 
charter,  Prcecipe  in  capite  de  ccetero  nonjiat  alicui  de  aliqua 
libero  tenemento,  wide  liber  homo  perdot-curiam  suam  (a).  We 
have  seen,  that,  in  Glanville's  time,1  the  regular  way  was, 
that  for  land  held  of  a  private  lord  suits,  should  be  com- 
menced in  the  lord's  court,  and  that  only  writs  concern- 
ing land  held  in  capite  should  be  returnable  in  the  king's 
court.  The  course  seems  to  have  been  sometimes  not  ad- 
hered to,  and  a  writ  of  Prcecipe  for  lands  held  of  a  private 
lord  used  to  be  brought  sometimes  in  the  curia  regis,  as  if 
the  land  was  held  in  capite.  It  was  to  prevent  this  preju- 
dice to  the  lord's  court,  that  the  above  provision  was  made ; 
and  since  that,  all  writs  of  right  of  land  held  of  any  other 
than  the  king,  have  been  invariably  brought  in  the  lord's 
court,  though  they  might  afterwards  be  removed  by  pone. 
That  this  provision  was  aimed  only  at  writs  of  right,  and 
not  at  other  praecipes,  is  expressly  declared  by  Bracton.2 

These  were  the  regulations  ordained  for  the  settlement 

but  arbitrary  exactions  and  extortions,  eitber  for  tbe  provision  or  execution 
of  justice.  The  words,  "  to  none  will.we  sell,"  were  meant  to  abolish  the  fines 
paid  for  procuring  of  right;  "to  none  will  we  deny,"  meant  the  stopping  of 
suits  or  proceedings  a\d  the  denial  of  writs;  "to  none  will  we  delay,"  meant 
the  delays  caused  by  the  counter-fines  of  defendants  (who  would  sometimes 
outdo  the  plaintiffs),  or  by  the  will  of  the  prince.  The  statute,  says  Madox, 
so  far  effected  its  object  that  fines  for  law  proceedings  became  more  moderate, 
and  the  evils  alluded  to  fell  into  disuse.  But  the  Mirror  says,  speaking  of 
the  time  of  Edward  I.,  "It  is  an  abuse  that  justice  is  delayed  in  the  king's 
court  more  than  elsewhere"  (c.  v.,  s.  1).  "And  it  is  an  abuse  that  remedial 
writs  are  saleable ;  "  —  so  that,  half  a  century  after  the  charter,  this  clause 
of  it  had  proved  nugatory. 

(a)  The  comment  of  the  Mirror  is,  "The  clause,  of  the  prcecipe,  is  not 
holden  in  that  they  do  it  without  writs  of  possession  of  farms  every  day,  so 
that  the  lords  lose  the  cognizance  of  their  fees  and  the  advantage  of  their 
courts"  {Mirror,  c.  v.,  s.  2).  The  word  prcecipe  is  the  initial  word  in  a  writ 
of  tlie  king's  court,  as  a  writ  of  right ;  and  Bracton  says  the  clause  only  refers 
to  writs  of  right  (Bracton,  fol.  281).  The  clause  seems  to  have  been  aimed 
at  the  practice  of  serving  writs  in  the  king's  court,  when  the  suit  should 
have  been  brought  in  the  court  of  the  lord  of  whom  the  lands  were  held, 
whereby  he  lost  the  profits.  It  will  be  observed  that  the  words  are  "praecipe 
de  capite,"  which  latter  words,  added  in  the  third  chapter  of  Henry  III., 
implied  that  the  land  was  held  of  the  king  in  chief,  or  otherwise  the  suit 
should  first  be  brought  in  the  court  of  the  lord  of  whom  the  land  was  held, 
and  hence  Lord  Coke  suggests  that  to  carry  out  the  clause  there  ought  to 
have  been  an  oath  required  of  the  truth  of  this  recital  in  the  writ.  The 
object  was  to  prevent  injuries  to  the  lords  under  color  of  the  writ  falsely 
issued. 

1  Vide  vol.  i.,  379.  2  Bract.,  fol.  281. 
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and  improvement  of  our  law  relative  to  property,  and  the 

administration  of  civil  justice.  Some  few  provisions  were 
made  regarding  our  criminal  law,  though  not  of  the  same 
magnitude  with  the  former. 

As  the  distribution  of  justice,  particularly  that  which 
sheriff 's criminal  concerns  the  lives  and  persons  of  individuals, 

judicature.  should  be  in  the  hands  of  persons  not  only  of 
discretion  and  judgment,  but  also  well  versed  in  the  law, 
it  was  thought  proper  to  ordain,1  that  no  sheriff,  constable, 
coroner,  or  other  bailiff  of  the  king,  should  hold  pleas  of 
the  crown  (a):  it  is  held,  that2  by  this  provision,  the  au- 

(a)  The  comment  of  the  Mirror  upon  this  is,  "The  chapter  which  forbid- 
deth  sheriffs,  coroners,  or  bailiffs  to  hold  pleas  of  the  crown,  seemeth  not 
needful,  for  appeals  of  felony  are  not  here  to  be  brought  before  coroners,  and 
the  exigents  and  judgments  pronounced;  and,  therefore,  this  point  had  need 
to  have  had  more  words  to  have  expressed  the  meaning  of  it  "  [Mirror,  c.  v.). 
This,  no  doubt,  means  that  the  coroner  did  not  try  criminals  as  sheriffs  did. 
Our  author  seems  to  have  supposed  that  the  article  did  not  apply  to  pleas 
triable  before  the  sheriff,  as  though  a  plea  of  the  crown  could  not  be  tried 
before  the  sheriff;  but  the  sheriff  was  the  king's  criminal  judge,  and,  there- 
fore, Glanville  includes  theft  among  pleas  of  the  crown,  though,  as  his  hook 
was  confined  to  the  curia  regis,  he  did  not  enter  further  into  the  practice  of 
the  various  counties  differing  in  their  courts.  The  object  of  this  clause  in 
the  charter  was  to  secure  that  men  should  be  tried  before  regular  judges,  the 
king's  justices  sent  down  into  the  counties,  who,  being  men  more  devoted  to 
the  law  as  a  study  and  profession,  were  naturally  more  relied  upon.  This 
clause,  therefore,  marks  an  era  in  the  history  of  the  law,  so  far  as  regards 
the  criminal  judicature,  as  other  clauses  do  with  reference  to  the  civil  judi- 
cature. That  many  grievous  mistakes  were  made  in  the  administration  of 
criminal  justice,  through  ignorance  of  the  law,  in  these  days,  is  clear  from 
other  passages  in  the  Mirror.  There,  among  the  "abuses"  of  the  law,  men- 
tioned in  the  chapter  under  that  head,  are  these :  — "  It  is  an  abuse  that  a 
man  who  hath  done  manslaughter  of  necessity,  or  with  the  peace,  or  not  fe- 
loniously, is  detained  and  kept  in  prison  until  he  hath  purchased  the  king's 
charter  of  pardon,  as  [i.  e.,  as  it  is)  for  his  chance.  It  is  an  abuse  to  hold 
the  movable  goods  of  fugitives  from  justice,  forfeited  before  they  be  attainted 
of  the  felony,  by  outlawry  or  otherwise.  It  is  an  abuse  to  outlaw  a  man 
before  it  hath  been  confirmed  by  oaths  of  neighbors.  It  is  an  abuse  to  sutler 
a  man  attainted  of  felony  to  be  an  approver,  and  to  have  a  voice  as  a  true 
man.  It  is  an  abuse  that  others  reverse  the  appeals  of  approvers,  than  cor- 
oners, and  that  they  are  suffered  to  appeal  oftener  than  once,  or  falsely.  It 
is  an  abuse  to  bring  the  appeal  elsewhere  than  before  the  coroner  of  the 
county,  and  that  appeareth  by  the  writ  of  appeal  as  a  writ  grounded  upon 
error"  (so  that  the  other  passage,  the  comment  on  the  charter,  seems  an 
error).  "It  is  an  abuse  to  determine  the  appeals  of  felony  by  ordinary 
judges,  suitors,"  i.  e.,  the  freeholders  in  the  county  court,  where  the  sheriff 
sat  as  judge  in  crown  cases,  so  that  this  seems  just  the  evil  intended  to  be 
remedied  by  the  charter.  "  It  is  an  abuse  to  make  a  man  to  answer  to  the 
king's  suit  when  he  is  not  indicted  or  appealed.  It  is  an  abuse  to  imprison 
any  other  than  a  man  indicted  or  appealed,  without  a  special  warrant.  It 
is  an  abase  that  justices  and  their  officers  who  kill  people  by  false  judgment, 

1  Ch.  17.  2  2  Inst.,  32. 
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thority  of  the  sheriff  to  hear  and  determine  theft  and 
other  felonies  was  entirely  taken  away.     But  this  altera- 

are  not  destroyed  like  other  murderers,  which,  it  is  said,  King  Alfred  caused 
to  be  done,  who  caused  forty-four  justices,  in  one  year,  to  be  hanged  as  mur- 
derers for  their  false  judgment.  It  is  an  abuse  that  a  man  be  accused  of 
life  and  murder  without  suit  or  indictment.  It  is  an  abuse  that  the  justices 
show  not  the  indictment  to  those  who  are  indicted,  if  they  require  the  same. 
It  is  an  abuse  that  rape  is  a  mortal  offence."  It  is  manifest  that  there  was 
trial  bv  jury ;  for  it  is  said,  "  it  is  an  abuse  to  compel  jurors,  witnesses,  to  say 
that  which  they  knew  not.  It  is  an  abuse  that  one  examined  the  jurors, 
though  they  find  at  least  two  to  agree."  It  is  also  said  that  "it  is  an  abuse 
to  adjudge  a  man  to  death,  by  suitors,  if  not  in  cases  so  known  that  there 
need  no  answer."  Yet  it  is  also  said,  "it  is  an  abuse  that  the  justices  drive 
a  true  man  to  be  tried  by  his  country  when  he  preferreth  to  defend  himself 
against  the  approver  by'battle."  Whence  it  appears  that  trial  by  jury  was 
not  vet  thoroughly  understood,  as  we  have  it,  as  a  trial  by  evidence,  but 
merely  from  personal  knowledge ;  so  that,  if  the  jurors  did  not  happen  to 
know  anything  of  the  case,  they  were  in  great  perplexity.  And  the  course 
taken  when  they  were  in  doubt  was,  it  is  evident,  to  "examine"  them  and 
see  if  they  could  be  brought  to  agree..  This  opened  a  door  for  influence  on 
the  part  of  the  judge,  and  hence  one  of  the  abuses  complained  of.  In  another 
place  it  is  said  that  in  doubtful  cases  we  ought  to  save  rather  than  to  con- 
demn ;  but  a  case  is  put  of  a  judge  who  in  such  a  case  condemned  a  man.  It 
will  be  observed,  it  is  said  to  be  an  abuse  that  a  man  should  be  judged  to 
death  by  suitors;  now  these  were  the  suitors  at  the  county  court,  where  the 
sheriff  sat  as  criminal  judge,  and  that  illustrates  the  meaning  of  the  above 
clause  in  the  charter,  and  the  mischief  it  was  intended  to  meet.  From  other 
parts  of  the  Mirror  it  is  apparent  that  there  were  grievous  mischiefs  through 
ignorance  of  those  who  tried  criminal  cases.  Thus,  in  the  chapter  on  mur- 
der, it  is  said,  "  ye  are  to  distinguish  from  other  manslayers,  as  of  jurors, 
justices,  witnesses,"  etc.  "Judges  judge  men  falsely  to  death  wittingly,  and 
sometimes  out  of  ignorance ;  in  the  first  case  they  are  murderers,  and  are 
to  be  hanged  by  judgment;  and  in  the  second  place,  ye  are  to  distinguish, 
for  one  manner  of  ignorance  excuseth,  and  another  kind  that  doth  not  excuse, 
and  note  that  ignorance  itself  is  no  offence.  The  judge  doth  not  offend  so  much 
that  he  doth  not  know  the  law,  but  in  foolishly  undertaking  upon  him  to 
judge  foolishly  or  falsely.  And  that  which  is  said  of  justices  is  to  be  intended 
also  of  jurors,  and  of  witnesses  in  cases  notorious"  (c.  ii.,  s.  16).  It  is  to  be 
observed  that  the  sheriffs  would  come  under  the  general  term  justices,  and 
indeed,  in  the  time  before  the  charter,  the  sheriff  often  was  one  of  the  jus- 
tices of  the  king.  With  respect  to  the  word  "  constables,"  it  must  not  be 
supposed  that  the  ordinary  officers  of  the  peace  are  intended,  but  the  con- 
stables of  castles,  of  which  there  were,  in  the  time  of  Henry,  upwards  of  a 
thousand.  The  whole  country  was  covered  with  these  fortresses,  which,  as 
described  by  the  chronicles,  were  too  often  "  dens  of  thieves,"  the  owners 
and  their  officers  being  generally  plunderers  of  the  people.  The  castles 
were  always  on  manors,  and  Guizot  points  out  how,  in  the  Middle  Ages,  the 
"villas"  had  changed  into  castles.  The  lords  of  manors  had  criminal  and 
civil  jurisdiction  within  their  manors,  and  hence  the  constables  held  trials 
of  pleas  of  the  crown,  that  is,  of  criminal  charges,  within  their  manors,  as 
the  sheriffs  did  within  the  counties.  And  so  of  the  stewards  or  bailiffs  in 
manors,  not  castles.  These  officers  were  all  the  more  dangerous,  because  as 
their  fortresses  were  very  secure  places,  and  so  convenient  for  prisons,  they 
often  had  the  keeping  of  prisoners  charged  with  crimes  in  the  counties. 
Hence  they  possessed  powers  very  liable  to  be  abused,  and  which  were 
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tion  could  not  have  been  made  by  force  of  this  statute 
alone ;  it  must  be  remembered,  that,  in  the  time  of  Glan- 
ville,  theft  was  not  among  the  placita  coronce  (a),  but  was 
tried  by  the  sheriff"  In  the  time  of  Bracton,  we  find  it 
was  reckoned  among  the  placita  coronce  ;  and  this  change 
of  its  nature  was  necessary,  before  the  present  clause  of 
Magna  Charta  could  have  the  effect  of  removing  it  from 
the  jurisdiction  of  the  sheriff,  as  a  plea  of  the  crown. 
Whether  this  new  denomination  took  place  before  or 
after  the  passing  of  Magna  Charta,  or  in  what  period  be- 
tween the  times  of  Glanville  and  Bracton,  it  is  not  easy 
or  necessary  to  determine.  This  provision  has  been  con- 
strued to  apply  only  to  hearing  and  determining;  and 
therefore  it  was  held,  that  the  sheriff's  power  to  take  in- 
dictments of  felonies  and  misdemeanors,  as  well  as  the 
coroner's  to  take  appeals,  still  remained  unimpeached ; 
and  in  truth  both  were  exercised  for  many  years  after, 
till  a  particular  statute x  was  made  to  abolish  the  last  re- 
mains of  the  criminal  jurisdiction  belonging  to  these 
ancient  common-law  judges. 

It  was  declared,  that  a  woman  should  not  bring  any 
appeal  of  death,  except  of  the  death  of  her  husband,  in 
the  following  words:2  "No  one  shall  be  taken  or  im- 
prisoned on  account  of  the  appeal  of  a  woman  brought 
for  the  death  of  a  man,  except  for  the  death  of  her  hus- 
band ;"  which  is  one,  among  many  other  articles  of  this 
statute,  that  is  only  a  confirmation  of  the  common  law.3 

The  writ  de  odio  et  atid  was  rendered  more  attainable 

abused  to  purposes  of  horrible  oppression.  Hence,  long  after  the  charter, 
and  when,  after  the  justices  of  the  peace  were  established,  these  functionaries 
got  themselves  put  into  the  commission  of  the  peace,  the  abuses  they  com- 
mitted were  thus  described  in  a  statute  (5  Henry  IV.,  c.  10),  by  which  it  was 
recited  that  constables  of  castles  by  color  of  their  commissions  take  people, 
to  whom  they  bear  ill  will,  and  imprison  them  within  their  castles,  till  they 
have  made  fine  and  ransom  with  the  constables  for  their  deliverance.  It 
may  be  imagined  how  desirable  it  was  to  deprive  this  class  of  functionaries 
of  the  dangerous  power  of  trying  their  prisoners ;  and  hence  the  necessity 
for  the  present  enactment,  one  of  the  most  important  to  the  people  of  any  to 
be  found  in  the  charter. 

(a)  Tins  is  a  mistake.     It  was  a  plea  of  the  crown,  though  so  tried. 

1  1  Edw.  IV.,  c.  2.  2  Ch.  34. 

s  Lord  Coke,  in  his  Commentary  on  this  chapter,  has  laid  it  down  that  a 
woman  before  this  statute  might  have  an  appeal  of  the  death  of  any  of  her 
ancestors;  but  this  opinion  seems  to  have  no  foundation,  and  what  lias  been 
laid  before  the  reader  in  another  place  shows  the  law  to  have  been  quite 
otherwise.      Vide  vol.  i.,  461.     2  Inst.,  68. 
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than  it  had  hitherto  been.  It  was  ordained  that  this 
writ,  in  future,  should  issue  gratis,  and  should  Thewritde 
never  be  denied1  (a).  This  is  the  first  men-  «&>«*<«*& 
tion  of  this  writ  by  name,  though  it  has  been  alluded  to 
in  a  former  part  of  this  history.2  This  writ  was  one  of 
the  great  securities  of  personal  liberty  in  those  days.  It 
was  a  rule,  that  a  person  committed  to  custody  on  a 
charge  of  homicide,  should  not  be  bailed  by  any  other 
authority  than  that  of  the  king's  writ ;  but  to  relieve  a 
person  from  the  misfortune  of  lying  in  prison  till  the 
coming  of  the  justices  in  eyre,  this  writ  used  to  be  di- 
rected to  the  sheriff,  commanding  him  to  make  inquisition, 
by  the  oaths  of  lawful  men,  whether  the  party  in  prison 
was  charged  through  malice,  uirkm  rettatus  sit  odio  et  atid; 
and  if  it  was  found  that  he  was  accused  odio  et  atid,  and 
that  he  was  not  guilty,  or  that  he  did  the  fact  se  defen- 
dendo,  or  per  infortunium,  yet  the  sheriff,  by  this  writ,  had 
no  authority  to  bail  him ;  but  the  party  was  then  to  sue 
a  writ  of  tradas  in  ballium,  directed  to  the  sheriff;  whereby 
he  was  commanded,  that,  if  the  prisoner  found  twelve 
good  and  lawful  men  of  the  county  who  would  be  main- 
pernors for  him,  then  he  should  deliver  him  in  bail  to 
those  twelve.  The  writ,  or  inquisition  de  odio  et  atid,  had 
a  clause  in  it,  nisi  indictatus  vel  appellatus  fuerit  coram  justiti- 
ariis  ultimo  itinerantibus ;  so  that  the  inquisition  was  not 
in  such  case  to  be  taken.3  We  see  how  important  it  was, 
that  this  writ  should  be  attainable  with  as  little  expense 
and  trouble  as  possible,  to  avoid  the  oppression  of  mali- 
cious prosecutors. 

(a)  Glanville  says,  that  persons  accused  of  murder  were  not  discharged 
upon  pledges  (or  bail),  unless  by  the  king's  particular  prerogative  (lib.  xiv., 
c.  2),  which  is  supposed  to  allude  to  this  writ.  The  comment  of  the  Mirror 
upon  this  clause  is,  that  the  provision  that  it  be  granted  freely,  ought  to  ex- 
tend to  all  remedial  writs,  and  that  the  writ  ought  to  extend,  not  only  to 
felonies  of  murder,  but  to  all  felonies,  and  not  only  in  appeals,  but  in  in- 
dictments (c.  v.,  s.  2) ;  and  elsewhere  it  is  said  to  be  an  abuse  that  the  writ 
takes  place  only  in  cases  of  murder  ;  but  it  is  also  said  that  it  is  an  abuse 
that  it  lieth  for  indictees  —  i.  e.,  after  indictment  found  ;  and,  it  is  added,  that 
it  is  an  abuse  that  appellees  or  indictees  of  mortal  crime  are  got  out  of  prison 
by  bail ;  and  again,  it  is  said  to  be  an  abuse  to  let  to  bail  a  man  indicted  of 
a  mortal  offence  by  pledges  (Ibid.,  17).  The  effect  of  all  this  appears  to  be, 
that  the  remedy,  by  judicial  inquiry,  ought  to  be  available  in  any  case,  before 
indictment  found,  where  the  charge  was  found  groundless  on  such  inquiry; 
but  that,  without  it,  not  in  any;  nor  after  indictment  found;  and  that  is,  in 
effect,  what  the  law  really  is. 

1  Ch.  26.  2  Vide  vol.  i.,  460.  3  Bract.,  122,  b.  123,  a,  b. 
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As  to  the  forfeiture  and  escheat  of  lands  for  felony,  it 
was  declared,  that  the  king  would  not  hold  them  for 
more  than  a  year  and  a  day,  and  then  they  should  go  to 
the  lords  of  the  fee;1  which  was  nothing  more  than  the 
language  of  the  law  before.2 

It  was  declared,  that  escuage  should  be  taken3  as  it  was 
wont  in  the  reign  of  Henry  II.  This  is  the  last  provision 
of  this  famous  charter;  and  is  followed  by  some  general 
declarations  and  renunciations  dictated  by  the  solemnity 
of  the  occasion.  The  liberties  and  free  customs  belonging 
to  all  persons,  spiritual  or  temporal,  are  saved;  and  the 
king  declares,  that  "  all  the  customs  and  liberties  afore- 
said, which  we  have  granted  to  be  holden  within  this 
our  realm,  as  much  as  appertaineth  to  us  and  our  heirs, 
we  shall  observe ;  and  all  men  of  this  our  realm,  as  well 
spiritual  as  temporal,  as  much  as  in  them  is,  shall  observe 
the  same  against  all  persons  in  likewise."  For  this  grant 
of  their  liberties,  the  barons,  bishops,  knights,  freehold- 
ers, and  other  subjects,  granted  a  subsidy  ;  and  then,  says 
the  king,  "  we  have  granted  to  them,  for  us  and  our 
heirs,  that  neither  we  nor  our  heirs  shall  attempt  to  do 
anything  whereby  the  liberties  contained  in  this  charter 
may  be  infringed  and  broken.  And  if  anything  should 
be  done  by  any  one  contrary  thereto,  it  shall  be  held  of  no 
force  or  effect  "  (a). 

(a)  It  is  very  remarkable  that  upon  this  clause  there  is  no  commentary  in 
the  Mirror,  which  supports  the  impression  that  the  writer  belonged  to  the 
body  of  the  people,  and  therefore  attached  more  importance  to  those  pro- 
visions which  appear  to  relate  to  them  than  to  those  which  affected  the  barons 
and  knights.  The  history,  however,  of  this  clause  is  extremely  interesting, 
on  account  of  the  important  bearing  of  the  subject  upon  the  rise  of  our 
representative  institutions.  It  has  already  been  seen,  in  the  comments  on 
the  charter  of  Henry  II.,  that  "  scutage  "  was  an  incident  of  military  tenure, 
and  a  kind  of  composition  for  non-attendance  in  war.  This  clause  simply 
provides  that  it  should  be  assessed  at  a  reasonable  amount,  as  under  the 
charter  of  Henry  II.  But  the  clause  in  the  charter  of  John  contained  the 
important  condition,  that  it  should  only  be  imposed  by  the  common  council 
of  the  realm.  This,  however,  was  left  out  of  the  present  charter ;  but  in 
the  charter  of  Edward  I.  it  was  again  inserted,  and  this  was  followed  by 
various  statutes,  which  declared  that  the  king  should  take  no  talliages, 
scutages,  or  aids,  but  by  the  consent  of  the  common  council  of  the  realm, 
which,  being  for  this  purpose,  made  representative  —  in  effect  created  a 
parliament.  Scutage  thus  became  virtually  merged  in  subsidies,  and  the 
last  scutage  levied  was  in  the  reign  of  Edward  II.  Thus,  as  Blackstone 
observes,  the  levying  of  scutage  by  the  consent  of  the  council  of  the  realm 
became  the  groundwork  of  all  the  fixed  taxation  of  the  kingdom  —  first  for 
1  Ch.  22.  2  Vide  vol.  i.,  374.  3  Ch.  37. 
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To  these  solemn  and  repeated  declarations  respecting 
the  sanctity  of  this  charter  of  liberties,  is  added  Mis  testi- 
bus,  containing  a  list  of  the  greatest  names  in  the  king- 
dom :  for  as  in  these  times  no  grant  of  franchises,  privi- 
leges, lands,  or  inheritances  passed  from  the  king  but  by 
the  advice  of  his  council,  expressed  under  Mis  testibus, 
this  was  thereby  rendered  an  act  of  the  king,  attended 
with  every  formality  that  could  possibly  render  it  bind- 
ing. In  this  consideration  of  it,  it  is  properly  charta,  or 
a  charter ;  though  in  that  form  it  received  likewise  the 
authority  of  parliament.  To  the  end  of  the  charter,  as 
it  stands  in  the  statute-book,  is  subjoined  the  confirma- 
tion of  it  before  mentioned  to  have  been  made  in  the  25th 
year  of  Edward  I. 

The  Charta  de  Foresta  is  likewise  taken  from  the  roll  of 
25  Edward  I.,  and  has  a  confirmation  of  that  charta deFo- 
date  prefixed  to  it,  similar  to  that  prefixed  to  re3ta- 
Magna  Charta.  This  charter,  though  of  infinite  impor- 
tance at  the  time  it  was  made,  contains  in  it  nothing 
interesting  to  a  modern  lawyer,  any  further  than  as  it 
gives  some  specimen  of  the  nature  of  the  institution  of 
Forest  Law,  and  the  burdens  thereby  brought  on  the 
subject.  In  this  light,  the  Charter  of  the  Forest  is  a 
curious  remain  of  ancient  legislation.  It  contains  six- 
teen chapters. 

The  first  chapter  of  this  charter  directed  that  all  forests 
which  had  been  afforested  by  Henry  II.  should  be  viewed 
by  good  and  lawful  men ;  and  if  it  was  proved  that  he 
had  any  woods,  except  the  demesne,  turned  into  forest, 
to  the  prejudice  of  the  owner's  wood,  it  was  to  be  forth- 
with disafforested  ;  but  the  royal  woods  that  had  been 
made  forest  by  .that  king,  were  still  to  remain,  with  a 
saving  of  the  common  of  herbage,  and  other  things  which 
any  one  was  before  accustomed  to  have.1  This  was  the 
provision  in  relation  to  the  forests  made  by  Henry  II. 
As  to  those  made  by  the  kings  Richard  and  John,  they, 
unless  they  were  in  the  king's  own  demesnes,  were  to  be 
forthwith  disafforested.2  The  charter  directed,  that  all 
archbishops,  bishops,  abbots,  priors,  earls,  barons,  knights, 

subsidies,  and  then  for  the  land-tax,  its  modern  substitute.     And  the  devel- 
opment of  the  great  principle  just  asserted  as  to  scutage  led  to  the  constitu- 
tion of  our  parliament. 
1  Ch.  1.  2  Ibid.,  3. 
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and  free  tenants,  having  woods  in  forests,  should  Lave 
them  as  they  enjoyed  them  at  the  first  coronation  of 
Henry  II. ,  and  should  he  quit  of  all  purprestures,  wastes, 
and  assarts,  made  therein  before  the  second  year  of  Henry 
III.1  Thus  far  were  limits  fixed  to  the  extent  of  forests ; 
and  after  these  provisions  a  clause  is  added,  by  which  all 
offences  therein  were  pardoned. 

In  point  of  regulation  it  was  ordained,  that  regarders, 
or  rangers,  should  go  through  the  forests  to  make  their 
regard  or  range,  as  was  the  usage  before  the  first  corona- 
tion of  Henry  II.2  The  inquisition,  or  view  for  the  lawing 
or  expeditation  of  dogs,  was  to  be  had  when  the  range  was 
made,  that  is,  from  three  years  to  three  years  ;  and  then  it 
was  to  be  done  by  the  view  and  testimony  of  lawful  men, 
and  not  otherwise.  A  person  whose  dog  was  found  not 
lamed)  was  to  pay  three  shillings.  No  ox  was  to  be  taken 
for  lawing,  as  had  been  before  customary ;  but  the  old  law 
in  this  point  of  expeditation  was  to  be  observed,  namely, 
that  three  claws  of  the  fore-foot  should  be  cut  oft'  by  the 
skin  :  and,  after  all,  this  expeditation  was  to  be  performed 
only  in  such  places  where  it  had  been  customary  before 
the  first  coronation  of  Henry  II.3  It  was  ordained  that 
no  forester,  or  bedel,  should  make  scotal,  or  gather  gerbe, 
oats,  or  any  corn 4  whatever,  nor  any  lambs,  or  pigs  ;  nor 
make  any  gathering  at  all,  but  upon  the  view  and  oath 
of  twelve  rangers,  when  they  were  making  their  range. 
Such  a  number  of  foresters  was  to  be  assigned,  as  should 
be  thought  necessary  for  keeping  the  forest.5  It  was  per- 
mitted to  every  freeman  to  agist  his  own  wood,  and  to 
take  his  pannage  within  the  king's  forest;  and  for  that 
purpose  he  might  freely  drive  his  swine  through  the 
king's  demesne  woods ;  and  if  they  should  lie  one  night 
in  the  forest,  it  should  be  no  pretence  for  exacting,  on 
that  account,  anything  from  the  owner.6  Besides  the 
above  use  of  their  own  woods,  freemen  were  permitted 
to  make  in  their  woods,  land,  or  water  within  the  forest, 
mills,  springs,  pools,  marlpits,  dikes,  or  arable  grounds, 
so  as  they  did  not  enclose  such  arable  ground,  nor  cause 
a  nuisance  to  any  of  their  neighbors:7  they  might  also 
have  eyries  of  hawks,  sparrow-hawks,  falcons,  eagles,  and 
herons,  as  likewise  the  honey  found  in  their  own  woods.8 

1  Ch.  4.  3  Ibid.,  6.  5  Ch.  7.  7  Ibid.,  12. 

2  Ibid.,  5.  *  Bladum.  6  Ibid.,  9.  8  Ibid.,  13. 
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Thus  was  a  degree  of  relaxation  given  to  the  rigorous 
ordinances  of  William  the  Conqueror,  who  had  appropri- 
ated the  lands  of  others  to  the  purpose  of  making  them 
forest ;  the  owners  thereof  were  now  admitted  into  a  sort 
of  partial  enjoyment  of  their  own  property. 

It  was  permitted  that  any  archbishop,  bishop,  earl,  or 
baron,  coming  to  the  king,  at  his  command,  and  passing 
through  the  forest,  might  take  and  kill  one  or  two  of  the 
king's  deer,  by  view  of  the  forester  if  he  was  present  ;  if 
not,  then  he  might  do  it  upon  the  blowing  of  a  horn,  that 
it  might  not  look  like  a  theft.  The  same  might  be  done 
when  they  returned.1  No  forester,  except  such  as  was  a 
forester  in  fee,  paying  a  farm  for  his  bailiwick,  was  to 
take  any  chiminage,  as  it  was  called,  or  toll  for  passing 
through  the  forest :  but  a  forester  in  fee,  as  aforesaid, 
might  take  one  penny  every  half-year  for  a  cart,  and  a 
halfpenny  for  a  horse  bearing  a  burden  ;  and  that  only 
of  such  as  came  through  by  license  to  buy  bushes,  timber, 
bark,  and  coal,  to  sell  again.  Those  who  carried  brush, 
bark,  and  coal  upon  their  backs  were  to  pay  no  chimin- 
age, though  it  was  for  sale,  except  they  took  it  within 
the  king's  demesnes.2 

Part  of  this  charter  consisted  of  matters  relating  to  the 
judicature  of  the  forest.  It  was  ordained,  that  The  judicature 
persons  dwelling  out  of  the  forest  should  not  oftheforeit- 
be  obliged  to  appear  before  the  justices  of  the  forest,  upon 
the  common  or  general  summons ;  but  onl}'  when  they 
were  impleaded  there,  or  were  pledges  for  others  who 
were  attached  fry  the  forest.3  Swainmotes  (which  were 
the  courts  next  below  those  of  the  justices  of  the  forest) 
were  to  be  held  only  three  times  in  the  year;  that  is,  the 
first  fifteen  days  before  Michaelmas,  when  the  agistors 
came  together  to  take  agistment  in  the  demesne  woods ; 
the  second  was  to  be  about  the  feast  of  St.  Martin,  when 
the  agistors  were  to  receive  pannage :  and  to  these  two 
swainmotes  were  to  come  the  foresters,  verderors,  and 
agistors,  and  no  others.  The  third  swainmote  was  to 
be  held  fifteen  days  before  St.  John  Baptist ;  and  this 
was  i>/-n  fa  natione  bestiarum;  to  this  were  to  come  the 
verderors,  and  foresters,  and  no  others  ;  and  the  attendance 
of  such  persons  might  be  compelled  by  distress.     It  was 

1  Ch.  11.  2  Ibid.,  14.  3  Ibid.,  2. 
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moreover  directed,  that  every  forty  days  throughout  the 
year,  the  foresters  and  verderors  should  meet  to  see  the 
attachments  of  the  forest,  tarn  de  viridi  quam  de  venatione, 
as  well  for  vert  as  venison,  hy  the  presentment  of  the 
same  foresters. 

Swainmotes  were  to  he  kept  in  those  counties  only 
where  they  had  used  to  be  held.1  Further,  no  constable, 
castellan,  or  other,  was  to  hold  plea  01*  the  forest,  whether 
of  vert  or  venison  (which  was  a  prohibition  similar  to 
and  founded  on  a  like  policy  with  one  in  Magna  Charta 
about  theft);  but  every  forester  in  fee  was  to  attach  pleas 
of  the  forest,  as  well  for  vert  as  venison,  and  present  them 
to  the  verderors  of  provinces  ;  and  after  they  had  been 
enrolled  and  sealed  with  the  seal  of  the  verderors  they 
were  to  be  presented  to  the  chief  forester,  or,  as  he  was 
afterwards  called,  the  chief  justice  of  the  forest,  when  he 
came  into  those  parts  to  hold  the  pleas  of  the 
forest,  and  were  to  be  determined  before  him.2 
The  punishments  for  breach  of  the  forest  law  were  greatly 
mitigated.  It  was  ordained  that  no  man  should  thence- 
forth lose  either  life  or  limb3  for  hunting  deer ;  but  if  a 
man  was  convicted  of  taking  venison  he  was  to  make  a 
grievous  fine ;  and  if  he  had  nothing  to  pay  he  was  to  be 
imprisoned  a  year  and  a  day  and  then  discharged  upon 
pledges,  which,  if  he  could  not  find,  he  was  to  abjure  the 
realm.4  Such  were  the  tender  mercies  of  the  forest  laws. 
Besides  such  qualifications  of  this  rigorous  system,  it  was 
ordained  that  those  who,  between  the  time  of  Henry  II. 
and  this  king's  coronation,  had  been^  outlawed  for  the 
forest  only,  should  be  in  the  king's  peace,  without  any 
hindrance  or  danger,  so  as  the}7  found  good  pledges  that 
they  would  not  again  trespass  within  the  forest.5 

These  were  the  regulations  made  by  the  Charter  of  the 
Forest,  which  concludes  with  a  saving  clause  in  favor  of 
the  liberties  and  free  customs  claimed  by  any  one,  as  well 
within  the  forest  as  without,  in  warrens  and  other  places, 
which  they  enjoyed  before  that  time.  To  the  whole  is 
subjoined  a  like  confirmation  as  that  to  Magna  Charta,  in 
the  25th  year  of  Edward  I. 

Many  copies  of  the  Great  Charter  and  Charter  of  the 
Forest  were  put  under  the  great  seal  and  sent  to  the  arch- 

1  Ch.  8.         2  Ibid.,  16.         3  Pro  venatiane.         *  Ch.  10.        5  Ibid.,  15. 
5* 
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bishops,  bishops,  and  other  dignified  ecclesiastics,  to  be 
safely  kept,  one  of  which  remained  in  Lambeth  Palace 
till  a  very  late  period.1  It  is  said,  however,  that  Henry, 
when  he  came  of  age,  cancelled,  in  a  solemn  manner,  both 
those  charters  at  a  great  council  held  at  Oxford,  and  that 
he  did  this  by  the  advice  of  Hubert  de  Burgh,  chief  jus- 
ticiary, who,  of  all  the  temporal  lords,  was  the  first  wit- 
ness to  both  the  charters.  Notwithstanding  this,  we  find 
in  the  38th  year  of  this  reign,  a.  d.  1254,  a  solemn  assem- 
bly was  held  in  the  great  hall  at  Westminster,  in  the  pres- 
ence of  the  king,  when  the  archbishop  of  Canterbury  and 
the  other  bishops,  apparelled  in  their  pontificals,  with 
tapers  burning,  denounced  a  sentence  of  ex-  charters  con- 
communication  against  the  breakers  of  the  lib-  firmed- 
erties  of  the  church  and  of  the  realm,  and  particularly  those 
contained  in  the  Great  Charter  and  Charter  of  the  Forest, 
and  not  only  against  those  who  broke  them,  but  also 
against  those  who  made  statutes  contrary  thereto,  or  who 
should  observe  them  when  made,  or  presume  to  pass  any 
judgment  against  them;  all  which  persons  were  to  be 
considered  as  ipso  facto  excommunicated  ;  and  if  any  igno- 
rantly  offended  therein,  and,  being  admonished,  did  not 
reform  within  fifteen  days  and  make  satisfaction  to  the 
ordinary,  he  was  to  be  involved  in  that  sentence.2  We 
shall  see,  in  the  succeeding  reigns,  how  often  these  two 
charters  were  solemnly  recognized  and  confirmed  both  by 
the  king  and  parliament. 

The  first  public  act  which  presents  itself  in  the  statute- 
book  after  the  two  charters,  is  the  Statutum  statutum.  m- 
Hibernice  de  cohceredibus,  14  Henry  HI.,  which,  bemia. 
from  a  consideration  of  the  matter  and  manner  of  it,  has 
been  pronounced  not  to  be  a  statute.  In  the  form  of  it, 
it  appears  to  be  an  instruction  given  by  the  king  to  his 
justices  in  Ireland,  directing  them  how  to  proceed  in  a 
certain  point,  where  they  entertained  a  doubt.  It  seems, 
the  justices  itinerant  in  that  country  had  a  doubt,  when 
land  descended  to  sisters,  whether  the  younger  sisters 
ought  to  hold  of  the  eldest,  and  do  homage  to  her  for 
their  several  portions,  or  of  the  chief  lord,  and  do  homage 
to  him  ;  and  certain  knights  had  been  sent  over  to  know 

1  It  is  mentioned  by  Bishop  Burnet  to  have  been  among  the  papers  of 
Archbishop  Laud. 

2  Vide  Pickering's  Statutes.      3  Old.  Abridg.,  Tit.  Homage,  vide  vol.  ii.,  99. 
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what  the  practice  was  in  England  in  such  a  case.  The 
following  is  stated  as  the  usage  of  England  at  that  time, 
agreeing  with  what  is  laid  down  both  by  Glanville  and 
Bracton.1  If  any  one  holding  in  eapite  died,  leaving 
daughters  co-heiresses,  the  king  had  always  received 
homage  of  all  the  daughters,  and  every  one  of  them  held 
in.capite  of  the  king  ;  and  accordingly,  if  they  were  within 
age,  the  king  had  ward  and  marriage  of  every  one.  And 
again,  if  the  deceased  was  tenant  to  any  other  lord,  and 
the  sisters  were  within  age,  the  lord  was  to  have  the  ward 
and  marriage  of  every  one  ;  but  with  this  difference,  that 
the  eldest  oiily  was  to  do  homage  for.  herself  and  her  sisters  ; 
and  when  the  younger  sisters  came  of  age,  they  were  to 
do  their  service  to  the  lord  of  the  fee  by  the  hands  of  their 
eldest  sister ;  the  eldest,  however,  was  not  on  that  account 
to  exact  of  the  younger  homage,  ward,  or  any  other  mark 
of  subjection  ;  for  they  were  all  equal  in  consideration  of 
law,  and  deemed  as  one  heir  only  to  the  inheritance  ;  and 
should  the  eldest  have  homage  of  her  sisters,  and  demand 
wardship,  the  inheritance  would  be  in  a  manner  divided, 
so  that  the  eldest  sister  would  be  simul  et  semel  seignioress, 
and  tenant  of  the  inheritance, —  that  is,  heiress  of  her  own 
part  and  seignioress  to  her  sisters,  which  could  not  well 
consist  together,  the  law  allowing  no  other  distinction  to 
the  eldest  sister  but  the  chief  mansion.  Besides,  if  the 
eldest  sister  should  receive  homage  of  the  younger,  she 
would  be  seignioress  to  them  all,  and  should  have  the  ward 
of  them  and  their  heirs ;  which  was  always  guarded 
against  by  the  policy  of  the  law,  that  never  entrusted  the 
person  or  estate  of  a  minor  to  the  custody  of  a  near  rela- 
tion ;  which  is  the  very  reason  given  by  Bracton 2  why  the 
younger  sisters  should  not  be  in  ward  to  the  eldest.3 

The  other  statutes  made  in  this  reign  are  the provisiones 
or  statutum  de  Merton,  20  Hen.  III.,  and  the  statute  de  anno 
bissextili,  21  Hen.  III.,  after  which  there  appears  none  till 
the  51st  year  of  this  king. 

The  statute  of  Merton  contains  eleven  chapters,  which 

statute  of  Mer-  are  arranged  with  as  little  order  as  those  of 

ton-         Magna  Charta.     The  several  alterations  or  con- 

1  Fide  vol.  i.,  363.  2  Bract,  88. 

3  The  introduction  of  the  English  law  into  Ireland,  and  the  progress  it 
made  there,  may  very  properly  become  an  object  of  consideration  in  another 
place. 
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firmations  of  the  law  thereby  made  were  as  follows.  We 
have  just  seen  what  provision  had  been  made  on  the  sub- 
ject of  ward  and  marriage  by  Magna  Charta.  To  secure 
lords  in  this  valuable  casualty,  it  was  now  further  ordained, 
that  when  heirs  were  forcibly  led  away  or  detained  by 
their  parents  or  others,  in  order  to  marry  them,  every 
layman  who  should  so  marry  an  heir,  should  restore  to 
the  lord  who  was  a  loser  thereby  the  value  of  the  mar- 
riage ;  that  his  body  should  be  taken  and  imprisoned  till 
he  had  made  such  amends ;  and  further,  till  he  had  satis- 
fied the  king  for  the  trespass.  This  provision  related  to 
heirs  within  the  age  of  fourteen ;  as  to  those  of  fourteen 
or  above,  and  under  full  age,  if  such  an  heir  married  of 
his  own  accord  without  his  lord's  license,  to  defraud  him 
of  his  marriage,  and  his  lord  offered  him  reasonable  and 
convenient  marriage  without  disparagement ;  it  was  or- 
dained that  the  lord  should  hold  the  land  beyond  the 
term  of  his  age  of  twenty-one  years,  till  he  had  received 
the  double  value  of  the  marriage,  according  to  the  esti- 
mation of  lawful  men,  or  according  to  the  value  of  any 
marriage  that  might  have  been  bond  fide  offered,  and  proved 
of  a  certain  value  in  the  king's  court. 

Thus  far  the  interest  of  lords  was  secured.  The  follow- 
ing provision  was  to  protect  infants  against  an  abuse  of 
this  authority  in  their  lords.  If  any  lord  married  his 
ward  to  a  villein  or  burgess  where  she  would  be  dispar- 
aged, the  ward  being  within  the  age  of  fourteen,  and  so 
not  able  to  consent,  then,  upon  the  complaint  of  the 
friends,  the  lord  was  to  lose  the  wardship  till  the  heir 
came  of  age ;  and  the  profit  thereof  was  to  be  converted 
to  the  use  of  the  heir,  under  the  direction  of  her  friends. 
But  if  the  heir  was  fourteen  years  old  and  above,  so  as  to 
be  by  law  of  capacity  to  consent  to  the  marriage,  then  no 
penalty  was  to  ensue.1  Again,  if  an  heir,  of  whatever 
age,  would  not  consent  to  marry  at  the  request  of  his 
lord,  he  was  not  to  be  compelled ;  but  when  he  came  of 
age,  and  before  he  received  his  land,  he  was  to  pay  his 
lord  as  much  as  any  would  have  given  for  the  marriage, 
and  that  whether  he  would  marry  or  not ;  for  as  the  mar- 
riage of  an  heir  within  age  was  a  lawful  profit  to  the  lord, 
he  was  not  to  be  wholly  deprived  of  it,  but  was  to  be 
recompensed  in  one  way  or  other.2 

1  Ch.  6.  2  Ibid.,  7. 
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Some  further  provision  was  made  respecting  dower.  It 
was  provided  by  Magna  Charta,  that  widows  should  give 
nothing  for  their  dower ;  in  order  still  further  to  secure 
to  them  a  ready  assignment  of  dower,  it  was  now  ordained, 
that  persons  convicted  of  deforcing  widows  of  their  dower, 
should  pay  in  damages  the  value  of  the  dower,  from  the 
death  of  the  husband  up  to  the  time  of  giving  judgment 
for  recovery  thereof;  and  they  were  moreover  to  be  in 
misericordia  to  the  king.1  Because  it  had  been  doubted, 
whether,  as  a  widow  received  her  dower  in  the  condition 
it  was  when  her  husband  died,  she  should  not  leave  it  in 
like  manner  to  the  reversioner  in  the  condition  it  was  at 
her  death  ;  to  remove  this  doubt,  it  was  ordained,  in 
favor  of  widows,  that  they  might  bequeath  the  crop 
upon  their  lands  held  in  dower,  as  well  as  that  upon  their 
other  lands.2 

Usury,  which  we  have  before  seen3  was  treated  with 
little  lenity  by  our  old  law,  was  now  put  under  a  particular 
restraint.  It  was  provided,  that  usury  should  not  run 
against  any  person  within  age,  from  the  death  of  his  an- 
cestor, whose  heir  he  was,  until  he  arrived  at  his  full  age  ; 
a  provision  which  was  dictated,  no  doubt,  by  the  considera- 
tion that  the  profits  of  the  infant's  lands  went  to  his  guar- 
dian during  the  wardship,  and  that  he  was  thereby  dis- 
abled from  paying  the  annual  interest.  This  new  regu- 
lation was  to  be  without  any  prejudice  to  the  principal 
and  the  interest  which  had  accrued  in  the  lifetime  of  the 
ancestor.4 

A  provision  made  about  commons  of  pasture  was  of 
great  importance  to  lorcls  of  manors.     When 

Of  commons.       D    i.         -i       ■>  •  ,  ,  ,         n  ,  t 

a  lord,  having  great  extent  of  waste  ground 
within  his  manor,  infeoffed  any  one  of  parcels  of  arable 
land,  it  was  usual  for  the  feoffee  to  have  common  in  such 
wastes,  as  incident  to  his  feoffment ;  and  this  was  upon 
very  good  reasons,  for  as  the  feoffee  could  not  plough  and 
manure  his  ground  without  beasts,  and  they  could  not  be 
sustained  without  pasture,  the  tenant  used  to  have  this 
allowance  of  common  for  his  beasts  of  the  plough  as  ap- 
pendant to  his  tenancy,  and  from  thence  arose  common 
appendant.  Right  of  common,  therefore,  was  founded 
upon  the  general  interest  of  agriculture,  and  the  particular 

1  Ch.  1.  3  Ibid.,  2.  3Anle  vol.  i.,  373.  *  Ch.  5. 
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one  of  the  lord,  whose  land  was  thereby  cultivated  and 
improved.  We  have  seen *  that  a  remedy  by  assize  had 
been  devised  to  maintain  tenants  in  possession  of  this 
right,  but  it  seems  this  remedy  had  been  pushed  too  far, 
and  began  to  encroach  upon  the  demesne  and  original 
right  of  the  lord,  who  having  suffered  his  tenants  to 
range  at  large  over  his  wastes,  for  which  he  had  not  yet 
found  any  use,  could  hardly  appropriate  any  part  thereof 
without  the  imputation  of  encroaching  on  his  tenants, 
and  being  liable  to  an  assize  of  disseisin  of  common  of 
pasture.  To  prevent  such  usurpations  upon  the  lord,  and 
adjust  the  reasonable  claims  both  of  lord  and  tenant,  the 
following  regulation  was  made :  — That  when  such  feoffees 
brought  an  assize  of  novel  disseisin  for  the  common  of 
pasture,  and  it  was  therein  recognized  before  the  justices 
that  the}r  had  as  much  pasture  as  was  sufficient  for  their 
freeholds,2  and  that  they  had  free  ingress  and  egress  from 
their  freehold  to  their  pasture,  then  the  person  against 
whom  the  assize  was  brought  should  go  quit  for  all  the 
lands,  wastes,  woods,  or  pasture,  which  he  had  converted 
to  his  own  use.  But  should  it  be  alleged  that  they  had 
not  sufficient  pasture  nor  sufficient  ingress  or  egress,  the 
truth  thereof  was  to  be  inquired  of  by  the  assize ;  and  if 
it  was  found  as  alleged,  then  they  were  to  recover  their 
seisin  by  view  of  the  jurors,  and  the  disseizor  was  to  be 
amerced  as  in  other  cases.3  (a). 

The  administration  of  justice  was  aided  by  a  law  con- 
cerning repeated  disseisins,  or,  as  they  were  afterwards 
called,  re-disseisins.  It  was  ordained,  that  when  any  per- 
son recovered  seisin  of  his  freehold,  before  the  justices  in 
eyre,  by  assize  of  novel  disseisin,  or  by  confession  of  the 
disseizors,  and  seisin  had  been  delivered  by  the  sheriff; 
if  the  same  disseizors  again  disseized  the  same  tenant 
of  the  same  freehold,  and  were  convicted  thereof,  they 
should  forthwith  be  committed  to  prison  till  they  were 

(a)  The  comment  of  the  Mirror  upon  this  is:  —  "The  point  of  improve- 
ment of  wastes  is  culpable,  as  being  too  general ;  for  it  ought  to  distinguish 
of  commons ;  for  in  some  places  the  commoners  are  enfeoffed  in  such  a  man- 
ner, that  the  whole  common  is  only  in  the  tenants ;  so  that  the  lords  have 
nothing  but  the  soil ;  and  in  such  case  the  statute  is  prejudicial  to  the  com- 
moners, and  repugnant  to  the  Great  Charter,  which  willeth  that  none  be  cast 
out  of  his  freehold  without  lawful  judgment"  [Mirror,  c.  v.,  s.  2).  But  it 
only  applied  where  the  commoners  had  sufficient. 

1  Ante,  c.  4.  2  Ad  tenementa  sua.  3  Ch.  4. 
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discharged  by  the  king  upon  payment  of  a  fine.  The 
way  of  bringing  such  contemners  of  the  law  to  punish- 
ment is  thus  directed  by  the  statute.  When  complaint 
was  made  at  the  king's  court,  the  parties  injured,  were  to 
have  the  king's  writ  directed  to  the  sheriff,  in  which  a 
relation  was  to  be  made  de  disseisind  facta  super  disseisi- 
nam,  of  a  disseisin  upon  a  disseisin ;  and  the  sheriff  was 
to  be  thereby  commanded,  that  he,  taking  with  him  the 
keepers  of  the  pleas  of  the  crown1  and  other  lawful 
knights,  should  go  to  the  place  in  question,  and  there,  in 
their  presence,  by  the  first  jurors  and  other  neighbors 
and  lawful  men,  make  diligent  inquisition  of  the  matter ; 
and  if  the  party  was  convicted,  he  was  to  be  dealt  with 
as  before  mentioned,  if  not,  the  plaintiff  was  to  be 
amerced.  The  sheriff  was  not  to  entertain  such  a  plaint 
without  the  king's  special  command,  namely,  by  writ. 
What  is  here  said  of  lands  recovered  in  assize  of  novel 
disseisin,  extended  to  those  recovered  by  assize  of  mor- 
tauncestor,  or  in  any  proceeding  per  jurat  am? 

An  alteration  was  made  in  the  limitation  of  time  for 
bringing  certain  writs.  In  a  writ  of  right,  as  the  law 
had  been  for  some  years,  a  descent  might  be  conveyed  a 
tempore  Henrici  regis  senioris ;  but  it  was  now  ordained 
that  there  should  be  no  mention  of  so  distant  a  time,  but 
only  a  tempore  Henrici  regis  avi  nostri.  Writs  of  mortaun- 
cestor,  de  nativis,  and  de.  ingressu  (a  writ  which  had  lately 
sprung  up,  and  of  which  more  will  be  said  hereafter)  were 
not  to  exceed  ultimum  reditum  domini  regis  Johannis  pair  is 
nostri  in  Angliam,  King  John's  last  return  from  Ireland 
into  England  ;  nor  writs  of  novel  disseisin,  primam  trans- 
fretationcm  domini  regis  Henrici,  qui  nunc  est,  in  Vasconiam? 

Before  another  chapter  of  this  statute  is  mentioned,  it 
may  be  convenient  to  recollect  that  there  were  two  kinds 
of  suits  :  suit  real,  as  it  was  afterwards  called,  and  suit 

1  Vide  ante,  where  these  are  supposed  to  be  the  coroners  of  the  county. 

2  Ch.  3. 

3  Ch.  8.  Henry  I.  began  his  reign,  A.  d.  1100 ;  Henry  II.,  A.  d.  1154  ;  King 
John  went  to  Ireland  in  the  twelfth  year  of  his  reign,  and  returned  the  same 
year;  between  that  and  the  20th  Henry  III.  were  about  twenty-hve  years. 
Henry  III.  went  into  Gascony  for  the  first  time  in  the  fifth  year  of  his  reign  ; 
so  that  there  were  about  fifteen  years  between  that  and  the  statute  of  Merton 
(2  Inst.,  94,  95).  Writs  of  mortauncestor  before  this  act  were  post  primam 
coronationem  Henrici  II.,  which  was  20th  October,  1154.  Those  of  novel 
disseisin  were  post  ultimam  transfretationem  Regis  in  Normanniam,  which  was 
in  1184,  the  thirtieth  year  of  his  reign.   - 
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service.  Suit  real  was,  in  respect  of  residence,  due  to  a 
leet  or  tourn  ;  suit  service  was,  by  reason  of  tenure  of 
laud,  due  to  the  county,  hundred,  wapentake,  or  manor, 
whereunto  a  court  baron  was  incident.  Every  one  who 
held  by  suit  service  was  required  to  appear  in  person,  be- 
cause the  suitors  were  judges  in  those  courts;  and  if  he 
did  not,  he  would  be  amerced,  which  was  a  heavy  griev- 
ance ;  for  it  might  happen  that  he  had  lands  within  di- 
vers of  those  seigniories,  and  the  courts  might  all  be  kept 
in  one  day  ;  therefore,  as  he  could  attend  personally  only 
at  one  place,  it  was  provided  by  this  act,  that  every  free- 
man who  owed  suit  to  the  county,  trithing,1  hundred, 
wapentake,2  or  to  the  court  of  his  lord,  might  freely  make 
his  attorney  to  do  suit  for  him.3  This  permission  did  not 
enable  him  to  do  the  same  at  the  leet  or  tourn,  because 
he  could  not  be  within  two  leets  or  two  tourns.4 

It  is  recorded  in  the  statute  of  Merton,  that  the  ques* 
tion  about  the  legitimacy  of  children  born  before  of  special 
wedlock  was  still  agitated  between  the  clergy  baBtardy- 
and  common  lawyers ;  the  former  maintaining  their  le- 
gitimacy, according  to  the  constitution  of  Pope  Alexan- 
der; the  latter  alleging  this  to  be  contrary  to  the  common 
law ;  as  hath  been  mentioned  before.5  The  bishops  now 
urged  in  council,  that  when  the  king's  writ  of  bastardy 
was  directed  to  them,  to  inquire  whether  a  person  born 
before  wedlock  was  entitled  to  the  inheritance,  they  nei- 
ther could  nor  would  give  any  answer  thereto,  because 
the  question  was  put  in  a  special  way,  and  not  in  the  form 
required  by  the  church,  which  was  general,  whether  bas- 
tard or  not ;  and  therefore,  to  make  an  end  of  the  contro- 
versy and  the  difficulty  at  once,  they  prayed  the  nobles 
to  consent  that  all  such  as  were  born  before  matrimony 
should,  consistently  with  the  law  of  the  church,  be 
deemed  legitimate,  and  be  entitled  to  succeed  to  the  in- 
heritance, equally  with  those  born  within  wedlock.6  But 
the  statute  says,  omnes  comites  et  barones  una  voce  responde- 
runt,  quod  nolunt  leges  Angliaz  mutari,  quce  kucusque  usitatce 

1  A  district  containing  three  hundreds.       3  Ch.  10.  ~°  Vide  ante,  c.  3. 

2  Another  name  for  a  hundred.  4  2  Inst.,  99. 

6  This  piece  of  canonical  jurisprudence  is  actually  adopted  in  the  law  of 
Scotland.  They  consider  the  subsequent  marriage  as  having  been  entered 
into  when  the  child  was  begotten  ;  and  therefore  it  is  confined  to  the  case  of 
such  women,  whom  the  father,  at  that  period,  might  have  married.  Ersk. 
Prin.,  b.  1,  tit.  7,  sect.  37. 
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sunt,  et  approbates.1  This  point  of  difference  between  the 
canon  law  and  the  law  of  the  land  did  not  rest  here.  In 
the  same  year,  a  solemn  agreement  was  made  between  the 
king,  bishops,  and  barons  in  council  assembled,  and  by 
this  the  practice  was  settled,  as  will  be  shown  when  we 
come  to  speak  more  particularly  on  the  subject  of  bas- 
tardy. The  nobles,  who  resisted  the  inclination  of  the 
ecclesiastics  with  such  firmness,  had  no  scruple  to  propose 
an  innovation  which  had  no  object  but  to  accommodate 
these  potent  landholders,  at  the  expense  of  the  liberty  of 
th-e  subject;  but  in  this  they  were  opposed  by  the  king, 
who  refused  his  consent:  the  proposal  was,  that  they 
might  imprison  in  a  prison  of  their  own  all  persons  that 
were  found  trespassing  in  their  parks  and  vivaries.2 

In  the  next  year  there  follows  in  the  statute-book  a 
public  instrument  which  is  entitled  the  statute  de  Anno 
Bissextili,  21  Hen.  III.,  but  which  is,  in  truth,  nothing 
more  than  a  scrt  of  a  writ  or  direction  to  the  justices  of 
the  bench,  instructing  them  how  the  extraordinary  day 
in  the  leap-year  was  to  be  reckoned  in  cases  where  per- 
sons had  a  day  to  appear  at.  the  distance  of  a  year,  as  on 
the  essoin  de  malo  lecti,  and  the  like.  It  was  thereby  di- 
rected that  the  additional  day  should,  together  with  that 
which  went  before,  be  reckoned  only  as  one,  and  so,  of 
course,  within  the  preceding  year. 

After  this  there  are  no  statutes  (except  the  confirma- 
tion of  the  charters,  38  Hen.  III.,  which  has  been  men- 
tioned already)  till  the  fifty-first  year  of  this  king.  Dur- 
ing this  interval  of  thirty  years  great  progress  was  made 
towards  bringing  the  law  to  that  state  of  consistency  and 
learning  to  which  it  arrived  in  this  reign  (a);  there  is 

(a)  Thus  we  find  the  point  of  the  law  of  descent  stated  by  Bracton,  as  cited 
by  Pateshall,  justice:  —  "Ut  de  itinere  Martin  de  Pateshall  in  comitatu 
Hertford,  anno  regni  Henrici  Quarti,  in  fine  rotuli"  (fol.  13).  So  an  im- 
portant decision  as  to  imbecility  of  mind,  that  a  person  paralyzed  may  be 
of  sound  mind: — "  Et  notandum  quod  si  paralyticus  itineret  de  loco  in 
locum  et  discretionem  habet  ab  eo  prsesumatur  quod  omnia  rite  gesserit,  et 
de  aliis  non  est  ita  intelligendum,  quia  quamvis  itinerare  non  possit,  tamen 
bonam  memoriam  habere  poterunt.  Et  de  hac  materia  plenius  invenis  de 
termino  anno  regni  Henrici  decimo  quinto  in  comitatu  Berk,  de  Roberto  de 
Burnley"  (fol.  15).  So  an  important  decision  as  to  donations,  that  they  must 
be  free,  and  not  in  any  way  the  result  of  coercion:  —  "(iratuita  debet  do- 
natio et  non  coacta,  nee  per  metum  vel  vi  extorta  ut  si  quis  cartam  et  do- 
nationem  cognoverit  requisitus  excipiat  tamen  quod  valere  non  debeat,  eo 

xCh.  9.  *Ch.  11. 
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also  the  strongest  proof1  that  the  treatise  of  Bracton  was 

quod  per  metum  et  coactionem  tempore  guerra?  aliove  quocunque  tempore 
illam  fecerit  revocabitur  donatio,  etc.,  ut  inter  placita  quae  sequntur  regem, 
anno  regni  regis  Hen.  II.  inter  priorem  de  Wallingford  et  Rogerum  de 
Quincy"  (fol.  17).  And  so  another,  ruling  that  if  it  is  in  time  of  peace,  the 
man  must  promptly  disclaim  the  donation :  —  "Si  autem  tempore  pacis  com- 
pulsus  merit  quis  per  metum  et  vim  in  prisona  ad  aliquid  dandum  vel  faci- 
endum contra  voluntaten*  suam,  cum  a  prisona  et  violentia  evaserit,  statim 
debit  levare  hutesium  et  clamorem,  et  accedere  debet  ad  villas  propinqui- 
ores,  et  ad  servientes  regis,  et  postea  ad  comitatum,  et  ibi  ostendere  violen- 
tiam  ei  lactam  et  sic  revocabitur  quod  actum  erit.  Si  autem  dissimulaverit, 
yidetur  consentire,  ut  de  quodam  itinere  S.  de  Segrave,  in  comitatu  Kantii, 
de  Pttro  de  Peke  qui  summonitus  fuit  ad  warrantandum  Falconi  de  Breaute, 
quandam  cartani  de  manerio  de  Middleton;  et  unde  judicium  redditum  fuit 
apud  Westmonasterium"  (fol.  17).  Now,  a  little  piece  of  contemporary  his- 
tory renders  this  case  —  a  leading  case  (as  it  is  the  earliest)  in  the  law  of 
duress  —  very  interesting,  and  illustrative  of  the  times.  This  Falcon  de 
Breaute  is  described  by  Matthew  of  Westminster,  A.  D.  1215,  as  one  of  the 
retainers  of  John,  and  as  a  most  atrocious  plunderer.  He  is  described  as 
seizing  noblemen,  and  even  ladies,  and  clerics  of  the  highest  rank,  in  order 
to  extort  ransom  from  them.  In  the  reign  of  Henry  III.  this  man  became 
so  outrageous,  that  he  actually  seized  the  king's  justiciary,  and  imprisoned 
him  in  his  castle.  This  was  too  much  for  the  king,  who  levied  an  armed 
force,  laid  siege  to  the  castle,  and  when,  after  two  months,  he  had  taken  it, 
he  hanged  all  who  were  in  it  (a.  d.  1224).  This  may  serve  to  show  that 
these  cases  were  then  of  actual  and  frequent  occurrence,  and  that  the  law  of 
duress  was  then  of  very  considerable  practical  importance.  Other  cases  are 
cited:  "De  itinere  Abbatis  de  Rading  et  Martin  de  Pateshall  in  comitatu 
Leycestriae  (fol.  13),  and  in  comitatu  Bedeford  de  Richardo  le  Hare"  (Ibid.). 
Sometimes,  it  will  be  observed,  that  the  decisions  are  quoted  of  the  justices 
of  the  Bench  —  i.  e.,  the  judges  of  the  curia  regis,  the  king's  court.  As  a 
point  of  villenage :  —  "  Dictum  est  in  curia  regis  coram  justiciariis  de  banco 
apud  Westmonasterium  per  Johannem  de  Metingham  et  socios  suos  Justi- 
ciarios"  (fol.  26).  Generally,  however,  the  cases  are  from  the  itinera.  So 
a  point  of  law  as  to  gifts  of  land  in  frankalmoigne  (that  the  heir  is  bound  to 
warrant  or  defend,  if  he  knew  of  the  gift),  is  cited  as  decided  by  the  cele- 
brated Pateshall : —  "  De  itinere  Martin  de  Pateshall,  de  loquela  diversorum 
comitatuum,  qua?  fuerunt  super  judicium  in  itinere  suo  anno  regni  tertio 
Hemici  de  magistro  militise  Templi  in  Anglia,"  in  the  case  of  the  Knights 
Templar  of  England  (fol.  28).  So  another  important  point  on  the  same 
subject  —  viz.,  that  if,  a  few  days  before  death,  a  man  gives  land  to  a  religious 
house,  the  heir  could  not  recover  it,  is  cited  as  ruled  by  the  same  justice  in 
his  last  circuit:  — "  Ut  de  ultimo  itinere  Martin  de  Pateshall  in  comitatu 
Eborum"  (fol.  28).  So  an  important  decision  as  to  advowsons,  that  they 
could  not  be  transferred,  except  as  incident  and  attached  to  the  property  in 
land:  —  "  Et  quod  advocatio  quod  incorporalis  est,  transferri  non  potest,  sine 
re  corporali  et  tenemento,  probatur  de  termino  Sancti  lliiarii,  anno  regis 
Henrici  nono  comitatu  JSorf,  inter  abbatem  de  Messenchne  et  Hubert  de 
Burgh,  de  ecclesia  de  Owalton,  ubi  idem  abbas  protulit  quandam  chartam 
cujusdam  Walteri  de  la  Penne,  quod  testabatur  quod  idem  Walterusdedit  ei 
advocationem  illius  ecclesia?,  sed  quia  postea  convictum  fuit  quod  idem  Wal- 
terus  nullum  tenementum  habuit  in  manerio  in  quo  ecclesia  sita  fuit,  nee 
idem  W.  nunquam  praesentavit  ad  ecclesiam  illam,  consideratum  fuit  quod 
abbas  nihil  capiat"  (fol.  54).     "Item  ad  hoc  facit  quod  habetis  de  termino 

1  Vide  post. 
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written  within  this  space  of  time  (a);  and  that  the  ac- 

Sancti  Hilarii  anno  regis  Henrici  sexto  comitatu  Staff,  de  Raulf  comite  Ces- 
triae  et  Priore  de  Kenelwyde,  de  ecclesia  de  Stoke,  ubi  dicitur  quod  ille  qui 
dedit  advocationeni  priori  nee  aliquis  antecessorum  suorum,  nunquam  sey- 
sinara  habuit  prsesentandi  nee  aliquod  tenementum  in  villa  ilia,  consideratura 
quod  donatio  ilia  nulla.  Item  ad  hoc  facit  quod  habetis  de  termino  Paschse 
anno  regis  Henrici  nono  in  comitatu  Cornubiae  de  Ricardo  de  Wyks  et  Priore 
de  Tuwardrey,  ubi  non  valuit  donatio  facta  de  advocatione  quia  ille  qui  dedit 
nunquam  facit  in  seysina  prsesentandi  nee  terram  aliquam  habuit  in  villa 
ilia,  ad  quod  advocatio  ilia  potuit  pertinere  ;  quod  vis  multse  confirmationes, 
episcoporum  et  dominorum  capitalium  intervenissent "  [Bracton,  lib.  ii.,  c. 
22,  fol.  54).  "Et  quod  donatio  facta  de  advocatione  valere  non  debeat,  ante 
quam  donata  fecerit  in  possessione  presentandi,  probatur  in  rotulo,  anno  reg. 
Hen.  oct.  in  comitatu  Bed.  Item  ad  hoc  facit  quod  habetis  de  itinere  Martin 
de  Pateshall  in  comitatu  Wygorn :  anno  reg.  Hen.  quinto.  Item  nee  valet 
donatio  advocationis,  si  ille  qui  dedit  nunquam  habuit  seysinam  pra=sentandi 
nee  aliquid  de  manerio  ne  tenementi  ad  quod  advocatio  pertinuit,  ut  inter 
placita  qua  sequuntur  regem,  anno  regni  regis  Henrici  tertii  vicesimo  secundo 
in  comitatu  Salop :  de  Godfridis  de  Gamages,  ubi  idem  Godfridus  dixit  coram 
rege  quod  antecessor  suus  dedit  patri  suo  quandam  terram  cum  advocatione 
ecclesia?,  et  unde  convictum  fait  quod  antecessor  nunquam  seysina  inde  habuit, 
et  ideo  donatio  nulla.  Item  ad  hoc  facit  ann.  R.  Hen.  10,  in  comitatu  Leyc. 
inter  Walterum  de  Redgrave  et  priorem  de  Undeleigh,  ubi  idem  Walterus 
nil  capere  potuit  per  assisam  quia  comes  de  Ferraris  qui  manerium  illud  ad 
quod  advocatio  ilia  pertinuit  dedit  prsedicto  Waltero,  nunquam  presentavit 
ad  ecclesiam  illam.  Item  ad  hoc  facit  quod  habetis  de  anno  Hen.  9,  inter 
priorem  de  Lewes,  et  de  novo  mercato  de  ecclesia  de  Hatfelt,"  etc.  [Ibid.,  p. 
55).  These  cases  are  cited  as  showing  how  constantly  they  occurred,  and 
how  the  right  of  presentation  was  contested,  and  how  the  right  was  made  to 
depend  entirely  upon  actual  possession  of  temporal  property.  A  case  be- 
tween the  Abbot  of  St.  Albans  and  Galfrid  de  Chyldwike,  about  the  franchise 
of  a  free  warren,  is  cited  as  having  been  decided  "  apud  Westmonasterium 
coram  ipso  Domino  rege,"  i.  e.,  in  the  king's  bench,  as  it  concerned  a  royal 
franchise  (lib.  ii.,  c.  24,  p.  56).  It  may  be  mentioned,  that  such  portions  of 
Bracton  as  are  not  founded  on  such  decisions,  are  founded  on  Glanville  and 
Justinian.  And  as  regards  civil  matters,  perhaps  by  far  the  largest  portion 
of  Bracton  is  taken  from  the  latter  sources,  whence,  also,  there  is  little  doubt, 
the  judges  whose  decisions  are  cited  derived  their  light ;  for  where  else  could 
they  have  derived  it?  As  regards  criminal  matters,  however,  the  criminal 
law  being  more  a  matter  of  custom,  the  decisions  of  the  justices  itinerant  are 
more  fully  quoted;  and  the  chapter  "De  Corona"  commences  with  their 
commissions  and  authorities. 

(a)  It  has  escaped  the  attention  of  the  author  that  the  great  work  of  Brac- 
ton contains  brief  accounts  of  numerous  cases  decided,  during  this  period,  on 
the  itinera  or  circuits  of  the  judges.  These  are  the  earliest  of  our  law  reports, 
with  the  exception  of  the  brief  notices  in  the  Mirror  and  the  Abbreviatio 
Placitorum;  and  some  of  them  may  be  of  interest,  as  showing  the  gradual 
course  and  development  of  law  by  means  of  judicial  decisions,  which  took 
place  in  consequence  of  the  establishment  of  a  regular  judicature.  In  one 
passage  Bracton  says,  it  is  not  sufficient  for  the  plaintiff  to  propound  and 
ground  his  case,  etc.,  unless  he  also  proves  it  according  to  what  was  proved 
in  the  itinera  of  Bishop  of  Dunwich  and  Martin  de  Pateshall,  in  the  county 
of  York,  3  Hen.  III.,  in  the  case  of  Aghevilda  Murdac.  And,  again,  that 
if  the  claimant  gives  no  proof,  it  is  not  necessary  for  the  tenant  to  answer, 
for  that  a  case  may  fail  in  proof  as  well  as  in  law :  —  "  Quia  posset  deficere 
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count  of  the  law  given  by  that  author  does  not  include 
the  alterations  made  therein  by  the  statutes  passed  in  the 
51st  and  52d  years  of  this  king.  It  seems  therefore  the 
most  natural  order  to  postpone  the  consideration  of  those 
statutes  till  we  have  taken  a  view  of  the  previous  state 
of  the  law,  from  whence  we  may  proceed  to  the  altera- 
tions made  therein  by  those  statutes. 

This  view  of  the  law,  as  it  stood  towards  the  end  of  the 
present  reign,  will  include  in  it  not  only  a  fuller  account 
of  what  has  been  before  delivered  from  the  authority  of 
Glanville,  but  likewise  the  numerous  additions,  varia- 
tions, and  improvements  that  had  been  made  since  his 
time.  This  will  be  extracted,  as  we  promised,  from  that 
great  ornament  of  our  ancient  jurisprudence,  the  treatise 
of  Bracton,  from  which  such  parts  will  be  selected  as  are 
thought  best  suited  to  the  design  of  this  history  of  our 
judicial  polity.  As  the  plan  we  here  propose  will  lead 
us  to  reconsider  all  or  most  of  the  topics  which  were  ex- 
amined in  the  reign  of  Henry  II.,  it  will  be  very  diffi- 
cult to  avoid  the  appearance  of  repetition.  This  will  be 
guarded  against  as  much  as  possible,  and  we  trust  that 
the  reader  will  be  satisfied  that  no  subject  is  brought  be- 
fore him  a  second  time,  but  where  the  nature  of  the  in- 
quiry and  the  progress  of  the  history  made  it  absolutely 
necessar}'. 

We  shall  begin  our  short  view  of  the  law  in  this  reign 
with  some  observations  on  the  rights  of  per-  Kank30f  pec- 
sons.  '  The  ranks  of  freemen  are  stated  by  son3- 
Bracton  to  be  these:  dukes,  earls,  barons,  magnates,  or 
vavasors,  knights,  and  those  who  were  plain  freemen. 
Vavasors,  he  says,  were  persons  magnaz  dignitatis,  and  were 
so  called  tanquam  vas  sortitum  ad  valetudinem.1  The  con- 
dition of  servi,  or  villani,  as  they  were  commonly  called,  is 
more  particularly  described  by  this  author  than  by  Glan- 
ville, and  the  nature  of  that  state  may  be  tolerably  well 
collected  from  his  account  of  it.2  The  servus,  though  he 
was  generally  considered  as  in  potestate  domini,  and  not  sui 
juris;  yet,  as  to  life  and  limb,  he  was  entitled  to  the  pro- 

probatio  licet  nunqnam  deficiat  jus,"  as  was  held  in  the  itinera  of  the  Bishop 
of  Dunwich  and  Martin  de  Pateshall,  in  the  county  of  York,  the  3  Hen.  III., 
in  the  case  of  Reginald  Shurdake.  —  (Bracton,  326.)  Others  of  these  cases 
have  been  already  cited,  ut  supra. 

1  Bract.,  5  b.  2  Vide  Schmidt  Geschichte,  etc.,  vol.  i.,  596. 
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tection  of  the  law.  The  lord  might  take  from  his  villein 
everything  he  had,  even  his  principal  piece  of  property, 
which  was  usually  his  waynagium,  or  implements  of  hus- 
bandry ;  the  rule  being,  that  quicquid  per  servum  acquiritur 
id  domvnio  acquiritur.1  These  scrvi  did  not  escape  from  their 
condition  by  going  off  the  land  of  the  lord,  if  they  con- 
tinued in  the  habit  of  returning ;  and  sometimes  they 
used  to  be  permitted  to  absent  themselves  for  a  length  of 
time  from  the  lord's  lands,  and  employ  themselves  in 
trade,  upon  paying  to  the  lord  a  fine  called  chevagium,  or 
chiefage,  as  an  acknowledgment  of  their  subjection  and 
villenage  (a).  But  if  they  left  the  lord's  land  without 
returning  regularly,  or  ceased  to  pay  their  chevagium,  they 
were  then  considered  as  fugitives ;  and  when  they  were 
once  become  fugitive,  they  were  to  be  pursued  and  de- 
manded by  the  lord,  both  within  liberties  and  without ; 
for  which  purpose  the  aid  of  the  king's  officers  might  be 
had : 2  and  after  such  claim  had  been  made,  the  servus, 
though  he  was  not  taken  till  after  a  year  had  elapsed, 
might  be  detained ;  but  if  no  such  claim  had  been  made, 
then,  at  the  end  of  a  year,  the  servus  would  be  privileged, 
and  considered  as  free.  So  strictly  was  claim  required  to 
be  made,  that  if  the  lord,  after  the  lapse  of  three  or  four 
days  only,  without  making  any  claim,  had  taken  him  any- 
where extra  villenagium?  beyond  the  limits  of  his  villenage, 
he  would  have  been  liable  to  an  action  for  imprisonment. 

(a)  It  is  remarkable  how  tenaciously  the  author  confounds  the  slave  with 
the  villein.  The  Mirror,  which  followed  Bracton,  most  carefully  distin- 
guished them,  as  did  Bracton  himself,  and  it  is  remarkable  how  the  Mirror 
and  Bracton  correspond.  Thus,  as  to  villeins,  the  Mirror  says:  "  Villeins  be 
not  all  slaves,  for  these  can  purchase  nothing  but  to  their  lord's  use.  They 
know  not  in  the  evening  what  service  they  do  in  the  morning,  nor  any  cer- 
tainty of  their  service.  Their  lords  may  fetter,  imprison,  beat,  or  chastise 
them  (saving  their  lives  and  members) ;  they  may  not  fly  from  their  lords 
so  long  as  they  find  them  wherewith  to  live,  nor  is  it  lawful  for  others  to 
receive  them  without  their  lord's  consent;  they  can  have  no  manner  of  action 
without  their  lords ;  and  if  they  hold  lands  of  their  lords,  it  is  intended 
that  they  hold  them  from  day  to  day  at  their  lord's  will,  and  not  by  any 
certain  tenure."  "Villeins  are  tillers  of  land  dwelling  in  upland  villages, 
for  by  vill  cometh  villein,  and  of  villeins  mention  is  made  in  the  Great  Char- 
ter of  liberties,  where  it  is  said  that  a  villein  be  not  so  grievously  amerced 
that  his  tillage  be  not  saved  to  him;  but  the  statute  maketh  no  mention  of 
slaves,  because  they  have  nothing  of  their  own  to  lose."  Here  villeins  are 
carefully  distinguished  from  slaves. 

1  Bract.,  6.  2  Ibid.,  6,  b. 

3  Extra  villenagium,  that  is,  "  out  of  his  state  of  villenage,"  or  beyond  the 
lord's  villein-territory. 

6*  E 
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It  seems  that  villeins  in  the  king's  demesnes  were  of 
different  kinds.  There  were  those  who  had  been  such 
before  the  Conquest,  and  who,  in  consequence  of  the  polity 
then  established,  were  permitted  to  hold  their  land  in 
villenage,1  by  villein  and  uncertain  services,  and  who  were 
to  do  everything  which  their  lords  commanded  them. 
But  in  the  disorder  of  that  revolution,  many  freemen 
were  dispossessed  of  their  lands  by  the  lords  to  whom 
they  were  allotted,  and  were  afterwards  permitted  to  hold 
them  in  villenage,  with  the  burden  of  doing  some  villein 
offices,  which  however  were  certain  and  specified.  These 
persons  were,  according  to  Bracton,  sometimes  called  glebce 
adscriptitii,  because,  so  long  as  they  did  the  appointed  ser- 
vices, they  had  the  privilege  not  to  be  removed  from  the  land ; 
and  were  indeed  freemen :  for  though  they  did  villein 
services,  yet  it  was  not  in  their  own  personal  right,  but 
on  account  of  their  tenement,  which  was  held  in  villenage, 
though,  says  Bracton,  a  sort  of  privileged  villenage.2 
"There  was,"  says  the  same  authority,  "another  holding 
in  the  king's  demesne  manors,  which  was  by  the  same 
villein  customs  and  services  as  the  former,  and  yet  was 
not  villenage;  nor  were  the  tenants  servi ;  nor  did  they 
derive  their  title  from  the  Conquest,  as  the  former  did, 
but  by  covenant  with  their  lords ;  so  that  some  of  them 
had  charters,  and  some  not ;  and  these,  if  ejected,  might 
recover  seisin  by  assize,  which  none  of  the  former  could. 
Besides  these,  there  were  also  tenures  by  socage,  and 
knight-service,  in  the  king's  demesnes."  These  latter, 
says  Bracton,  were  ex  novo  feoff amento3  and  post  Conquestum; 
by  which  he  seems  to  intimate  his  opinion  as  to  the  origin 
of  the  two  principal  tenures  —  those  in  socage  and  by 
knight-service.4 

A  villein  might  also  become  free  by  manumission ; 
which  was  a  solemn  and  express  act  of  declaring  him  free. 
There  were  other  acts  of  the  lord  which  were  construed 
to  amount  to  a  declaration  of  a  villein's  liberty,  because 
they  put  him  into  a  condition  incompatible  with  a  state 
of  servitude.  Thus,  if  a  lord  was  to  receive  homage  of 
his  villein,  or  should,  without  any  express  manumission, 
give  land  to  his  villein,  habendum  et  tenendum  libere  to  him 

1  Vide  vol.  i.,  245.  2  Bract.,  7. 

3  But  see  Madox  Excheq.,  vol.  i.,  578,  of  old  feoffment  and  new  feoffment. 
*  Bract.,  7  b. 
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and  his  heirs,  though  no  homage  was  clone,  such  gift  was 
considered  as  an  intimation  that  the  donee  should  become 
a  freeman.  Nevertheless,  if  a  gift  was  made  to  hold  /><  r 
tiberum  servitium,  it  was  otherwise  ;  there  being,  according 
to  Bracton,  a  difference  between  holding  libere  and  per  libe- 
ra m  servUium;  for,  as  a  tenure  in  villenage  would  not  make 
a  freeman  a  villein,  so  a  holding  by  free  service  would  not 
make  a  villein  free,  unless  it  was  preceded  by  homage.1 
Bracton  speaks  of  two  orders  of  villeins  :  namely,  those 
who  held  in  pure  villenarje,  and  those  who  held 
in  villein  socage  (a).  In  the  former,  the  service 
was  uncertain  and  indeterminate;  so  that  the  villein,  accord- 
ing to  his  expression,  did  not  know  in  the  evening  what 
was  to  be  done  in  the  morning,  but  was  to  do  everything 
that  was  commanded  him:  in  the  latter,  the  service  was 
certain ;  and  yet  the  holding  was  not  liherum  tenementum, 
or  freehold.  Neither  of  these  could  alien  their  lands,  as 
freeholders  could ;  and  if  they  did,  it  might  be  recovered 
at  law : 2  but  the  way  in  which  a  villein  sockman  was  to 
make  a  transfer  of  his  estate,  was  this :  he  was  first  to 
make  a  surrender  of  it  to  the  lord,  or,  if  he  was  not  present 
himself,  to  his  steward,3  and  from  his  hands  the  conveyance 
was  to  be  made  to  the  purchaser;  and  this  was  considered 
as  the  gift  of  the  lord,  in  whom,  and  not  in  the  villein 
sockman,  the  freehold  resided.4  Bracton  does  not  say 
whether  those  who  held  in  pure  villenage  had  even  the 
power  of  transferring  their  lands  in  this  limited  way ;  and 
it  should  seem,  they  had  not  yet  obtained  such  privilege. 
"We  are  enabled  to  speak  more  particularly  of  tenures 
than  we  did  in  the  reis;n  of  Henrv  II. ;    they 

Of  free  services.    ,,  ,  ipi  i      ,  . 

had   now  become   more   denned,  were    better 

(a)  This  has  already  been  pointed  out  more  than  once.  Here,  again,  it 
will  be  observed  how  closely  the  Mirror  follows  Bracton,  and  distinguishes 
slaves  from  villeins.  The  Mirror  word  for  word  corresponds  with  Bracton, 
so  that  the  author  must  have  studied  the  great  treatise.  Speaking  of  slaves, 
the  Mirror  says:  "They  know  not  in  the  evening  what  service  they  shall  do 
in  the  morning,  nor  is  there  any  certainty  of  their  service."  But  of  villeins 
he  says,  "they  are  tillers  of  land,"  which  is  the  description  of  socage-service 
as  given  by  Bracton  and  Littleton,  that  is,  ploughing  the  land,  a  service  cer- 
tain and  defined  in  its  nature.  Yet,  being  at  the  will  of  the  lord,  and,  al- 
though certain  in  its  nature,  not  so  as  to  its  extent,  it  was  not  free  socage,  but 
servile  socage,  or,  as  Bracton  calls  it,  villein  socage.  This  was  the  origin  of 
our  copyhold  tenure,  as  socage  was  of  our  freehold  tenure.  Pecuniary  com- 
mutation, by  way  of  price  or  fine,  lay,  probably,  at  the  basis  of  the  conversion 
of  the  tenures. 

1  Bract.,  24  b.  2  Ibid.,  26.  3  Servienti.  *  Bract.,  26. 
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understood,  and  treated  with  much  more  refinement. 
Tenure  depended  on  the  services  reserved  at  the  time  of 
the  feoffment  (a) ;  and  therefore,  to  understand  the  nature 
and  variety  of  tenures,  it  will  he  necessary  to  consider 
more  particularly  the  clause  of  reddendum,  by  which  the 
services  were  reserved  in  deeds  of  feoffment.  When  a 
donation  was  made  by  a  private  person,  it  was  usual  to 
express  in  the  deed,  with  some  precision,  whatsoever  was 
to  be  rendered  to  the  donor  in  compensation  for  the  thing 
given.  Thus  a  gift  was  made  sometimes  pro  homagio  et 
servitio,  for  homage  and  service ;  sometimes  for  service 
only,  without  homage.  If  it  was  intended  to  create  a 
knight's  fee,  the  proper  reservation  would  be  pro  homagio 
et  servitio  ;  but  in  the  creation  of  a  socage-tenure,  it  would 
not  be  so  proper ;  as  fealty  only,  and  not  homage,  was  due 

(a)  It  was  not  necessary  that  there  should  be  any  deed  to  create  a  freehold 
estate  of  inheritance,  and  the  giving  of  such  an  estate  conferred  entire  free- 
dom. Thus  the  Mirror  says,  "  Villeins  become  freemen  if  their  lords  grant 
or  give  unto  them  any  free  estate  of  inheritance  to  descend  unto  their  heirs, 
or  if  the  lord  take  their  homage  for  their  land"  (c.  iii.,  s.  28);  and  it  is 
observed,  "that  by  the  first  conqueror  earls  were  enfeoffed  of  their  earl- 
doms, barons  of  their  baronies,  knights  of  knight's  fees,  Serjeants  of  serjean- 
ties,  villeins  of  villenages,  burgesses  of  boroughs,  whereof  some  received 
their  lands  without  obligation  of  service,"  i.  e.,  a  frankalmoigne,  some  to  hold 
by  homage  and  by  service,  as  for  defence  of  the  realm ;  and  some  by  villein 
customs,  as  to  plough  the  lord's  lands,  to  reap,  cut,  and  carry  his  corn  or  hay 
in  such  manner  of  service  without  giving  of  any  wages,  whereof  many  fines 
were  levied  of  such  services,  which  make  mention  of  them.  And  although 
it  be  that  the  people  have  no  charters,  deeds,  nor  muniments  of  their  lands, 
nevertheless,  if  they  were  ejected,  or  put  out  of  their  possession  wrongfully, 
by  bringing  an  assize  of  novel  disseisin,  they  might  be  restored  to  their  es- 
tates as  before,  because  they  could  aver  that  they  knew  the  certainty  of  their 
services  as  those  whose  ancestors  were  astraces  for  a  long  time ;  and  therefore 
Edward  in  his  time  caused  inquiry  to  be  made  of  all  such  who  held  and  did 
to  him  such  services  as  ploughing  his  land,  etc.  And  afterwards  many  of 
these  villeins  were  forced  by  wrongful  distresses  to  do  their  lord's  service,  to 
bring  them  into  servitude  again,  for  which  their  remedy  was  by  a  writ  of  ne 
injuste  vexes.  Now  it  is  most  remarkable  that  in  this  passage  (evidently 
written  soon  after  the  Conquest)  among  the  tenures  enumerated,  common 
freehold  is  not  mentioned.  Tenure  in  knight-service  is  mentioned,  and  ten- 
ure in  villenage;  and  then  it  is  described  how,  out  of  these  last,  freehold 
tenure  arose,  by  the  lords  giving  the  villeins  free  estates  of  inheritance, 
on  condition  of  plough-service,  which  in  its  nature  was  certain,  and  not 
deemed  base,  though  servile.  It  is  also  pointed  out  that  not  only  did  this 
require  no  deed,  but  not  even  express  a  formal  gift ;  it  was  enough  if  homage 
were  taken  for  the  land,  as  that  implied  freedom.  Then  came  the  socage 
.  freehold  tenure,  as  it  was  called,  of  which  Bracton,  transcribed  by  our  author, 
speaks;  in  his  time  it  having  become  established  as  a  known  freehold  tenure, 
whereas  in  the  time  the  above  passage  in  the  Mirror  is  mentioned,  it  was  just 
arising. 
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for  socage-land :  and  indeed  should  homage  have  really 
been  done,  yet  this  would  not  entitle  the  chief  lord  to 
wardship  and  marriage,  for  ward  and  marriage  did  not  so 
properly  follow  the  homage,  as  the  service,  which  in  fact, 
and  which  alone,  made  a  tenure,  either  military  or  socage. 
Thus  it  often  happened  that  homage  was  not  required  even 
in  military  tenures;  as  where  one  made  a  gift  to  his  eldest 
son  and  heir,  or  a  brother  to  a  younger  brother,  such  gifts 
were  usually  made  without  reserving  homage,  lest  the 
donor  should  be  excluded  from  succeeding  to  the  inheri- 
tance by  the  rule  nemo  potest  esse  dominus  et  hceres.  For  the 
same  reason,  gifts,  when  made  to  a  younger  son,  used  to 
be,  pro  servitio  tantum,  tmendam  de  me  totd  vita  med  sibi  et 
hceredi  bus  suis,  et  post  movtem  meam  de  capitalibus  dominis  pro 
servitio  quod  Mam  terrain  pertinet.  When  the  service  was  re- 
served in  this  way,  the  elder  son  might  be  heir  to  the 
younger,  because  there  was  no  homage  to  constitute  a 
dominium:  if  the  gift  had  been  tenendam  de  capitalibus  domi- 
nis, it  would  have  excluded  him  from  the  wardship  also. 
In  like  manner,  if  a  gift  was  made  by  the  father  to  the 
eldest  son,  whether  it  was  pro  servitio  or  pro  homagio,  if  it 
was  to  hold  of  the  chief  lord  of  the  fee,  and  he  died  in  the 
life  of  the  father,  the  younger  brother  would  succeed,  and 
the  father  be  excluded  from  the  wardship :  if  he  was  a 
minor,  the  ward  and  marriage  would  belong  to  the  chief 
lord,  and  if  of  full  age,  the  relief  likewise.1 

The  reservation  was  sometimes  reddendo  so  much  per 
annum  at  certain  times,  or  faciendo  such  and  such  services 
and  customs,  pro  omni  servitio,  consuetudine  seculari,  exactione, 
et  demandd  ;  by  which  all  secular  demands  that  belonged 
to  the  lord  in  right  of  the  tenement  were  remitted.  It 
must  be  observed  of  services  and  customs,  that  some 
belonged  to  the  lord  of  the  fee,  and  some  to  the  king, 
corresponding  with  the  distinction  before  mentioned 
between  suit  service  and  suit  real.2  Of  the  latter  kind, 
says  Bracton,  were  sectaz  ad  justitiam  faciendam,  as  in  writs 
of  right;  ad  pacem,  to  sit  in  judgment  on  a  thief;  and 
pro  aforciamento  curiae.  To  the  donor  of  the  land  belonged 
such  services  as  were  due  in  recompense  of  the  thing 
given,  as  rents,  whether  in  gold  or  silver,  in  moneys 
numbered ;   as  if  it    ran  reddendo  inde  per  annum  decern 

1  Bract.,  34  b.  2  Vide  ante,  59. 
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aureos,  argenteos ;  or  whether  it  consisted  in  fruits  and 
profits  of  the  ground,  reddendo  inde  'per  annum  decern  coros 
tritici,  four  quarters  of  barley,  four  barrels  of  oil,  or  the 
like.  Sometimes  the  reservation  was  made  optionally  ; 
as,  reddendo  inde  per  annum  so  many  gilt  spurs,  or  six- 
pence, or  a  pound  of  pepper,  or  cumin,  or  wax,  or  a  certain 
number  of  gloves  ;  in  which  cases  it1  was  at  the  option 
of  the -tenant  which  of  them  he  would  pay.  Some  ser- 
vices were  to  be  performed  to  the  lord  of  the  fee,  and  con- 
sisted in  doing  some  act  at  certain  seasons:  unless  such 
services  were  specified,  they  would  not  be  demandable ; 
as  where  it  was  said,  et  faciendo  inde  sectam  ad  curiam 
domini  sui,  et  ho3redum  suorum,  de  quindend  in  quindenam, 
etc.,  or ',  faciendo  inde  so  many  ploughings  or  reapings,  and 
the  like;  all  which  belonged  to  the  lord  of  the  fee,  and 
were  due  out  of  and  in  right  of  his  farms  and  tenements, 
and  therefore  were  not  personal,  but  feudal  or  predial 
services. 

A  person  might  infeoff  another  to  hold  by  serjeanty, 
which  was  of  different  kinds :  some  such  ser- 
vices belonged  to  the  lord  who  infeoffed;  some 
to  the  king.  Thus,  for  instance,  when  a  person  was  to 
hold  by  the  service  of  riding  with  his  lord,2  or  of  hold- 
ing the  lord's  pleas,  or  serving  his  writs  within  a  certain 
district,  or  feeding  his  dogs  or  hounds,  keeping  his  birds, 
finding  him  in  bows  and  arrows,  or  carrying  them,  and 
innumerable  like  services ;  all  these  were  called  serjean- 
ties.  Services  being  divided  into  such  as  were  called 
forinsic  and  such  as  were  denominated  intrinsic,  all  the 
above  mentioned  they  considered  in  a  particular  manner 
as  intrinsic,  because  they  were  of  necessity  to  be  expressed 
in  the  charter;  and  they  were  likewise  reserved  to  the 
lord  of  the  fee,  and  had  not  any  reference  to  the  king's 
army  or  the  defence  of  the  realm:  in  such  tenure  no  ward 
or  marriage  accrued  to  the  lord,  any  more  than  in  socage. 
These  were  usually  called  petit  serjeanty,  to  distinguish 
them  from  such  as  related  to  the  king  only.  A  serjeanty 
of  this  latter  kind  was,3  when  a  person  was  infeoffed  by 

1  Bract.,  35. 

2  Which  tenants,  says  Bracton,  are  usually  called  Rod  Knights. 

3  It  might  be  expected  that  Bracton  should  call  this  latter  magna  ser- 
jeantia,  to  distinguish  it  from  the  other  kind ;  but  he  does  not.  In  another 
part  of  his  book  we  are  told  by  this  author  that  serjeanty  was  divided  into 
magna  and  parva,  with  respect  to  its  value,  and,  as  it  should  seem,  not  with 


CHAP.  V.]        BR  ACTON: — OF  SERJEANTY.  71 

the  service  of  finding  one  or  more  men  to  go  with  the 
king  upon  any  military  expedition  with  some  kind  of 
accoutrement ;  and  from  such  a  serjeanty,  whether  held 
of  the  king  or  a  private  person,  there  were  due  to  the 
chief  lord  the  ward  and  marriage  of  the  heir.1 

It  was  before  said,  that  the  above  services,  which  were 
specified  in  the  deed,  were  called  intrinsic.  This  term  and 
its  opposite  were  not  wholly  confined  to  express  that 
services  were  or  were  not  in  the  charter ;  for  some  other 
services,  though  expressly  named  in  the  charter  of  feoff- 
ment, were  termed  forinsic,  because  they  belonged  to  the 
king,  and  not  to  the  chief  lord.  These  were  performed 
without  the  tenant  appearing  in  person,  for  he  might 
satisfy  the  king,  some  way  or  other,  for  the  service :  they 
were  due  as  accident  or  necessity  made  them  requisite, 
and  were  called  by  various  names.  They  were  not  only 
termed  generally  forinsic,  as  they  belonged  to  the  king, 
but  had  various  other  names  of  a  more  specific  import. 
They  were  sometimes  called  seutagium,  sometimes  servitium 
domini  regis;  the  meaning  of  which  was  this:  they  were 
called  forinsic,  because  the  service  was  done,  foris  abroad, 
that  is,  extra  servitium  due  to  the  chief  lord ;  seutagium, 
because  it  related  ad  scutum,  and  the  military  service ; 
servitium  regis,  because  it  belonged  to  the  king,  and  not  to 
the  lord ;  and  a  feoffment  by  either  of  these  latter  appel- 
lations was  considered  as  the  same  thing:  yet  if  a  charter 
gave  land  faciendo  inde  forinsecum  servitium,  etc.,  the  service, 
or  the  substitute  for  service,  was  to  be  expressed ;  as  b}r 
the  service  of  one  knight's  fee,  or  more ;  by  the  scutage 
of  a  hundred  shillings;  and  the  like.2 

There  were  other  customs  and  dues  which  were  neither 
intrinsic  nor  forinsic,  but  were  rather,  says  Bracton,  con- 
comitants of  services  regal  or  military,  and  of  homage. 
These  were  relief,  marriage,  and  wardship,  which  need 
not  be  expressed  in  the  charter ;  because  if  homage  and 

any  distinction  between  a  service  performed  to  the  king,  and  to  a  common  per- 
son. This  value  appears  not  to  have  been  very  accurately  defined.  He  says 
that,  according  to  some,  it  was  a  great  serjeanty  if  valued  at  100  shillings; 
and  those,  says  he,  might  be  called  petit  serjeanty  that  were  worth  half  a 
mark.  (87  b.)  Whatever  difference  of  opinion  there  was  about  the  names, 
there  seems  to  have  been  none  about  the  consequences  of  the  respective  ser- 
vices, namely,  in  what  cases  ward  and  marriage  were  demanded  by  the  lord, 
and  in  what  not. 
1  Bract.,  25  b.  *  Ibid.,  36  b. 
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regal  service  preceded,  it  followed  that  these  belonged  to 
the  chief  lord,  whether  it  was  a  knight's  service,  or  a  ser- 
jeanty relating  to  the  army.  There  were  other  customs 
and  dues  which,  Bracton  says,  were  not  called  services, 
nor  the  concomitants  of  services  ;  as  reasonable  aid  to 
make  the  eldest  son  a  knight,  or  marrying  his  eldest 
daughter ;  which  aids  were  de  gratia,  and  not  de  jure,1  and 
were  in  consideration  of  the  lord's  necessities;  for  they 
were  only  to  be  demanded  of  his  freemen  in  cases  of 
necessity.  These  aids,  too,  were  considered  as  personal, 
and  not  predial;  for  they  respected  the  person,  and  not 
the  fee,  as  may  be  collected  from  the  terms  of  the  king's 
writ  which  used  to  issue  to  the  sheriff,  commanding  him, 
quod  juste  et  sine  dilatione  habere  faciat  tali  ralionabile  auxilium 
de  militibus  libere  tenentibus  suis  in  ballivd  sua,  etc.  As  these 
aids  were  not  to  be  levied  at  the  pleasure  of  the  lord, 
respect  was  to  be  had,  in  assessing  them,  to  the  circum- 
stances both  of  the  tenant  and  lord,  so  as  the  lord  might 
be  relieved  without  oppressing  the  tenant ;  or,  as  Bracton 
says,  quod  auxilium  accipienti  cederet  ad  commodum  et  danti  ad 
honorem.2 

A  man  might  be  infeofTed  by  divers  kinds  of  services  ; 
as,  by  the  service  of  one  penny,  and  rendering  scutage 
(that  is,  when  demanded  for  particular  occasions,  as  before 
mentioned),  and  by  one  or  more  of  the  serjeanties  above 
noticed.  If  the  render  was  to  be  only  in  money,  without 
any  scutage  or  serjeanty  ;  or  if  two  services  were  required 
optionally,  as  to  give  some  certain  thing  pro  omni  servitio, 
or  a  certain  sum  of  money  ;  such  a  holding  was  called 
socage :  but  though  it  was  only  for  the  payment  of  one 
farthing,  if  scutage  and  real  service  were  added  thereto, 
or  if  any  serjeanty  was  reserved,  it  was  considered  as 
knight-service.3  The  creation  of  all  these  tenures  de- 
pended on  the  pleasure  of  the  feoffor ;  for  whatever  might 
be  the  service  he  was  bound  to  perform  towards  his  feoffor, 
he  might  exact  either  more  or  less,  upon  making  a  feoff- 
ment to  another.  Thus  a  tenant  by  knight's  service 
might  infeoff  another  in  socage,  or  make  a  grant  in 
villenage.  Again,  he  might  require  knight's  service, 
though  he  held  only  in  socage:4  and  in  such  case,  as 
well  as  in  others,  the  tenant  was  protected  against  the 

1  Vide  vol.  i.,  382.        2  Bract.,  36  b.  3  Ibid.,  37  b.  4  Ibid.,  36. 
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chief  lord  by  the  warranty  of  the  mesne,  who  stood  be- 
tween them. 

The  different  kinds  of  tenure  appear,  from  the  above 
inquiry,  to  be  these :  some  were  by  military  service,  since 
called  knight's  service,  others  by  serjeanty  ;  for  which 
homage  was  to  be  done  to  the  chief  lord,  because  of  the 
forinsic  and  regal  service,  and  of  that  which*  related  ad 
scutum,  and  the  military  calls  for  the  defense  of  the  country. 
Another  was  a  holding  in  soccagio  libero,  infre  socage,  where 
the  service  to  the  chief  lord  consisted  in  money  and  noth- 
ing was  due  ad  scutum  et  servitium  regis:  this  was  called 
socage  from  soccus,  a  plough  ;  because  the  tenants  thereof 
were  deputed,  as  it  should  seem,  merely  to  be  cultivators 
of  the  ground.  In  this  tenure  the  ward  and  marriage  be- 
longed to  the  nearest  relations ;  and  though  homage  should 
de  facto  be  done  for  such  land  as  it  sometimes  was,  the  chief 
lord  was  not  on  that  account  entitled  to  the  ward  and  mar- 
riage, as  those  casualties  did  not  always,  though  they  usually 
did,  follow  homage.  There  was  another  kind  of  socage, 
called  villein  socage,  where  homage  was  never  done,  but  only 
the  oath  of  fealty  was  taken  ;  the  lord  being  interested  to 
see  that  his  villein  did  not,  by  any  surprise,  become  his 
homager.1 

We  are  next  to  consider  the  circumstances  of  tenure,  the 
principal  of  which  were  homage,  fealty,  and  relief.  Much 
stress  was  laid  on  homage,  to  which  was  ascribed  greater 

Homage  aud  efficacy  than  to  any  other  part  of  this  system, 
feaity.  ag  ft  wag  ^e  ^e  0f  feucja]  connection  between 
lord  and  tenant.  Homage  is  therefore  defined  by  Bracton 
to  be  that  legal  bond  by  which  a  lord  is  held  and  bound  to 
warrant,  defend,  and  quiet  his  tenant  in  his  seisin  against 
all  mankind,  for  a  service  performed  by  him,  as  expressed 
in  the  deed  of  gift ;  and,  on  the  other  hand,  that  obligation 
by  which  a  tenant  was  equally  bound  to  preserve  his  faith 
towards  his  lord,  and  to  do  his  proper  service;  which  con- 
nection, as  has  been  before  shown,  is  thus  expressed  by 
Glanville :  tantum  debet  dominus  tenenti,  quantum  tenens  dom- 
ino, prazter  solum  reverentiam.2 

Homage  was  to  be  done  at  the  time  of  the  gift  being 
made,  either  before  or  after  seisin :  if  seisin  was  not  de- 
livered, the  homage,  says  Bracton,  had  no  effect.3    Homage 

1  Bract.,  77  b.  2  Ibid.,  78  b.  3  Ibid.,  79. 

VOL.  II.  —  7 


74  HENRY   III.  [CHAP.  V. 

was  to  be  done  several  times  by  the  same  tenant  to  the 
same  lord,  if  for  different  freeholds.  It  was  due  for  all 
lands,  tenements,  and  rents ;  and  for  everything  else 
which  was  held  by  any  of  the  tenures  before-mentioned.1 
Homage  was  not  due  for  a  tenement  that  was  held  only 
for  a  term  (which  included  an  estate  for  term  of  life),  but 
fealty  only.  The  person  who  was  to  do  homage,  says 
Bracton,  was  to  seek  his  lord  wherever  he  could  be  found; 
he  was  to  approach  him  with  reverence,  and  put  both  his 
hands  between  those  of  his  lord :  by  which  was  meant  to 
be  signified  on  the  part  of  the  lord,  protection,  defence, 
and  warranty ;  on  the  part  of  the  tenant,  reverence  and 
subjection  ;  and  he  was  to  pronounce  in  that  posture  these 
words :  Devenio  homo  vester  de  tenemento  quod  de  vobis  teno,  et 
tenere  debeo,  et  fidem  vobis  portabo  de  vita  et  membris  et  terreno 
honore,  contra  omnes  c/entes,  salvd  Jide  debitd  domino  rigi,  et 
hceredibus  suis;  which  agrees  in  substance  with  the  form 
in  Glanville's  time.2  After  this  he  was  to  take  his  oath 
of  fealty,  the  form  of  which  is  not  mentioned  by  Glan- 
ville,  and  is  as  follows :  Hoc  audis,  domine  JV.  quod  fidem 
vobis  portabo  de  vita  et  membris,  corpore  et  catallis,  et  terreno 
honore :  sic  me  Deus  adjuvet,  et  hcec  sancta  Dei  evangelia.  The 
difference  between  homage  and  fealty  was  this ;  that  in 
the  oath  of  fealty,  which  was  the  lesser  obligation,  the 
tenant  engaged  to  bear  his  faith  to  his  lord  ;  in  the  other, 
he  in  addition  thereto  said  Devenio  vester  homo,  that  is,  he 
became  his  homager. 

Homage  was  not  to  be  done  in  private,  but  in  some 
public  place,  where  everybody  had  access ;  as  in  the 
county  or  hundred  court,  or  in  the  court  of  the  lord,  in 
the  presence  of  many  persons,  that  the  lord  might  have 
witnesses  of  the  tenant  being  bound  to  him.  Again,  it 
was  requisite  that  a  diligent  examination  should  be  made 
at  the  time,  whether  the  person  doing  homage  was  en- 
titled to  the  land;  as  whether  he  was  right  heir  to  the 
person  last  seized ;  what  was  the  kind  and  size  of  the 
freehold ;  whether  he  held  it  in  demesne,  or  in  service ; 
or  what  part  thereof  one  or  the  other;3  all  which  was  to 
prevent  either  the  lord  or  the  tenant  being  deceived. 
The  effect  of  homage  was  such,  that  this  caution  seemed 
highly  necessary ;  for  when  a  person  had  done  homage  to 
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one  who  turned  out  not  to  be  his  true  lord,  yet  he  could 
not  recede  from  the  obligation  of  homage,  without  the 
judgment  of  some  court,  so  long  as  he  held  the  land  for 
which  he  did  it. 

There  were  many  ways  in  which  the  homage  was  dis- 
solved ;  as,  if  either  lord  or  tenant  did  anything  to  the 
disherison  of  the  other ;  in  the  former  case,  the  lord  was 
to  lose  his  dominium;  in  the  latter,  the  tenant  was  to  lose 
his  tenement.  Again,  should  the  lord  die  without  heirs, 
the  homage  on  his  part  was  gone,  but  it  revived  in  the 
person  of  the  next  superior  lord,  and  still  continued  in 
the  person  of  the  tenant :  the  same  if  the  lord  committed 
felony.  In  these  cases,  the  superior  lord  could  not  waive 
the  homage  which  was  to  commence  between  him  and 
the  inferior  tenant  ;  for  the  tenant  would  then  be  de- 
prived of  his  warranty.  Besides,  it  might  happen  that 
by  the  feoffment  the  tenant  was  bound  only  to  the  ser- 
vice of  a  penny,  while  the  superior  lord  was  bound  by 
the  feoffment  he  had  made  to  the  mesne  lord,  to  the  war- 
ranty of  a  hundred  librates  of  laud;  and  there  is  no  doubt 
but,  in  such  case,  a  lord  would  gladly  renounce  his  claim 
of  homage,  if  the  law  would  permit  him.  JSTor  would  it 
avail  the  lord  to  say  that  the  tenant  was  not  infeoffed  by 
him,  and  that  he  claimed  nothing  in  the  homage ;  for  as 
there  might  be  several  superior  lords,  so  there  might  be 
several  tenants  one  below  another ;  and  the  chief  lord  of 
all  held  the  lowest  tenant  bound  to  him  by  the  ties  of 
homage,  because  he  was  within  his  fee,  though  per  me- 
dium; and  when  that  medius,  or  mesne  lord,  was  taken 
away  for  any  cause  whatsoever,  the  connection  between 
the  chief  lord  of  all  and  the  inferior  tenant  became  imme- 
diate ;  so  that,  one  way  or  other,  the  inferior  tenant  was 
within  the  homage  of  the  superior  lord.1  To  illustrate 
this  by  an  instance :  if  I  infeoff  A.  and  A.  infeoffs  B.  and 
B.  infeoffs  C. and  so  on;  then  every  tenant,  from  the  first 
to  the  last,  would  be  my  tenants,  and  I  their  lord ;  the 
only  difference  being,  that  the  first  would  be  immediate 
tenant,  the  others  so  per  medium. 

We  have  been  showing  how  the  obligation  of  homage 
might  cease  in  the  person  of  the  lord,  and  remain  in  the 
person  of  the  tenant.     In  like  manner  might  the  homage 
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cease  in  the  person  of  the  tenant  and  continue  in  that  of 
the  lord :  as  where  the  tenant  parted  with  the  whole  in- 
heritance, and  infeoffed  another  to  hold  of  the  chief  lord, 
then  the  tenant  was  absolved  from  the  homage ;  that  is, 
the  homage  was  wholly  extinguished  as  to  him,  whether 
the  lord  consented  or  not,  and  commenced  in  the  person 
of  the  alienee,  who  now  was  bound  to  the  lord  ;  and 
should  the  feoffee  re-infeoff  the  feoffor  to  hold  of  the 
same  chief  lord,  the  homage  of  the  tenant  would  thereby 
be  revived.  The  homage  would  cease  also  when  the  ten- 
ant died  without  heirs,  or  committed  any  felony  ;  in  which 
cases  the  tenement  escheated  to  the  chief  lord.  The  tie  of 
homage  and  fealty  was  likewise  dissolved,  when  the  ten- 
ant disavowed  the  services  by  which  he  held,  or  denied 
that  he  held  of  the  lord  at  all  ;  in  which  case  the  lord  had 
two  remedies  :  he  might  either  waive  the  forfeiture  of  the 
tenement,  and  proceed  for  the  recovery  of  the  services  ;  or 
avail  himself  of  the  tenant's  default,  and  demand  the  tene- 
ment by  a  writ  of  escheat,  or1  by  a  writ  of  right.  Should 
the  tenant  do  any  atrocious  injury  to  his  lord,  or  side  with 
his  enemy,  by  giving  advice  or  assistance  against  his  lord 
(except  it  was  with  the  king,  or  the  superior  lord  of  all, 
to  whom  he  had  done  allegiance),  or  do  anything  to  the 
disherison  of,  or  put  violent  hands  on,  his  lord ;  all  these 
were  breaches  of  faith  which  dissolved  the  homage  on  the 
part  of  the  tenant.  It  must  be  observed,  that  homage  re- 
mained in  force  between  lord  and  tenant  as  long  as  the 
heirs  of  both  parties  continued  (which  tenure  was  there- 
fore, in  after-times,  called  homage  auncestrell) ;  but  upon 
the  failure  of  any  of  them,  the  homage  ceased,  and  could 
be  revived  in  the  persons  of  others  only  by  some  new 
cause.  A  tenant  might  decline  holding  his  tenement, 
and  so  dissolve  the  homage:  he  might,  sa}Ts  Bracton,also 
surrender  the  tenement  and  homage  to  the  lord  propter 
capitales  inimicitias,  and  so  dissolve  the  homage,  that  he 
might  be  at  full  liberty  to  prosecute  an  appeal  against 
him. 

It  seems  that,  in  general,  the  lord  could  not  attorn,  as 
they  called  it,  or  transfer  to  another  the  homage  and  ser- 
vices of  his  tenant  against  his  consent,  particularly  the 
homage ;  for  by  so  doing  he  might  subject  him  to  a  per- 
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son  who  was  his  declared  and  inveterate  enemy.  A 
Blight  enmity,  however,  was  not  an  objection,  where  the 
];i\v  allowed,  as  it  did  in  some  cases,  such  an  attornment 
even  against  the  tenant's  consent.  The  most  usual  way 
of  attorning  the  homage  was,  on  a  fine  in  the  king's 
court,  where  the  homager  was  to  be  summoned  to  show 
cause  why  the  homage  should  not  be  done  to  the  other 
person  ;  and  if  he  could  not  show  sufficient  reason  to  the 
contrary,  it  would  be  attorned  without  his  concurrence.1 
There  were  other  instances,  where  homage  might  be  at- 
torned:  as  when  land  was  given  in  marriage;  when  land 
was  sold  for  redemption  of  the  lord's  person ;  in  both  which 
cases  it  might  be  attorned,  unless  any  particular  reason 
could  be  shown  to  the  contrary.  This  restraint  upon  the 
attornment  of  homage  was  founded  on  other  reasons  be- 
sides those  before-mentioned;  as  homage  was  the  bond  by 
which  the  tenant  claimed  the  warranty  and  excambium  of 
his  lord,  it  was  right  that  the  lord  should  not  have  the 
power  of  transferring  this  obligation  to  another,  who 
might  be  indigent,  and  not  able  to  answer  the  warranty. 
This  restriction  was  wholly  in  favor  of  the  tenant,  for 
whose  benefit,  indeed,  homage  seemed  principally  calcu- 
lated ;  and  if  it  was  just  that  a  lord  should  not  be  at  lib- 
erty to  decline  the  homage  of  the  tenant,  it  was  equally 
so  that  he  should  not  attorn  it  without  his  assent. 

Although  the  law  imposed  this  restraint  as  to  homage, 
yet  service  might  be  attorned  in  all  cases  without  requir- 
ing the  assent  of  the  tenant ;  and  the  person  to  whom  it 
was  attorned  might  distrain  for  it,  without  the  tenant 
being  able  to  make  any  resistance  thereto.2  In  such  cases, 
some  thought,  that  should  the  distress  be  for  the  homage 
and  service  both,  it  ought  to  cease  as  to  the  homage, 
though  it  held  good  as  to  the  service ;  distress  being  inci- 
dent to  service,  and  belonging  of  course  to  the  person 
who  was  entitled  to  the  service.  Yet  a  tenant  was  not  to 
be  oppressed  by  an  attornment  of  service,  any  more  than 
by  an  attornment  of  homage;  it  was  advisable  therefore 
for  the  tenant,  in  order  to  secure  himself  from  any  unrea- 
sonable demands  of  his  new  lord,  to  get  from  him  a  char- 
ter, granting  that  he  would  not  demand  more  services 
than  were  due,  and  charging  himself  with  a  warranty 
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and  cxcambium,  in  the  same  manner  as  the  first  lord  was 
bound. 

If  the  lord  refused  to  receive  the  homage,  the  tenant 
had  several  remedies.  In  the  first  place,  the  service, 
which  the  tenant  was  not  bound  to  do  without  homage, 
was  lost  to  the  lord  ;  and  should  homage  be  forced  upon 
the  lord  by  a  judgment  of  court,  the  arrears  of  service 
were  still  lost.  If  the  homage  was  refused  publicly  by 
the  lord,  the  tenant  might  attorn  himself  to  the  next  su- 
perior lord ;  and  if  he  refused,  to  the  next ;  and  so  on  to 
the  king,  who  was  the  chief  lord  of  all ;  and  if  they  all 
refused,  the  tenant  was  quit  of  all  demands  for  service. 
But  should  any  of  them  accept  it,  the  immediate  lord 
who  had  refused  it  could  never  recover  the  homage  or 
service ;  though  he  would,  on  account  of  his  wilful  re- 
fusal, be  stilt  bound  to  warranty,  notwithstanding  the 
person  to  whom  tenant  did  homage  had  the  service.1 

When  a  mesne  lord  had  accepted  the  homage  and  fealty 
of  his  tenant,  and  received  the  service,  but  had  applied  it 
to  his  own  use  without  acquitting  him  from  the  demands 
of  the  superior,  and  this  was  proved  in  the  presence  of 
good  and  lawful  men :  he  might,  in  future,  without  any 
breach  of  law,  satisfy  the  chief  lord  with  his  own  hands, 
by  doing  his  service  to  him ;  and  yet  the  mesne  lord 
would  not  on  that  account  be  discharged  from  his  war- 
ranty.2 The  remedy  against  the  mesne  lord,  in  such 
cases,  was  by  a  writ  de  medio. 

After  homage  was  performed,  the  next  thing  for  the 
heir  to  do  was  to  pay  the  relief;  so  called,  says 
Kehef'  Bracton,  because  thereby  the  tenement  and  in- 
heritance which  was  in  the  hands  of  the  ancestor,  et  quce 
jacexs  fait  per  ejus  deccssum,  relevatur  in  manus  hceredis. 
The  sums  to  be  given  on  these  occasions  were  settled  by 
Magna  Charta*  except  in  tenure  by  serjeanty,  which  was 
still  left  to  the  discretion  of  the  lord.4  A  relief  was  to  be 
paid  only  in  cases  of  succession,  and  never  upon  a  change 
of  tenant  by  buying  or  selling,  or  any  other  sort  of  pur- 
chase.5 It  was  to  be  paid  to  the  next  immediate  lord,  and 
no  other :  it  was  to  be  paid  only  once,  and  not  upon  the 
change  of  the  lord ;  for  though  homage  might  be  done 
several  times,  relief  was  to  be  paid  only  once;6  so  that 
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the  doubts  expressed  by  Glanville  on  this  head  no  longer 
existed.1  Another  gift  was  to  be  made  to  a  lord  by  the 
heir  when  he  succeeded  his  ancestor,  which  was  called  a 
heriot.  This  was,  however,  in  nothing;  like  a  relief:  for 
it  was  given  by  all  tenants,  as  well  villain  as  free,  and  it 
rather  came  from  the  deceased  than  the  heir:  it  was,  says 
Bracton,  when  a  man  remembered  his  lord  by  the  best 
beast,  or  second  best  beast  he  died  possessed  of,  according; 
to  the  custom  of  different  places,  and  was  rather  de  gratid 
than  dejure;  and,  in  fact,  it  related  not  at  all  to  the  in- 
heritance.2 

The  subject  of  ward  and  marriage  is  treated  by  Glan- 
ville, and  by  Bracton,  principally  in  the  same    0f  wardship 
way,  and  sometimes  in  the  same  words;   we   andmaniase- 
shall  therefore  touch  upon  such  parts  only  as  are  stated 
somewhat  differently,  or  are  discoursed  upon  more  at  large 
by  Bracton. 

The  age  of  female  wards  was  contended  by  some  to  be 
at  fifteen  years  complete,  both  in  military  and  socage  ten- 
ure ;  for,  as  to  the  former,  they  said  that  she  might  have  a 
husband  who  was  able  to  perform  the  military  service ; 3  and 
therefore  she  might,  with  propriety,  be  reckoned  of  age 
before  she  was  twenty-one  years  of  age.  But  this  opinion 
is  combated  by  Bracton,  who  says,  that  the  same  principle 
might  make  her  of  age  at  an  earlier  period ;  and  he  there- 
fore lays  it  down,  that  there  is  no  distinction  between  male 
and  female  wards  in  the  respective  tenures;  and  that  it  was 
only  in  the  latter  that  females,  (as  we  have  before  shown  of 
males,)  were  to  be  considered  as  of  age  at  fifteen  years ;  at 
which  time,  says  Bracton,  a  woman  is  able  to  manage  her 
domestic  concerns ; 4  which  is  a  similar  description  to  that 
given  by  Glanville,5  and  adopted  by  Bracton,  of  the  quali- 
fication of  an  heir  in  burgage-tenure :  and  the  latter  author 
mentions  fifteen  as  the  proper  age  for  the  infancy  of  a  ten- 
ant in  socage  to  cease,  because  he  was  then  able  to  attend 
to  affairs  of  agriculture. 

1  Vide  vol.  i.,  381.  2  Bract.,  86. 

3  Bracton  says,  another  reason  was  given  in  favor  of  this  early  liberation 
from  pupilage :  F&mina  magis  doli  capax  est  quam  masculus,  et  maturiora  sunt 
tola  mulieris  quam  viri. 

4  To  this  Bracton  adds,  that  she  might  habere  colne  et  keye  ;  which  is 
thus  explained  by  Spehnan  :  Colne  Saxonice  est  calculus  ;  Keye,  clavis  ; 
quasi  ed  spectaret  hie  locus,  ut  fazmina  eongruce  aztatis  haberetur,  si  computum  et 
claves  domesticas  vateret  curare.     Spelman,  voce.     Bract.,  8G  b. 

5  Vide  vol.  i.,  367. 
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It  is  laid  down  positively  by  Glanville,  that  if  a  person 
married  his  daughter  and  heiress  without  the  assent  of  his 
lord,  he  should  forfeit  his  inheritance ;  and  that  a  widow 
who  married  without  her  lord's  assent,  should  in  like  man- 
ner forfeit  her  dower.1  These  two  points  are  recognized 
by  Bracton  as  remnants  of  the  old  law,  which  had  gone 
out  of  use.  We  have  before  seen  what  notice  was  taken 
of  this  cruel  piece  of  law  by  Magna  Charta;  and  it  was 
now  laid  down  by  Bracton,  that  in  both  cases  the  lord  was 
only  entitled  to  a  penalty ;  the  measure  of  which,  however, 
he  does  not  mention.2 

When  an  infant  succeeded  to  inheritances  that  were  held 
of  different  lords,  the  custody  of  the  lands  belonged  to  the 
respective  lords  of  whom  they  were  held ;  but  the  custody 
of  the  heir's  person,  and  the  marriage,  which  was  the  great 
source  of  emolument  to  the  lord,  could  belong  to  one  only ; 
and  there  was  some  difficulty  in  ascertaining  who  that  per- 
son should  be.  It  is  laid  down  generally  by  Glanville,  that 
this  should  be  the  chief  lord  of  whom  the  heir  held  his 
first  fee ; 3  and  that  the  king,  by  his  prerogative,  was  entitled 
to  certain  preferences.  The  manner  in  which  both  these 
claims  were  adjusted  is  more  fully  explained  by  Bracton. 

As  an  exception  to  the  prerogative,  which  gave  to  the 
king  the  custody  of  the  heir  and  his  lands  of  whomsoever 
they  were  held  by  knight-service,  it  is  laid  down,  that  if 
any  held  of  the  king  per  fcedi  Jirmam,  or  in  socage,  or  in 
burgage,  or  by  serjeanty,  to  .perform  the  service  of  finding 
him  knives,  or  darts,  or  the  like,  the  king  should  not  have 
custody  either  of  the  heir,  or  of  the  lands  he  held  of  any 
one  else ;  nor  if  he  held  of  the  king  as  of  an  honor  or  es- 
cheat ;  it  being  provided  by  Magna  Charta*  that  the  tenure 
in  such  case  should  remain  the  same  as  it  was  when  in  the 
hands  of  the  former  possessor;  though,  even  in  case  of 
escheats,  if  the  heir  held  under  a  new  grant  from  the  king, 
the  king's  prerogative  to  wardship  would  prevail.  This 
prerogative  of  the  king,  therefore,  prevailed  in  respect 
only  of  a  tenant  who  held  of  him  in  capite  by  military 
tenure,  or  by  serjeanty  to  attend  the  king's  person ;  and 
it  only  extended  to  subject  lands  held  by  military  tenure 
to  the  ward  of  the  crown.5 

In  socage-tenure  the  wardship  belonged  to  the  next  of 

1  Vlrle  vol.  i.,  370.  3  Vide  vol  i.,  369.  5  Bract.,  87  b. 
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kin,  and  not  to  the  lord  ;  and  therefore,  in  general,  if  an 
heir  had  inheritances  held  in  socage  of  different  lords, 
there  could  arise  no  question  about  priority  of  feoffment, 
to  ascertain  the  right  of  wardship, as  in  military  tenures; 
though  it  is  said  by  Bracton,  that  by  special  custom  in 
some  places,  and  amongst  others  in  the  bishopric  of  Win- 
chester, the  lord  had  the  wardship  in  socage-tenure,  and 
in  such  cases,  recourse  must  of  necessity  be  had  to  priority 
to  determine  who  was  chief  lord  ;  yet  this  preference  was 
only  against  lords  whose  tenures  lay  within  the  reach  of 
the  custom,  and  not  against  other  persons.1 

The  first  fee,  in  many  cases,  which  constituted  a  person 
chief  lord,  and  gave  him  the  priority,  was  the  fee  that 
was  first  delivered  to  the  heir.  The  lord  was  not  to  receive 
homage  before  he  had  delivered  the  inheritance  to  the  heir: 
the  wardship  and  marriage  could  not  be  demanded  from 
the  infant  heir,  any  more  than  relief,  or  any  service  could 
from  the  heir  of  full  age,  before  homage ;  the  delivery, 
therefore,  of  the  inheritance  was  the  first  step  towards 
acquiring  a  right  to  the  wardship  and  marriage,  and  the 
receiving  of  homage  completed  the  claim.  It  follows  from 
hence,  that  as  long  as  the  homage  of  the  ancestor  had  con- 
tinuance, no  delivery  was  to  be  made  of  the  inheritance, 
and  that  homage  continued  during  the  ancestor's  life, 
unless  he  had  made  any  transfer  of  the  land  which  broke 
the  homage.  Every  transfer  had  not  that  effect.  Thus, 
if  a  person  holding  by  military  service  and  homage, 
granted  the  land  to  his  son  and  heir  for  life,  to  hold  either 
of  himself  or  of  the  chief  lord,  the  homage  still  continued 
between  the  father  and  the  chief  lord  ;  but  it  would  have 
been  broken,  if  the  father  had  parted  with  the  whole  in- 
heritance. 

The  ceasing  of  the  homage  and  the  delivery  of  the  in- 
heritance will  be  better  understood  by  considering  the 
following  cases.  Suppose  A.  having  an  inheritance,  mar- 
ried B.  having  one  also ;  both  held  of  the  same  .lord. 
They  have  a  son.  A.  dies,  leaving  his  wife  B.  alive:  the 
inheritance  of  A.  might  be  delivered  to  the  heir  by  the 
lord,  who  would,  in  consequence,  be  entitled  to  homage, 
ward,  and  marriage.  But  if  B.  the  wife  had  died,  leaving 
A.  alive,  it  would  be  otherwise ;  because  the  homage  done 
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by  A.  in  the  name  of  his  wife  still  continued  ;  for  it  could 
not  be  dissolved  during  his  life,  as  he  was  entitled  to  hold 
the  land  per  legem  Anglice :  the  heir  of  A.  therefore  con- 
tinued in  the  power  of  the  father,  during  whose  life  he 
owed  no  homage  to  the  lord  ;  as  two  homages  could  not 
be  done  for  the  same  land.  And  so  it  was,  wherever  the 
heir  was  descended  both  from  the  husband  and  wife ;  but 
it  was  otherwise,  where  there  was  a  second  marriage,  and 
he  was  descended  only  from  one.  As  for  instance,  if  the 
wife  only  had  an  inheritance,  and  the  husband  died  first, 
leaving  an  heir,  the  inheritance  could  not  be  delivered 
during  the  life  of  the  wife  ;  and  of  course  the  lord  would 
not  have  wardship  and  marriage :  so  if  she  married  one 
or  more  husbands,  there  was  still  to  be  no  delivery ;  and, 
of  course,  no  ward  or  marriage,  as  long  as  she  or  any  of 
her  husbands  lived:  the  same,  if  the  wife  died,  leaving 
any  husband  alive:  but  as  soon  as  the  surviving  husband 
died,  then  the  inheritance  might  be  delivered  to  the  heir 
of  the  deceased  wife  by  her  first  husband,  and  ward  and 
marriage  would  follow. 

Thus,  as  the  preference  depended  upon  the  delivery  of 
the  inheritance,  and  that  upon  the  death  of  the  person  in 
seisin,  it  might  happen  that  the  death  of  the  husband  and 
wife  might  fall  so  near  as  to  leave  a  difficulty  in  deter- 
mining which  died  first.  In  such  case  they  used  to  recur, 
as  in  Grlanvi Lie's  time,  to  the  first  feoffment,  and  disregard 
the  priority  of  delivery  >  and  so  they  did,  when  the  in- 
heritance on  the  part  of  the  father  and  that  on  the  part 
of  the  mother  were  held  of  different  lords,  and  were  united 
in  the  person  of  one  heir.1 

The  guardian  in  socage  had  the  marriage  of  the  heir 
and  all  other  casualties  and  profits  of  wardship  the  same 
as  the  guardian  in  military  tenure ;  and  what  is  very  re- 
markable, the  right  of  the  guardian  in  socage  was  so 
much  considered,  that  the  law  allowed  the  apparent  next 
of  kin  to  take,  notwithstanding  he  was  a  bastard  and  ille- 
gitimate.2 This  made  a  guardianship  in  socage  as  great 
an  object  as  that  in  military  tenure ;  and  the  struggle  for 
the  marriage  of  the  heir  did  not  lie  only  between  the 
different  lords  of  whom  he  held  in  military  tenure,  but, 
if  he  also  held  any  socage  lands,  there  might  be  a  contest 

1  Bract.,  89  b.  2  Ibid.,  88. 
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between  the  lord  in  military  tenure,  and  the  person  who 
was  entitled  to  be  guardian  in  socage.  When,  therefore, 
land  in  military  tenure  descended  from  the  father,  and 
land  in  socage  from  the  mother,  or  vice  versa,  and  they 
both  centred  in  the  same  heir,  the  marriage  of  the  heir 
was  decided,  says  Bracton,  by  priority,  in  the  manner 
before-mentioned.1  But  if  lands  in  socage  and  in  military 
tenure  descended  from  the  same  ancestor;  then,  notwith- 
standing the  socage  might  be  of  the  prior  feoffment,  yet 
the  privilege  of  military  tenure  prevailed,  and  the  lord 
of  those  lands  would  exclude  the  next  of  kin,  and  have 
the  ward  and  marriage.2 

Thus  was  the  person  of  the  infant  heir  made  a  property 
of,  either  by  his  guardian  in  chivalry  or  in  socage:  the 
disposal  of  the  heir  in  marriage  might  be  sold  to  the  best 
purchaser,  like  the  fruits  and  profits  of  his  lands.  We 
shall  soon  see,3  that  the  legislature  made  some  provision 
against  this  oppression,  in  the  case  of  guardians  in  socage; 
but  the  others  were  rather  secured  in  their  rights  by 
another  provision  of  this  reign,  which  made  void  all  con- 
veyances of  the  inheritance  to  the  heir  in  the  life  of  the 
ancestor;  a  practice  by  which  tenants  in  chivalry  endeav- 
ored to  avoid  the  claim  of  ward  and  marriage.4 

Having  considered  the  terms  and  conditions  on  which 
landed  property  might  be  held,  the  next  object  0f  giftsof 
which  naturally  presents  itself  is,  the  manner 
of  acquiring  a  title  to  property  :  and  this  was  of  three 
kinds ;  by  gift,  by  succession,  and  by  will.  We  shall  con- 
sider these  three  in  their  order,  beginning  with  the  first.5 
A  gift  of  land  might  be  considered  in  various  ways; 
either  as,  what  is  called  by  Bracton,  libera  et pura  donatio, 
or  that  which  was  sub  conditions  ;  and,  in  another  respect, 
such  as  was  absoluta  et  'larc/a,  or  that  which  was  stricta  et 
coarctata  to  certain  particular  heirs,  with  an  exclusion  of 
others.  These  will  be  treated  of  more  minutely  here- 
after, when  we  have  first  inquired  what  persons  were 
capable  of  making  gifts  of  land,  and  what  not. 

The  person  who  was  regularly  and  properly  entitled  to 
make  a  gift  of  his  land,  was  he  who  was  seized 
in  fee  ;  but  yet  some  others  who  had  an  inferior 
interest,  could,  to  a  certain  degree,  make  a  gift ;  as  any 

1  Bract.,  88  b.  3  Stat.  Marlb.  5  Bract.,  10  b. 

2  Ibid.,  91.  *  Vide  post,  Stat.  Marlb. 
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one  wlio  had  a  freehold,  though  only  for  life  ;  and  even 
such  as  had  no  freehold  ;  as  one  who  had  a  term  for  years, 
or  the  wardship  of  land :  and  indeed  those  who  had  no 
lawful  title;  as  one  who  was  in  seisin  by  intrusion  or  by 
disseisin,  might,  says  Bracton,  convey  a  freehold,  though 
it  was  not  a  complete  and  indefeasible  one.  A  gift  made 
by  a  minor,  or  a  madman,  would  be  good,  if  confirmed, 
after  the  one  was  of  age,  and  the  other  had  become  of 
sane  memory.1  Those  who  could  not  make  a  gift,  were 
such  as  had  not  a  general  and  free  disposal  of  their  prop- 
erty :  such  was  the  condition  of  minors,  who  wefe  sub 
tuteld  vel  curd;  yet  these  could  accept  a  gift  with  consent 
of  their  tutor,  as  the  law  allowed  them  to  meliorate  their 
condition,  though  not  to  lessen  it  by  making  a  gift,  even 
with  consent  of  their  tutor :  the  same  of  a  person  deaf  and 
dumb  ;  a  person  taken  prisoner  by  an  enemy,  while  in  the 
enemy's  custody  ;  or  a  leper  removed  from  the  converse 
of  mankind.  Others  were  incapacitated  sub  modo.  Thus 
archbishops,  bishops,  abbots,  and  priors,  could  not  make 
gifts  without  the  assent  of  the  chapter;  nor  the  chapter 
without  the  assent  of  the  king,  or  other  patron,  whoever 
he  might  be ;  the  concurrence  of  all  whose  interest  was 
concerned  being  absolutely  requisite.  Rectors  of  churches, 
as  they  possessed  nothing  but  in  the  name  of  their 
churches,  could  make  no  alienation  thereof  but  by  con- 
sent of  the  bishop  or  patron  ;2  nor  even  make  any  change 
therein  for  the  better.3  Bracton  lays  it  down,  that  a 
bastard  could  not  give  his  land  unless  he  had  heirs  of 
his  body,  or  he  had  made  lawful  assigns  thereof,  conform- 
ably with  the  terms  of  the  donation.  This  restriction  on 
the  alienation  of  a  bastard  seems  to  have  been  imposed  in 
favor  of  the  lord,  who,  as  the  law  now  stood  (though  it  was 
otherwise  in  Glanville's  time),  would,  on  failure  of  heirs, 
succeed  by  escheat.  For  a  similar  reason  no  one  charged 
with  felony  could  alien  his  land  with  etfect,  though  the 
gift  would  hold  till  he  was  convicted,  and  if  he  was  ac- 
quitted would  be  valid.  All  gifts  between  a  husband  and 
wife  were  void  ;4  nor  could  a  husband  give  his  land  to 
another,  to  be  conveyed  by  the  donee  to  his  wife  in  his 
lifetime,  or  after  his  death,  as  that  would  be  a  fraud  upon 
the  letter  of  the  law. 

1  Bract.,  11  b.  3  Bract.,  12. 

2  So  Bracton  reads.    Quere,  if  it  should  not  be  and?     *  Vide  vol.  i.,  c.  3. 
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Thus  far  of  the  persons  who  might  make  a  gift  of  land; 
next  of  those  to  whom  a  gift  may  be  made.  A  * 
gift,  as  has  been  before  said,  might  be  made  to 
a  minor;  and  in  such  a  ease,  a  tutor,  or  curator,  used  to  be 
appointed  to  accept  and  take  eare  of  such  gift ;  but  the  law 
did  not  allow  the  feoffor  to  appoint  such  tutor ; l  for  that, 
says  Bracton,  would  seem  like  a  continuance  of  the  seisin, 
instead  of  making  a  feoffment  of  it.  A  gift  might  be  made 
to  a  Jew,  unless  the  original  charter  had  a  clause  which 
forbid  such  an  alienation  ;  it  being  very  common  in  those 
days  to  add  to  the  clause  of  assignment  exceptis  viris  re- 
ligions, et  Judceis :  it  seems  that  Jews  were  not  by  law  in- 
capacitated from  taking  gifts  of  land,  except  in  these  par- 
ticular cases.2  If  a  gift  was  made  by  a  man  to  his  wife  and 
his  children,  or  her  children  begotten  of  another  husband, 
the  gift,  though  void  as  to  the  wife,  would  hold  as  to 
the  others. 

It  has  before  been  said,  that  a  person  might  give  what 
he  had  in  fee  for  life,  or  for  years ;  to  which  may  be  added, 
that  he  had  this  power,  whether  he  was  seized  to  himself 
solely  or  in  common  with  another.  He  might  also  give 
that  which  he  had  in  expectancy  after  the  death  of  his  an- 
cestor who  held  it  in  fee.  He  might  give  what  he  had 
granted  before  to  another  for  a  term  of  years,  with  a  saving 
to  the  farmer  of  his  term ;  because  these  two  possessions 
could  very  well  consist  with  each  other,  so  as  one  should 
have  the  freehold  and  the  other  the  term. 

It  has  before  been  shown  that  these  gifts  might  be  of 
greater  or  less  extent  and  duration;  they  might  be  in  fee 
for  life,  in  fee-farm  for  term  of  life  or  for  term  of  years. 
Where  a  gift  was  for  life,  whatever  the  circumstances 
might  be,  the  donee  had  immediately  Uberum  tenementum, 
or,  as  it  has  since  been  called,  a  freehold  interest,  so. as  to 
have  an  assize  if  he  was  ejected ;  and  such  a  donee  might, 
as  has  before  been  said,  make  an  imperfect  donation  in  fee 
or  for  life;  so  great  consideration  did  the  law  bestow  on  a 
freehold  of  any  sort.3 

To  ascertain  that  gifts  were  actually  made  by  the  parties 

1  Bract.,  12  b.  It  is  to  be  regretted  that  Bracton  has  not  informed  us  by 
whom  he  was  to  be  appointed. 

These  terms  of  Tutor  and  Curator  are  borrowed  from  the  civil  law,  and 
the  appointment  of  them  to  protect  property  given  to  an  infant  is  adopted 
from  the  same  source.     (Inst.,  lib.  i.,  tit.  xiii.,  et  sequent.) 

2  Bract.,  13.  3  Ibid.,  13  b. 
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whose  names  were  to  the  deed  of  gift,  and  that  they  were 
in  a  capacity  to  manage  their  affairs,  a  writ  was  framed,  re- 
quiring the  sheriff  to  make  inquisition  whether  the  donor 
was  compos  sui;  which  writ  was  either  to  be  executed  before 
the  sheriff  and  guardians  of  the  pleas  of  the  crown,  or  be- 
fore the  justices  at  Westminster.1  There  was  another  writ 
to  inquire  if  it  was  the  donor's  seal,  or  was  really  affixed 
to  the  charter  by  him ;  and  if,  upon  inquiry,  any  one  was 
charged  with  a  fraud  respecting  the  gift,  he  was  summoned 
to  answer  for  it.2  All  gifts  should  be  free,  and  without 
compulsion :  and  therefore,  should  it  be  proved  that  any 
coercion  was  used  with  the  donor,  the  gift  was  revoked; 
but  if  the  donor  dissembled  the  force,  and  did  not  com- 
plain of  it  till  some  length  of  time,  he  would  not  be  per- 
mitted afterwards  to  invalidate  the  gift  by  such  a  suggestion. 
If  it  was  in  time  of  war,  he  was  to  make  a  declaration 
thereof  as  soon  as  peace  was  restored;  if  in  time  of  peace, 
then,  says  Bracton,  as  soon  as  he  had  escaped  from  the 
duress,  he  was  to  raise  a  hue  and  cry  after  the  parties ;  and 
in  either  of  these  cases,  he  would  be  considered  by  the  law 
as  having  done  all  in  his  power.3 

Having  premised  these  observations  concerning  the  ca- 
ot  simple  pacity  of  persons  to  become  donors  and  donees, 
gifts.  t|ie  nexf.  SUDject  is  the  donation  itself.  It  has 
been  said  that  donations  were,  some  of  them,  simple  and 
pure ;  that  is,  where  no  condition  or  modification  was  an- 
nexed. The  following  is  a  pure  and  simple  gift  of  land, 
and,  as  it  was  the  common  form  of  gifts  or  feoffments  at 
this  time,  is  very  well  worthy  of  notice :  Do  tali  tamtam  terram 
in  villa  tali,  pro  homagio  et  servitio  suo,  habendum  ct  tenendam 
eidem  tali  et  hceredibus  suis  de  me,  et  hceredibus  meis  tahtum,  ad 
tales  terminos,pro  omni  servitio,  et  consuetudine  secularly  et  de- 
mands,;  et  ego  et  hceredes  mei  warrantizabimus,  acguietabimus, 
et  defendemus  in  perpetuum  iprcedictum  talem,  et  hceredes  suos, 
versus  omnes  gentes  per  prcedictum  servitium,  etc.  A  gift  like 
this,  tali  et  hceredibus  suis,  was  to  be  understood  in  the  large 
sense  of  the  term  hceres,  and  as  comprehending  all  heirs 
both  near  and  remote.4  Another  way  of  enlarging  this 
clause  was  tali  et  hceredibus  suis,  vel  cui  terram  illam  dare  vel 
assignare  voluerit,  with  a  clause  of  warranty  co-extensive 
with  such  a  donation.     In  such  case,  if  the  donee  assigned 

1  Bract.,  14  b.  2  Ibid.,  15.  3  Ibid.,  16  b.  *  Ibid.,  17. 
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and  died  without  heirs,  the  donor  was  bound  to  warrant 
the  assignee,  which  could  not  be  without  such  an  express 
engagement  in  the  deed  of  gift,  so  that  the  express  men- 
tion of  assignees  seemed  necessary  to  give  a  complete 
power  of  alienation. 

As  a  gift  might  be  made  largely,  so  it  might,  as  before 
stated,  be  coarctata,  and  confined  to  particular  heirs,  as  te- 
iiendam  sibi,  et  h&redibus  suis  quos  de  carne  sta  et  uxore 
sibi  desponsata  procreatos  habuerit  ;  or,  tali  et  uxori  suce, 
or  cum  tali  Jilid  med,  etc.,  tenendum  sibi  et  hceredibus  suis  de 
carne  talis  uxoris,  flice  exeuntibus,  etc.  In  these  cases  the  in- 
heritance descended  to  the  particular  heirs  there  specified, 
to  the  exclusion  of  all  others.  If  a  person  so  infeoffed 
should  infeoff  any  other,  the  heirs  would  be  bound  to  war- 
ranty ;  for  though  some  had  endeavored  to  maintain  that 
they  took  together  with  their  ancestor,  yet  Bracton  denies 
it,  and  says,  they  only  took  by  descent.  And  should 
the  person  so  infeoffed  have  no  such  heirs,  or  they  should 
fail,  the  land  would  revert  to  the  donor  by  a  tacit  condi- 
tion, without  any  mention  thereof  in  the  gift 

The  construction  of  law  upon  the  estate  and  interest  of 
such  donees  was,  that,  in  the  first  of  the  above  cases,  should 
there  be  no  heir,  the  land  given  would  be  a  freehold  in  the 
donee,  but  not  a  fee  ;  in  the  second,  it  would  be  a  freehold 
till  heirs  were  born,  and  then  it  would  become  a  fee;  and 
when  they  failed,  it  would  again  become  only  a  freehold. 
Thus,  we  see,  it  was  at  the  pleasure  of  the  donor,  at  the 
creation  of  the  gift,  to  modify  it  as  he  pleased,  however 
contrary  to  the  general  disposition  the  law  would  make 
thereof;  in  which  instances  the  maxin,  that  conventio  vincit 
legem,  was  the  principle  which  governed ;  and  this  was  not 
only  in  prescribing  what  heirs  should  inherit,  but  also  in 
the  service  to  be  performed,  which,  as  has  been  seen  before, 
was  in  the  breast  of  the  feoffor  to  order  as  he  liked,  so  as 
he  warranted  his  tenant  against  the  chief  lords.1 

We  have  hitherto  spoken  of  the  heirs  that  were  pointed 
out  by  the  will  of  the  donor  to  succeed  to  the   0f  conditional 
inheritance.     We  shall  next  take  notice  of  the        giftfl- 
conditions  and  modifications  under  which  the  inheritance 
was  to  be  enjoyed;  and  these  imported  sometimes  a  burden, 
sometimes  a  benefit,  to  the  donee,  and  were  of  different 

1  Bract.,  17  b. 
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kinds.  Thus  a  gift  might  be  tenendum,  sibi  et  hceredibus  suis, 
si  hceredes  habuerit  de  corpore  suo  procreates;  where,  if  the 
donee  had  heirs  of  his  body,  though  they  afterwards  failed, 
yet  he  had  satisfied  the  condition,  and  all  his  heirs,  without 
distinction,  became  entitled  to  inherit;  but  if  no  such  heir 
had  been  born,  the  land  given  would  have  been  only  a  free- 
hold, and  would  return  to  the  donor,  to  the  exclusion  of  the 
heirs  general,  because  the  condition  had  not  been  fulfilled. 
If  a  gift  was  viro  et  uxori,  et  hceredibus  uxoris ;  or,  vira  et 
uxori,  et  hceredibus  viri ;  or,  viro  et  uxori  et  hceredibus  commu- 
nibus,  si  tales  extiterint,  vel  si  non  extiterint,  tunc  ejus  hceredibus 
qui  alium  supervixerit ;  these  were  all  sub  mod.o.  Others  were 
sub  moclo,  and  also  adjectd  cond.itione  ;  as,  Do  tali  tantam  ter- 
rain, ut  det  mihi  tan  turn  ;  or,  ut  mihi  inveniat  necessaria.  These 
gifts,  though  not  wholly  gratuitous,  yet,  Bracton  says,  were 
simplex  et  pura  ;  and  if  livery  was  given  thereon,  they  could 
not  be  revoked,  though  the  condition  was  not  performed, 
unless  there  had  been  an  express  covenant  entitling  the 
donor  to  enter  for  breach  of  the  condition.1 

The  limitation  of  estates  went  much  further  than  what 
has  yet  been  stated.  A  person  would  make  a  gift  to  his 
eldest  son  A.  tenendum  sibi  et  hceredibus  suis  de  corpore.  suo 
procreatis;  and  if  he  had  no  such  heirs,  or  they  should 
fail,  then  to  his  second  son  B.  to  whom  he  directed  it  to 
revert,  to  have  and  to  hold  to  him  in  the  same  manner; 
and  upon  like  failure  to  C,  his  third  son,  in  the  like  way, 
and  so  on ;  and  if  the  said  A.  B.  and  C.  all  died  without 
such  heirs,  the  land  .to  revert  to  the  donor  and  his  heirs ; 
which  last  was  unnecessary,  as  the  law  would,  of  course, 
give  the  reverter  to  him.  Other  gifts  were  as  large  as  the 
former  was  confined  :  as  tenendum  tibi  et  hceredibus  tuis,  vel 
cui  dare,  vel  assignare  in  vita,  vel  in  morte  legare  volucris.  A 
regard  to  the  will  of  the  donor  induced  them  to  support 
such  gifts ;  for  Bracton  lays  it  down,  that  if  the  legatee 
got  the  seisin,  and  an  assize  was  brought  against  him  by 
the  heir,  he  might  plead  the  form  of  the  gift,  and  it  would 
be  a  bar,2  so  that  the  restraint  upon  gifts  of  land  by  will, 
which  seemed  one  of  the  strictest  points  in  the  law  of 
landed  property,  might  be  dispensed  with  by  the  special 
form  of  the  original  gift. 

Innumerable  were  the  conditions  upon  which  gifts  might 

1  Bract.,  18  a,  b.  2  Ibid.,  18  b. 
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be  made.  Some  of  these  were  conditions  precedent,  and 
some  subsequent,  to  the  vesting  of  the  estate  given ;  some 
of  them  were  supported  by  law,  and  some  not :  and  vari- 
ous were  the  reasons  given  why  they  should  not  be  sup- 
ported. A  few  instances  of  this  kind  will  serve ;  as,  Do 
till  talem  terrain,  si  T'dius  voluerit;  si  navis  venerit  ex  Asia  ; 
si  T'dius  veneril  ex  Jerusalem ;  si  mihi  decern  aureos  dederis ; 
si  caelum  digito  trtigeris,  and  the  like;1  some  of  which  were 
accompanied  with  an  express  condition  of  reverter  on  fail- 
ure in  performing  the  terms  on  which  the  gift  was  made, 
and  some  not. 

The  course  of  descent  was  entirely  under  the  control  of 
the  donor  in  making  the  gift.  A  gift  was  sometimes  made 
to  a  person  for  a  term  of  years,  and  after  that  term  to  re- 
vert to  the  donor,  with  an  agreement  that  if  the  donor  died 
within  the  term,  the  land  should  remain  to  the  donee  for 
life,  or  in  fee,  as  it  might  happen.  Thus  a  freehold  and  fee 
might  be  raised  by  a  condition,  and  in  the  same  manner 
might  be  changed  into  a  term  ;  for  when  a  gift  was  made 
for  life,  it  might  be  added  as  a  condition,  that,  should  the 
tenant  die  within  a  certain  time,2  his  heirs,  tenants,  assigns, 
or  executors  should  retain  the  land  for  a  certain  term 
after  his  death.  When  land  was  given  to  a  creditor  in 
vadium,  it  was  sometimes  agreed,  that  if  the  money  was 
not  paid  at  an  appointed  day,  he  should  hold  it  to  him  and 
his  heirs.  Gifts  were  often  made  for  a  term  of  years,  yet 
so  as  to  be  restored  to  the  donor  if  he  ever  returned  into 
the  kingdom ;  but  if  he  died  in  his  voyage,  or  did  not  re- 
turn, to  remain  to  the  termor  in  fee;  upon  the  perform- 
ance of  which  condition  the  term  ceased,  and  the  fee  com- 
menced.3 

In  all  gifts  in  maritagium,  or  to  a  bastard,  there  was  an 
express  or  tacit  condition  of  reverter.  If  land  was  given 
to  a  bastard  in  marriage  with  a  woman,  it  was  always 
either  to  them  et  ha:redibus  eorum  comrnunibus,  or,  hcetedibus 
ipsius  uxoris  tantum.  In  the  former  case,  there  was,  by  a 
tacit  condition  in  the  gift,  a  reverter  to  the  donor,  upon 
failure  of  common  heirs;  in  the  latter,  if  she  had  heirs  by 
the  bastard,  the  land  went  to  them.;  if  she  had  none,  it 
descended  to  other  heirs  of  the  wife,  whether  born  of 
another  husband  or  collateral.     Suppose  land  was  given 

1  Bract,  19.  2  Ibid.,  19  b.  3  Ibid.,  20. 
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to  a  bastard  solely,  without  his  wife,  ei  ct  hceredibus  mis,  or, 
ei  et  assignatis  suis  ;  in  the  former  case,  upon  failure  of 
heirs,  whether  homage  had  been  done  or  not,  the  land,  con- 
trary to  the  usage  in  Glanville's  time,1  escheated  for  want 
of  heirs;  in  the  latter,  if  he  had  made  an  alienation,  it  was 
good,  though  there  was  a  failure  of  heirs.2  If  a  bastard  had 
a  brother,  that  brother  could  not  take  from  him  by  descent. 

Land  was  sometimes  given  before  the  espousals  by  some 
relation  of  the  wife  to  the  husband  with  his  wife,  or  to  both 
of  them ;  as,  tali  viro  ct  uxori  sua:,  et  eorum  hceredibus,  or 
alicui  midieri  ad  se  mariiandum,  or  simply  without  any  men- 
tion of  marriage ;  but  if  there  was  mention  of  marriage, 
then  the  land  so  given  was  called  maritagium.  A  mari- 
tagium used  to  be  given  either  before,  or  at  the  time 
of,  or  after,  the  matrimonial  contract.  Maritagium  was, 
as  has  been  said  before,3  of  two  kinds,  it  was  free,  or 
not  free ;  the  particulars  of  which  distinction  were  now 
more  minutely  set  forth  than  in  the  time  of  Glanville. 
Liberum  maritagium  was,  where  the  donor  was  willing  that 
the  land  should  be  quit  and  free  from  all  secular  service4 
belonging  to  the  lord  of  the  fee,  so  as  to  perform  no  ser- 
vice down  to  the  third  heir  inclusive,  and  the  fourth  de- 
gree. The  degrees  were  computed  in  this  way :  the  donee 
made  the  first,  his  heir  the  second,  his  heir  the  third,  and 
the  heir  of  the  second  heir  the  fourth.  The  heirs  were 
computed  thus :  the  son  or  daughter  of  the  donee  was  the 
first,  the  son  or  daughter  of  them  the  second,  and  their 
son  or  daughter  the  third,  which  third  heir  was  to  do 
homage  and  perform  the  service.  As  there  was  a  reverter 
to  the  donor,  on  failure  of  heirs,  there  was  to  be  no  homage 
in  these  gifts;  but  should  those  in  the  right  line  fail,  the 
land  would  go  to  the  remoter  heirs,  if  the  form  of  the  gift 
allowed  it.5 

These  gifts  were  made  in  different  ways.  If  land  was 
given  tali  flice  meai  ad  se  maritdndum,  without  mention  of 
heirs,  this  conveyed  only  a  freehold  and  not  a  fee;  and 
therefore,  after  the  death  of  the  wife,  it  reverted  to  the 
donor ;  nor  had  the  husband  any  claim  upon  it  per  legem 
Anglice.6  If  it  was  ad  se  maritandum,  et  tenendam  sibi  ct 
hceredibus  suis,  generally  ;  then,  though  she  had  no  heirs 
of  her  body,  the  remoter  would  be  called  in,  and  the 

1  Vide  vol.  i.,  374.  3  Vide  vol.  i.,  375.  5Ibid.,  21  b. 

2Br;ict.,  20  b.      Vide  ante.  *  Bract.,  21.  6  Ibid.,  22  b. 
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husband  would  possess  it  per  legem  Anglice.  If  it  was 
confined  to  particular  heirs,  it  reverted  on  failure  of  such 
heirs.  Thus,  if  it  was  to  the  common  heirs  of  the  hus- 
band and  wife,  and  they  had  a  daughter,  and  the  husband 
died,  and  the  widow  married  again  and  had  a  son,  the 
daughter  would  be  .preferred  to  the  son;  though  it  would 
be  otherwise  had  the  gift  been  to  the  wife  only,  and  the 
heirs  of  her  body.1 

The  right  of  a  husband  to  retain  the  land  of  his  de- 
ceased wife  per  legem  Angliee,  is  defined  by  Estates  by 
Glanville  and  Bracton  in  the  same  manner,  couitesy- 
except  that  the  former2  states  it  as  if  confined  to  estates 
given  with  the  woman  in  marilagium ;  if  so,  this  claim 
had  now  extended  itself,  for  Bracton  says,  the  husband 
should  have  the  land  if  he  married  a  woman  habentem 
hcereditatem,  vel  maritagiam,  vel  aliquam  terrain  ex  causd 
donalionis,  having  any  inheritance,  whether  a  maritagium  or 
other  gift  of  land.3  He  agrees  likewise  with  Glanville, 
that  the  second  husband  was  equally  entitled  with  the 
first.  It  seems,  one  Stephanas  de  Segrave,  whose  name  we 
find  among  the  justices  itinerant  in  this  reign,  had  writ- 
ten a  treatise,  in  which  he  had  combated  this  opinion,  as 
founded  on  a  misconception  of  the  meaning  and  design 
of  this  sort  of  estate,  lie  thought  there  was  an  injustice 
in  giving  an  estate  per  legem  Anglice  to  the  second  husband, 
more  especially  when  there  were  children  alive  of  the 
first  marriage. 

The  crying  of  the  child,  which  was  a  necessary  circum- 
stance towards  establishing  a  title  to  this  estate,  was  to 
be  proved  per  sectam  sujficicntem,  consisting  of  persons  who 
heard  with  their  own  ears  the  cry,  and  not  by  those  who 
had  it  by  hearsay.  The  cry  was  only  an  evidence  of  the 
child  being  born  alive  ;  but  this  evidence  was  more  re- 
garded than  any  testimony  of  midwives  or  nurses,  who 
might  be  induced,  by  various  motives,  to  give  false  testi- 
mony;  and  no  proof  of  the  child  being  born  alive,  and 
christened  as  such,  would  be  received  in  lieu  thereof.  Ho 
rigid  were  the  lawyers  of  those  days  in  exacting  this  only 
proof  of  life,  that  where  the  child  was  born  deaf  and 
dumb,  they  pronounced  tamen  clamorem  emittere  debet,  sive 
masculus  sive  f amino, ;  which  expectation  had  been  thrown 

1  Bract.,  22  b.  2  Vide  vol.  i.,  358.  s  Bract.,  437  b. 
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by  the  lawyers  of  those  days  into  a  singular  monkish 
verse.1  If  the  child  was  a  monster,  and  instead  of  a 
clamor  uttered  a  rugitus,  as  Bracton  expresses  it,  it  would 
not  satisfy  the  requisite  of  the  law,  much  less  would  a 
birth  that  was  supposititious.2 

The  tenant  per  legem  Avglice  was  to  have  all  incidents 
that  happened,  whether  in  services,  wards,  reliefs,  or  the 
like,  during  his  life ;  but  if  any  land,  or  inheritance,  fell 
in  after  the  death  of  the  wife,  such  accession  went  to  the 
heir,  if  of  age  ;  if  not,  to  the  chief  lord  who  had  custody 
of  him;  as  likewise  did  the  wards  and  the  like ;  it  being 
a  rule,  that  the  husband  should  retain  nothing  that  did 
not  accrue  in  the  lifetime  of  the  wife. 

Among  other  impediments  to  the  husband  claiming 
this  estate,  Bracton  reckons  that  of  having  machinatas  in 
mortem  uxoris  ;  and  this,  he  says,  would  be  a  good  plea  to 
bar  him  of  his  right.  If  no  heir  was  born  of  the  marriage, 
and  the  husband  held  possession  by  force,  after  the  death 
of  the  wife,  the  next  heir  might  have  the  following  writ, 
which  is  recorded  to  have  been  framed  for  one  Ranulphus 
de  Dadescomb  by  W.  de  Ralegh,  a  name  often  found  among 
the  justices  of  this  period.  Rex  vicecomiti  salutem.  Osien- 
dit  nobis  A.  quod  cum  B.  et  C.  uxor  egus  tenuissent  tantam  ter- 
rain, etc.,  ut  jus,  et  hcereditatem  ipsius  C.  quce  nuper  obiit  sine 
hcerede  de  corpore  suo  procreato  (lit  dicitur),  uncle  terra  ilia 
descendere  debuit  ad  prcedictum  A.  sicut  ad  propinquiorem 
hceredem  ipsius  C.  quia  prcedicta  C.  sine  hcerede  de  corpore  suo 
procreato  decessit;  idem  B.  post  mortem  prcedicta;  C.  uxoris 
suce  contra  legem  et  consuetudinem  regni  nostri  cum  vi  sud  se 
tenet  in  cddem,  ita  quod  prcedictus  A.  in  prcedictam  terram,  ut 
in  jus  et  hcereditatem  suam,  ingressum  habere  non  iMest.  Et 
ideo  tibi  prcecipimus,  quod  si  prcedictus  A.  fecerit  te,  etc.,  tunc 
summoneas,  etc.,  prcedictum  B.  quod  sit  coram  justitiariis,  etc., 
ostensurus  quare  deforceat  eidem  A.  prcedictam  terrain,  et  habeas 
ibi,  etc.*  which  seems  to  be  the  most  simple  form  of  a  writ 
of  entry;  a  species  of  writs  which  had  lately  grown  into 
vogue,  and  of  which  more  wiH  be  said  in  the  proper 
place. 

Having  said  thus  much  of  estates  which  reverted  to 
the  donor  upon  a  condition  expressed  or  implied,  it  may 

1  The  verse  is  as  follows : 

Nam  dicunt  e  vel  a  quotquot  nascuntur  ab  Eva. 
3  Bract.,  438.  3  Ibid.,  438  b. 
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be  requisite  to  consider  tlie  effect  and  consequence  of 
such  a  reverter  or  reversion.  The  reversioner, 
says  Bracton,  was  considered  neither  pro  hcerede 
nor  loco  hcBredis;  nor  was  he  bound  to  warrant  anything 
done  by  the  donee,  except  the  appointment  of  dower;  and 
this  only  where  the  donation  was  pure,  without  any  con- 
dition or  modification  whatever.  Land  reverted  not  only 
for  a  failure  of  heirs  or  assigns;  but  in  case  of  felony 
committed  by  the  tenant,  which  threw  a  perpetual  im- 
pediment in  the  way  of  descent;  in  which  instance,  it 
might  happen  that  the  donor  had  made  a  reservation  of 
the  services  to  himself,  which  made  him  lord,  and  then 
he  took  it  as  an  escheat.  In  such  case,  he  was  deemed  in 
loco  hceredis,  and  was  accordingly  bound  to  warrant  what- 
ever was  completed  by  the  donee  before  the  felony;  as 
any  gift  or  demise  for  a  term,  provided  the  act  was  com- 
plete ;  for  if  it  was  not,  as,  from  the  nature  of  the  thing, 
was  the  case  in  dower,  it  would  not  avail  after  a  con- 
viction for  felony  :  nor  was  the  donor,  though  he  came  in 
loco  hceredis,  bound  to  warrant  it.1 

"We  have  hitherto  been  speaking  of  estates  given  to  a 
man  and  his  heirs;  but  land  was  sometimes  Gifts a,^emi. 
given  ad  terminum  or  ad  tcmpus,  for  a  term  ;  as  num- 
for  a2  term  of  life,  or  years  ;  that  is,  the  life  of  the  grantor, 
or  grantee:  or  for  a  time  ;  as  where  a  gift  was  "  till  pro- 
vision was  made  for  the  donee."  In  gifts  of  this  kind  it 
was  important  whether  there  was  only  mention  that  the' 
donor  should  make  provision,  without  saying  anything 
of  his  heirs,  or  both  the  donor  and  his  heirs  were  included  ; 
and  whether  it  was  to  be  for  the  donee  only,  or  the  donee 
and  his  heirs.  If  the  donor's  heirs  were  not  included, 
and  no  provision  was  made  in  the  life  of  the  donor  or 
donee,  the  land  remained  in  fee  to  the  donee ;  but  if  pro- 
vision was  made  in  their  lives,  the  land  reverted  to  the 
donor  by  the  form  of  the  gift.  If  the  heirs  of  the  donor 
only  were  included,  and  not  those  of  the  donee,  and  neither 
the  donor  nor  his  heirs  provided  for  the  donee  in  his  life, 
the  land  remained  to  the  donee  and  his  heirs  in  fee,  al- 
though the  heir  of  the  donor  or  the  donor  himself  was 
ready  to  provide  for  the  heirs  of  the  donee,  after  the  do- 

1  Bract.,  13. 
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nee's  death.  But  if,  on  the  other  hand,  the  heirs  of  the 
donee  and  those  of  the  donor  were  mentioned,  and  the 
donor  provided  for  the  donee,  or  his  heirs,  the  land  re- 
verted to  the  donor ;  and  should  the  donor  have  made  no 
provision  in  his  lifetime,  it  was  not  sufficient  that  his 
heirs  were  ready  to  do  it,  because  the  form  of  the  gift  re- 
quired it  to  be  otherwise.  If  there  was  no  mention  of 
heirs  at  all,  then  should  the  donor  make  no  provision  for 
the  donee  during  their  joint  lives,  the  law  was,  that  the 
land  should  remain  in  fee  to  the  donee.  If  land  was  given 
for  the  life  of  the  donee,  and  not  of  the  donor,  nor  in  fee, 
then  it  was  considered  as  a  freehold  in  the  donee :  if  the 
reverse,  then  the  law  considered  it  as  the  freehold  of  the 
donor,  and  not  of  the  donee,  because  it  might,  if  the  donor 
died  first,  be  revoked  in  the  life  of  the  donee,  and  revert 
to  the  heirs  of  the  donor.  Again,  if  a  gift  was  made  for 
the  life  of  the  donor  to  the  donee  and  his  heirs,  then, 
should  the  donee  die  first,  his  heirs  would  hold  it  for  the 
life  of  the  donor,  and  they  could  recover  in  an  assize  of 
mortauncestor,  stating  that  their  ancestor  died  seized  as 
of  fee :  *  and  if  the  donor  died  first,  then,  for  the  reason 
above  given,  it  became  the  freehold  of  the  donor  and  not 
of  the  donee.  If  there  was  no  mention  of  heirs  of  the 
donee,  yet  the  land  needed  not  immediately,  in  such  case, 
revert  of  course  to  the  donor ;  for  the  donee  might,  if  he 
pleased,  make  a  testament  of  it,  as  of  any  chattel ;  and 
such  a  will,  according  to  Bracton,  was  good  in  law. 

If  a  gift  was  made  by  a  man  for  him  and  his  heirs  with- 
out naming  the  heirs  of  the  donee,  and  without  saying  ex- 
pressly it  should  be  for  life,  yet  the  land  became  the  free- 
hold of  the  donee  as  long  as  he  lived.  But  should  a  gift 
be  made  ad  terminvm  aiworum,  for  a  term  of  years,  how- 
ever long,  even  though  it  exceeded  the  usual  length  of 
man's  life,  yet  the  donee  did  not  by  such  a  gift  obtain  a 
freehold ;  because  a  term  of  years  was  a  certain  and  de- 
terminate period,  and  the  term  of  life  uncertain  ;  the  un- 
certainty of  the  determination  of  the  estate  being  what 
Bracton  seems  to  consider  as  absolutely  necessary  to  con- 
stitute a  freehold  interest.  A  term  of  years  was  treated 
as  an  interest  that  did  not  at  all  impede  any  further  dis- 
position of  the  land  so  held ;  for  the  person  who  let  it, 

1  Bract.,  26  b. 
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might  within  the  term  make  a  gift  of  the  land  to  another, 
or  to  the  same  person  in  fee.  If  it  was  to  the  farmer,  one 
sort  of  possession  would  thus  be  changed  into  another  ;  if 
to  another,  the  possession  of  the  farmer  would  still  remain 
unimpaired ;  for  a  term  and  a  feotfment  of  the  same  land 
might  consist  very  well  together.  In  such  case,  there 
would  be  different  and  distinct  rights.  To  the  feoffee 
would  belong  the  property  of  the  fee  and  the  freehold ; 
the  farmer  could  claim  nothing  but  the  usufruct  —  that 
is,  to  enjoy  the  use  and  produce  freely  during  his  term, 
without  any  obstruction  from  the  feoffee. 

Land,  says  Bracton,  might  be  given  at  the  will  of  the 
giver,  and  so  on  as  long  as  he  pleased,  de  termino  in  termi- 
num,  and  de  anno  in  annum;  under  which  lease  the  per- 
son taking  had  no  freehold  ;  the  owner  of  the  proprietas 
could  at  any  time  reclaim  it,  as  being  nothing  in  law  but 
a  precarious  possession  (a).1 

Another  sort  of  gifts  was  to  cathedral,  conventual,  and 
parochial  churches, "and  religious  men.  These  were  said 
to  be  in  liberam  eleemosynam.  They  were  sometimes  in  li- 
beram  et  perpetuam  eleemosynam;  in  which  cases,  the  donee 
was  not  excused  from  the  burden  of  service :  but  if  the 
gift  was  what  they  termed  in  liberam  puram,  et  perpetuam 
eleemosynam,  then  he  was ;  and  the  donor  and  his  heirs 
were  bound  to  warrant  the  donee  against  all  claims  of 
the  chief  lord.2 

The  next  subject  is  the  consideration  the  law  had  of  the 
several  before-mentioned  gifts ;  all  which  were 

.         c1  '  ,  .  .Livery. 

imperfect,  till  possession  or  seisin  was  given 

to  the  donee.     The  degrees  of  possession  made  a  subject  of 

very  minute  distinction  and  refinement  at  this  time,  and 

(a)  This  is  mere  verbal  quibbling  on  the  part  of  Bracton,  evidently  with  a 
view  to  the  controversies  of  the  age  as  to  the  control  of  the  crown  over 
bishoprics.  No  such  distinction  is  drawn  in  Glanville,  who  states  broadly 
that  the  bishops  held  their  baronies  in  frankalmoigne  (lib.  vii.,  c.  1).  So 
the  Mirror  says  that  when  lands  were  originally  allotted,  some  received  their 
lands  without  any  obligation  of  service,  as  frankalmoigne  (c.  2,  s.  28).  So 
Littleton,  writing  temp.  Henry  VI.,  says  that  where  a  man  gave  lands  to  an 
abbot,  etc.,  to  hold  to  them  and  their  successors  (whether  he  said  in  pure 
and  perpetual  alms,  or  in  "free  alms,"  or  in  frankalmoigne),  the  land  would 
be  held  in  frankalmoigne,  evidently  meaning  that  the  essence  of  it  was  a  gift 
to  the  ecclesiastical  person  and  his  successors,  which  is  common  sense.  It 
is  not  likely  that  men  would  ever  draw  such  senseless  distinctions  as  Bracton 
here  affects  to  draw.  Littleton  says  distinctly  that  tenants  in  frankalmoigne 
owe  no  service  to  their  lords.     And  that  was  the  law  laid  down  by  Glanville. 

1  Bract.,  27  b.  2  Ibid.,  27  b. 
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is  discoursed  on  by  Bracton *  at  length.  It  is  sufficient  to 
say,  that  the  completest  possession  which  could  be  had, 
was,  when  the  jus,  and  seisina,  the  title  to  the  land,  and 
the  seisin  of  it,  went  together ;  for  the  donee  had  then 
juris  et  seisince  conjunctio;  the  highest  of  all  titles.2  But 
this  could  not  be  obtained  without  a  formal  traditio,  or 
livery ;  for  land  was  not  transferred  by  homage,  nor  by 
executing  charters  or  instruments,  however  publicly  they 
might  be  transacted,  but  by  the  donor  giving  full  and 
complete  seisin  thereof  to  the  donee,  either  in  person  or 
by  attorney.  This  was  by  publicly  reading  the  charter 
(and  if  livery  was  made  by  attorney,  by  reading  the  letters 
of  attorney)  in  presence  of  the  neighbors,  who  were  called 
together  for  that  particular  purpose ;  upon  which  the  donor 
retired  from  the  possession,  both  corpore  et  amino,  without 
any  intention  of  returning  to  it  as  lord  ;  and  the  donee 
was  put  into  the  vacant  possession,  animo  et  corpore,  with 
a  resolution  of  retaining  possession;  in  short,  one  party 
ceased,  and  the  other  began  to  possess  it :  for  the  donor 
never  ceased  to  possess  till  the  donee  was  fully  in  seisin  ; 
it  being  a  rule  of  law, .that  the  seisin  could  not  remain 
vacant  for  the  minutest  space  of  time.  This  is  the  account 
given  of  livery  by  Bracton,  who  adds  this  definition  of  it: 
de  re  corporali  de  persona  in  personam  de  manu  proprid  vel 
aliend  (that  is,  of  an  attorney)  in  alterius  manum  gratuita 
translatio.  And  if  livery  was  thus  made  by  the  true  owner 
of  the  land,  the  donee  had  immediately  the  freehold  by 
reason  of  the  juris  et  seisinaz  conjunction 

There  were  some  cases  where  livery  was  not  necessary, 
and  any  expression  of  the  owner's  will,  that  the  property 
should  be  changed,  had  the  same  effect  as  livery.  Thus, 
where  land  was  let  for  a  term  of  life,  or  years,  and  after- 
wards the  donor  sold  or  gave  it  wholly  to  the  donee,  it 
became  the  property  of  the  donee  immediately :  the  same 
where  a  person  was  in  possession  by  disseisin  or  intrusion;4 
the  law  allowing,  in  these  cases,  a  fiction  to  supply  the 
fact  of  the  land  having  really  passed  out  of  one  hand  into 
the  other. 

When  a  livery  was  made,  it  had  the  effect  of  conveying 
to  the  person  to  whom  it  was  made,  everything  the  maker 
of  it  had :  whether  he  had  a  mere  right  and  property  of 

1  Bract.,  38  b.  2  Ibid.,  39  b.  3  Id.,  ibid.  i  Ibid.,  40  b. 
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the  fee,  a  freehold,  or  usufruct,  it  all  belonged  to  the 
douee.  But  for  this  purpose,  it  was  not  sufficient  that 
the  donee  came  into  the  occupation  of  part  of  the  land ; 
for  if  any  person  belonging  to  the  donor  remained  on 
another  part,  he  thereby  retained  the  whole,  notwith- 
standing the  livery :  and  it  was  absolutely  necessary 
towards  completing  the  livery  that  the  donor  and  every 
one  belonging  to  him  should  leave  the  land.  If  the 
person  making  livery  had  only  the  usufruct,  yet  he 
thereby  gave  to  his  feoffee  a  freehold,  as  far  as  con- 
cerned himself,  aud  all  others  who  had  no  right,  though 
not  as  against  the  true  owner.  If  he  had  nothing,  nothing 
he  could  give  ;  yet  if  a  person  was  only  in  possession,  let 
that  be  as  inferior  as  might  be,  it  is  clearly  laid  down  by 
Bracton,  that  he  could  give  a  precarious  fee  and  freehold 
by  livery.1  As  livery  might  be  made  either  by  the  donor 
in  person  or  his  attorney,  so  it  might  be  accepted  either 
by  the  donee  or  by  his  attorney.2 

Land  might  be  transferred  not  only  by  a  legal  title,  and 
livery  thereon,  but  without  title  or  livery  at  all,  namely, 
per  iisucaptionem  (a);  that  is,  by  continual  and  peaceable 
possession  for  a  length  of  time ;  yet  what  length  of  time 
was  necessary  to  give  such  a  right,  was  not  defined  by  the 
law,  but  was  left  to  the  discretion  of  the  justices.3  Thus 
all  intruders,  disseizors,  farmers  holding  over  their  term, 
persons  continuing  in  possession  contrary  to  a  covenant 
or  the  original  form  of  the  gift,  if  they  were  suffered  to 
remain  in  that  condition  without  any  interruption  for  a 
length  of  time,  gained  a  right  and  freehold.  Though  this 
was  the  law  amongst  subjects,  in  order  to  avoid  dormant 
and  litigious  claims,  yet  in  the  case  of  the  king  it  was 

(a)  This  head  of  law,  and  the  very  term  used  to  describe  it,  per  iisucap- 
tionem, are  borrowed  from  the  Roman  law ;  and,  it  may  here  be  observed, 
that  by  far  the  greater  portion  of  Bracton's  treatise,  so  far  as  it  relates  to 
private  civil  rights,  is  taken  from  that  source,  and  is,  as  Sir  William  Jones 
said,  borrowed  from  Justinian.  The  phrase  used  by  Bracton  is,  "  longa 
pacifica,  et  continua  possessio  (p.  52),  quia  sicut  tempus  est  modus  indu- 
cendse,  et  tollendse  obligationis,  ita  erit  modus  acquirendse  possessiones  longa 
enim  possessio  (sicut  jus),  parit  jus  possidendi,  et  toilet  actionem  vero  domino, 
petenti  quandoque  omnem  quia  omnes  actiones  in  mundo  infra  certa  tempora 
habent  limitationem"  (p.  53). 

1  It  is  worthy  of  remark,  that  this  piece  of  old  law  was  reconsidered,  and 
after  long  discussion  confirmed,  500  years  after  Bracton  wrote,  in  a  famous 
case  in  the  King's  Bench.      Vide  Burr.  Rep.,  60. 

2  Bract.,  41  b.  3  Ibid.,  51  b. 
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otherwise ;  the  maxim  of  nullum  tempus  occurit  regi  having 
already  obtained  in  his  favor.1 

We  have  hitherto  been  speaking  of  corporeal  things.  It 
follows,  that  something  should  be  said  of  in- 
corporeal, and  the  methods  of  transferring  them. 
These  were  called  jura,  and  servitudes,  or  rights:  and  being 
things  neither  visible  nor  tangible,  could  not  pass  by  livery : 
they  therefore  passed  by  agreement  of  the  parties  contract- 
ing,2  and  by  a  view  of  the  corporeal  thing  to  which  they 
belonged;  thus,  by  a  fiction  of  law,  they  became  what  was 
called  quasi-possessed  ;  and  he  who  was  so  in  possession 
by  fiction  of  law,  had  a  quasi-use  till  he  lost  the  possession 
by  violence  or  by  non-user ;  for  as  possession  of  a  corporeal 
thing  could  be  lost  by  non-user,  so  could  a  ^asz-possession 
of  an  incorporeal  thing.  But  when  there  was  an  actual 
user  of  an  incorporeal  thing,  the  possession  was  retained 
by  the  user,  and  became  real,  instead  of  fictitious :  and 
when  a  person  had  thus  made  use  of  his  right,  he  might 
transfer  the  right  and  the  use  to  another,  which  before 
user  he  could  not.  If  a  person,  however,  who  had  an  in- 
corporeal right  to  him  and  his  heirs,  died  without  any  user 
thereof,  the  title  would  descend  to  his  heirs. 

These  rights  were  generally  considered  as,  and  were 
called,  appurtenances  to  some  corporeal  thing,  as  to  a  farm 
or  tenement ;  and  were  commons,  rights  of  advowson, 
and  the  like.3  An  advowson  and  common  were  some- 
times not  appurtenant  to  anything,  but  subsisted  as  inde- 
pendent rights.4  Of  a  nature  similar  to  these  were  other 
incorporeal  things,  which  were  given  by  the  king  only, 
as  liberties  and  franchises;  such  as  jurisdiction  and  judi- 
cature, treasure-trove,  waifs,  tolls,  exemption  from  tolls, 
and  numberless  other  royalties,  which  were  granted  by 
charter  from  the  king  to  the  subject.5 

Besides  the  gifts  above  mentioned,  which  being  trans- 
actions between  man  and  man,  were  to  take  effect  imme- 
diately, there  was  another  sort,  which  was  to  take  effect 
after  the  donor's  death :  such  a  gift  was  called  donatio 
mortis  causa.  A  gift  of  this  kind  was  generally  made  by 
a  person  in  sickness,  or  going  upon  a  voyage,  and  had  in 
it  a  tacit  condition,  that  it  should  be  revocable  upon  the 
recovery  or  return  of  the  giver.     Should  a  gift  not  be  ac- 

1  Bract.,  52  and  103.  3  Ibid.,  54.  5  Ibid.,  55  b. 

2  Ibid.,  93  b.  *  Ibid.,  54  b. 
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companied  with  this  condition,  it  was  a  donatio  inter  vivos; 
and  therefore,  if  made  between  husband  and  wife,  was 
void.  A  donatio  mortis  causa  was  confirmed  by  the  death 
of  the  giver. 

The  principal  gift  of  this  kind  was  by  testament;  and 
this  did  not  take  place  till  after  the  death  of 
the  giver.1  The  whole  law  of  testaments  stated 
by  Glanville,  is  delivered  by  Bracton  as  law,  and  some- 
times in  the  very  words  of  that  author;  it  will  therefore 
be  unnecessary  to  do  more  than  notice  such  parts  as  are 
more  explicitly  treated  by  Bracton,  together  with  such 
additions  as  he  has  made  to  Glanville's  account.2  He 
says,  that,  generally,  a  wife  could  not  make  a  will  with- 
out the  consent  of  her  husband;  yet  that  it  had  been 
usual  (as  was  intimated  by  Glanville)3  for  the  wife  to 
make  a  will  of  the  rationabilis  pars  which  would  come  to 
her  if  she  survived  her  husband,  and  particularly  of  such 
things  as  were  given  her  for  the  dress  and  ornament  of  her 
person,  as  her  clothes  and  jewels,  all  which  might  most 
properly  be  called  her  own. 

Glanville  says,  that  the  administration  of  intestates' 
effects  belonged  to  the  nearest  of  kin  ;  but  Bracton  says, 
that  in  such  case,  ad  ecclesiaw-  ct  ad  amicos  pertinebit  executio 
bonorum.  The  law  upon  the  subject  of  testaments  is  thus 
laid  down  by  our  author.  The  expenses  of  the  funeral 
were  to  be  allowed  out  of  the  effects,  and  the  widow  was 
entitled  to  receive  all  necessaries  thereout  till  her  quaran- 
tine was  expired,  unless  her  dower  was  assigned  before. 
If  the  deceased  left  no  movables,  the  heir  was  to  be  bur- 
dened with  all  the  debts,4  as  far  as  the  inheritance  went, 
and  no  further.  There  were  particular  customs  which  di- 
rected a  disposition  of  the  effects  somewhat  differing  from 
the  general  law :  this  was  in  some  cities,  boroughs,  and 
towns.  Among  these,  the  city  of  London  had  a  custom, 
that  when  a  certain  dower  was  appointed,  whether  in 
money  or  other  chattels,  or  in  bouses,  which  were  con- 
sidered as  chattels,  the  widow  could  demand  nothing, 
beyond  that,  out  of  the  effects,  unless  by  the  special  favor 
of  the  husband,  who  might  leave  her  more :  and  again, 
the  children  could  not  demand,  by  pretence  of  any  custom, 
more  than  was  left  them  by  testator,  if  he  made  a  will. 

1  Bract.,  60.  •  Vide  vol.  i.,  365.  3  Vide  ante.  *  Ibid.,  60  b. 
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Braeton  says,  that  a  man  could  not  make  a  will  of  a  right 
of  action,  nor  of  debts  not  judicially  ascertained,  but  that 
actions  for  such  things  belonged  to  the  heir:  yet,  when 
these  were  once  reduced  into  judgments,  they  became  part 
of  the  bona  testatoris,  and  belonged  to  the  executors,  under 
the  direction  of  the  ecclesiastical  court1  (a). 

(a)  A  far  more  natural  and  probable  explanation  is,  that  the  jurisdiction 
as  to  probate  of  testament  came  to  the  ecclesiastical  courts,  simply  for  this 
reason,  that  in  the  age  in  which  it  arose,  few  persons  could  read  or  write 
except  ecclesiastics;  and  the  jurisdiction  in  cases  of  intestacy  came  to  be 
joined  with  it,  for  reasons  equally  obvious,  that  it  was  very  much  mixed  up 
with  the  former;  that  it  often  involved  a  question  of  testament  (for,  of 
course,  if  a  testament  was  invalid,  the  case  was  one  of  intestacy),  and  also 
because  the  division  of  the  effects  and  the  appropriation  among  the  next  of 
kin  in  due  order  and  proportion,  were  matters  rather  beyond  the  laity  in  an 
age  when  they  were  ignorant  and  unlettered.  This  view  is  supported  by  the 
fact  that  in  many  manors  the  jurisdiction  was  by  custom  vested  in  the  lords, 
no  doubt  in  some  cases  because  they  were  ecclesiastics,  but  in  others,  there 
can  be  as  little  doubt,  because  they  were  lettered  laymen.  The  notion  that 
the  jurisdiction  arose  from  the  canon  laws,  which  vested  in  the  bishops  the 
distribution  of  bequests  left  for  pious  uses,  took  its  rise  in  an  age  when 
prejudices  against  everything  ecclesiastical  often  suggested  inferences  not 
supported  by  any  authority  ;  and  it  will  be  found  upon  reflection  untenable, 
because  there  it  does  not  account  for  the  fact  that  the  jurisdiction  was  often 
in  lay  lords;  and  it  overlooks  the  fact  that  the  bishops  held  only  canonical 
jurisdiction  over  the  portion  left  for  pious  uses,  which  could  not  be  available 
until  all  debts  were  satisfied  (this  being  a  just  principle  of  canonical,  not  less 
than  common  law),  so  that  the  jurisdiction,  according  to  the  canons,  could 
not  arise  until  the  estate  already  was  in  a  great  degree  administered;  and 
further,  this  view  in  question  does  not  account  for  the  fact  that  the  jurisdic- 
tion was  often  in  laymen.  It  is  surprising  that  our  author  should  here 
appear  to  represent  all  this  as  a  mere  novelty  or  innovation,  since  in  chapter 
iii.  he  had  already  fully  quoted  Glanville,  who  showed  that  it  was  the  law  in 
his  time,  viz.,  that  it  was  well  understood  that  a  man  could  bequeath  nothing 
to  anybody  until  his  debts  were  paid ;  and  that,  even  after  satisfying  debts, 
the  "reasonable"  part  was  still  due  to  the  wife  and  children,  or  next  of  kin; 
and  that  the  administration  was  in  the  next  of  kin,  except  as  to  what  was 
left  to  pious  uses.  He  says  distinctly  that  this  was  so  in  the  case  of  a  man 
leaving  a  will,  but  appointing  no  executor,  which  is  a  case  of  intestacy  ;  and, 
he  says,  the  law  gave  a  remedy  to  the  next  of  kin  against  any  person  hold- 
ing the  effects  of  the  deceased.  "  If  he  should  not  nominate  any  person  for 
the  purpose,  the  nearest  of  kin  and  relatives  of  the  deceased  may  take  upon 
themselves  the  charge,  and  this  so  effectually,  that  should  they  find  the  heir 
or  any  person  detaining  the  effects  of  the  deceased,  they  should  have  the 
king's  writ,  and  that  justly  and  without  delay  the  reasonable  division  should 
bo  made"  (Gl/intUie,  lib.  vii.,  c.  6-8).  Nor  can  there  be  any  doubt  that  it 
was  so  in  any  other  case  of  intestacy :  that  is,  that  if  the  bishop  or  any 
ecclesiastic  should  be  so  unwise  as  to  meddle  with  the  goods  before  the  debts 
were  satisfied,  and  also  the  "  reasonable  division  "  in  favor  of  the  relatives, 
they  might  recover  from  him  the  effects,  and  make  the  distribution.  It  is 
clear,  therefore,  that  the  bishops  could  have  no  concern  except  with  the  por- 
tion left  to  pious  uses,  and  that  nothing  could  be  applied  to  such  uses  until 

1  Bract.,  61. 
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Whatever  doubt  there  might  have  been  whether  the 
ecclesiastical  court  entertained  suits  for  the  recovery  of 

the  debts  and  the  relatives  were  satisfied.  On  the  other  hand,  it  is  also 
equally  clear  that  the  law  had  always  been,  after  satisfying  the  debts  and 
"  reasonable  share"  of  relatives,  the  residue  was  understood  to  be  for  pious 
uses.  For.  in  the  laws  of  Henry  I.,  it  was  laid  down  clearly  that  the  first 
charge  upon  the  effects  of  the  deceased  were  his  debts:  "Si  quis  debitor 
moriens  testamenta  aliqua  fecerit,  quicunque  in  heriditatem  successerit,  omne 
debitum  ejus  juste  restituat  et  omne  factum  idoneare  studeat"  (Legis  Henrici 
Primi,  c.  75) ;  while,  at  the  same  time,  it  was  laid  down  that  the  residue  of 
the  goods  of  an  intestate,  after  a  proper  distribution  and  satisfaction  of  debts, 
were  for  the  benefit  of  his  soul,  "Si  ipse  preventus  peeuniam  suam  non 
dederit,  uxor  sua,  liberi  aut  parentis,  aut  legitimi  homines  ejus  earn  pro  anima 
ejus  dividant,  sicut  eis  melius  usum  fuerit"  (Ibid.,  c.  i.,  Charter  of  Henry  I.). 
Thus  the  law  in  effect  was  stated  by  Glanville  (temp.  Hen.  II.),  for  he  says 
that  so  far  as  a  man  was  indebted,  he  could  not  leave  anything;  but  if  he 
were  not  involved  in  debt  and  died  intestate  —  then  after  satisfying  claim:? 
of  creditors  and  relatives  —  the  residue  would  be  received  for  himself  (lib. 
vii.,  c.  5),  which  of  course  meant,  in  that  age,  for  his  soul,  since  that  was  the 
only  way  in  which  goods  could  be  for  the  benefit  of  a  dead  man.  But  he  ex- 
pressly states  that  if  the  deceased  was  overburdened  with  debts,  he  could 
not,  beyond  the  payment  of  his  debts,  make  any  disposition  of  his  effects; 
but  should  it  happen  that  anything  remained,  then  it  was  distributed  and 
applied  as  above  stated.  He  says  nothing  about  ecclesiastical  jurisdiction 
in  cases  of  intestacy,  obviously  because  it  was  only  incident  to  testament, 
and  because  ecclesiastics  had  only  to  grant  administration,  save  as  to  the 
portion  in  pious  uses.  According  to  this  law,  the  distribution  would  take 
place  under  the  joint  guardianship  of  next  of  kin,  and  of  the  church,  or  by 
the  next  of  kin  under  the  care  of  the  church ;  and  so  the  charter  of  John 
provided  that  if  any  freeman  shall  die  intestate,  his  goods  shall  be  dis- 
tributed by  the  next  of  kin,  and  by  the  view  of  the  church  (c.  27),  which 
did  not  therefore  alter,  but  only  declared,  the  law.  That  was  left  out  in  the 
subsequent  charters,  but  the  law  remained  as  it  had  been  before,  and  perhaps 
it  was  omitted  as  unnecessary.  It  is  manifest  that  the  ecclesiastical  courts 
had  no  power,  except  to  adjudicate  as  to  whether  there  was  a  testament,  and, 
if  not,  then  to  grant  administration,  or  appoint  persons  as  next  of  kin  to  ad- 
minister. It  is  plain  they  must  have  been  next  of  kin,  or  the  next  of  kin 
could  (unless  the  distribution  was  duly  carried  out)  recover  the  effects  by 
law  (vide  supra) ;  and  the  administrators  being  next  of  kin,  would,  it  is 
certain,  look  after  their  own  interests,  and  protect  the  assets  for  creditors  or 
for  themselves,  it  being  clear  law,  according  to  Bracton,  that  whoever  took 
the  assets  was  liable  to  the  debts,  as  far  as  the  assets  went,  "  Quatenus  ad 
ipsum  pervenerit,  scilicet  de  hereditate  defuncti,  et  non  ultra"  (61  a,  Fleta, 
lib.  ii.,  c.  57,  s.  10).  It  might,  however,  indeed  happen,  that  goods  left  to  the 
church  by  a  person  solvent,  though  indebted,  and  therefore  liable  to  debts, 
might  come  into  the  hands  of  ecclesiastics,  and  it  might  be  convenient  that 
they  should  administer,  and  satisfy  the  debts  and  the  relatives  ;  but  they  were 
bound  to  do  so,  and  then  administration  was  jointly  with  and  under  the  eye 
of  the  next  of  kin.  It  might  be  that  in  some  cases  they  were  dilatory  (as 
administrators  usually  are),  but  there  could  be  no  doubt  of  their  legal  liabil- 
ity to  the  next  of  kin.  It  is  said  in  Fleta  (c.  57,  De  Testamentis,  s.  10 ), 
"Item  si  liber  homo  intestatus  decesserit,  et  subito  doininus  suns  nihil  se  in— 
tromittet  de  bonis  suis,  nisi  toutum  de  hoc  quod  ad  ipsum  pertinuerit,  scilicet, 
quod  habeat  sutim  Heriottum,  sed  ad  ecclesiam  et  amicus  pertihabit  executio. 
[Sed  quid  ordinarii  hujusmodi  dona  nomine  ecclesia;  occupanies,  nullam  vel 
9* 


102  HENRY   III.  [CHAP.  V. 

legacies  in  the  time  of  King  John,1  it  is  beyond  a  ques- 
tion, that  in  the  beginning  of  Henry  III.  that 
jurisdiction  branch  of  jurisdiction  was  firmly  settled.2  It 
is  probable,  that  legacies  were  a  subject  mixti 
fori,  in  the  same  manner  as  tithes  long  were,  before  they 
became  entirely  confined  to  the  spiritual  court ;  but  it  ap- 
pears that  the  temporal  courts  in  this  king's  reign  so  far 
gave  up  their  claim,  as  not  to  prohibit  the  ecclesiastical 
judges.  This  article  of  jurisdiction  might  be  thought 
not  a  very  unlikely  consequence  to  follow  from  the  power 
of  granting  probates;  but  it  is  conjectured  by  a  canonist 
of  great  authority,3 that  it  took  its  rise  out  of  those  laws 
in  the  code  which  made  the  bishop  protector  over  legacies 
given  initios  usus.  It  is  consistent  enough  with  the  usual 
practice  of  churchmen  in  particular,  and  conformable  with 
the  inclination  of  courts  (ampliare  juristlictionem),  to  sup- 
pose that  the  ecclesiastical  court  might  have  gradually 
gained  jurisdiction  over  all  personal  legacies  under  color 
of  such  as  were  given  inpios  usus.*    This  might  have  been 

saltone  indebitam  faciunt  distributionem,  ideo  provisurn  fuit  quod  bujusmodi 
ordinarii  de  debitis  defuncti  satisfacerent,  quatenus  bona  et  facilitates  suffice- 
rent],  nullam  enim  psenam  ineretur,  quamvis  intestatus  decedat ;  postea  vera, 
dednci  debent  debita  aliorum  quae  clara  sunt  et  recognita,  inter  quae  con- 
numerari  poterunt  servitia  servientum  et  stipendia  famulorum;  dum  tarnen 
certa  sint,  si  autem  incerta  sint,  etc."  (Selden's  Fleta).  This  passage  is  to  be 
found  word  for  word  in  Bracton  (p.  16),  except  the  words  enclosed  in  brack- 
ets, which  are  introduced  into  Selden's  Fleta.  It  is  to  be  noted  that  Bracton, 
wbile  mentioning  customs  to  leave  something  to  the  lord  and  the  church, 
distinctly  states  that  the  heir  is  bound  to  pay  the  debts,  and  that  no  one  is 
bound  to  give  anything  to  the  church:  "  Et  quamvis  non  teneretur  quis 
aliquid  dare  ecclesise  suae,  nomine  sepulturse  tamen  cum  consuetudo  ilia 
landabilis  existat,  dominus  Papa  non  vult  earn  in  fringe  re,  post  quam  vero 
quam  ecclesiam  suam  eta  recognoverit,  deinde  parentis  et  alias  personas  " 
etc.  (Bracton,  61).  Again  he  states  that  the  representatives  are  bound  to  pay 
the  debts,  and  then  comes  the  above  passage.  But  that  ecclesiastics  ever 
could,  according  to  the  canon  law  or  any  other  law,  appropriate  the  assets 
of  the  deceased  without  first  satisfying  debts  and  legal  liabilities,  including 
just  claims  of  relatives,  is  absurd.  Neither  had  the  law  ever  been  altered 
in  any  way  up  to  this  time,  nor  was  it  altered  after  this  time,  however  it  may 
have  been  on  some  points  aided  and  enforced,  as,  for  instance,  by  giving 
creditors  legal  remedies  against  the  next  of  kin  administrators.  At  com- 
mon law  the  administrators  or  next  of  kin  had  ample  legal  remedy  against 
the  ecclesiastics,  or  any  one  withholding  the  assets ;  but  the  law  gave  no 
remedy  against  the  administrators  or  next  of  kin,  so  that,  as  regarded  them, 
it  was  only  a  matter  of  conscience  to  be  enforced  in  the  ecclesiastical  courts. 
Hence  the  necessity  for  alteration  of  the  law  in  that  respect,  as  against  ad- 
ministrators. 

1  Vide  vol.  i.  2  2  Hen.  III.,  Tit.  Pro.,  13.  3  Lindewoode. 

*  3  Seld.,  1675. 
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the  first  step  towards  it ;  but  it  is  most  probable,  that 
there  was  a  direct  authority  for  this  innovation  derived 
from  the  canon  law.  For  although  the  Decretals,  where  it 
is  set  forth  as  a  general  law,  were  not  published  by  Gregory 
IX.  till  the  24th  year  of  Henry  III.,  the  canon  which  war- 
rants this  point  of  judicature  was  much  more  ancient,  and 
without  doubt,  had  travelled  hither  long  before  the  col- 
lection of  Gregory  was  made ;  and  the  authoritative  pro- 
mulgation by  that  pope,  might  give  new  sanction  to  a 
usage  which  had  obtained  some  time  before. 

The  granting  administration  of  intestates'  effects  by  the 
ordinary,  though  established  on  a  more  solid  foundation, 
the  express  law  of  this  country,  by  the  charter  of  King 
John  and  confirmed  by  that  of  Henry  III.,1  did  not  pre- 
vail universally.  It  seems  that  lords  in  some  places,  in 
maintenance  of  their  former  right,  still  exercised  some 
jurisdiction  in  the  disposition  of  intestates'  goods,  in 
opposition  to  the  authority  of  the  bishops.  The  power 
hereby  intrusted  to  the  bishops  was  abused  in  a  very 
shameful  manner;  for  instead  of  taking  order  for  a  due 
distribution  of  such  goods,  when  they  had  once  got  pos- 
session of  them,  they  committed  the  administration  of 
them  to  their  own  use,  or  the  use  of  their  churches,  and 
so  defrauded  those  to  whom,  by  right  of  succession,  they 
belonged  ;  and  this  they  did  with  the  pretence  of  law  and 
conscience  on  their  side,  affecting  that  this  disposition  of 
them  in  pios  usus  very  fully  satisfied  the  requisition  of 
law  (a).  This  practice  grew  to  such  a  height,  as  to  occa- 
sion a  constitution  in  this  king's  reign,  enjoining  that 

(a)  It  will  be  observed  that  for  all  this  there  is  no  authority,  unless  it  be 
that  it  is  borrowed  from  Selden,  who  is  not  a  contemporary  authority,  and 
whose  writings  are  so  prejudiced  against  all  things  ecclesiastical  that  he  can- 
not be  relied  upon,  save  so  far  as  he  cites  contemporary  authority,  of  which 
in  this  matter  he  cites  none  that  supports  this  absurd  representation.  It  is 
utterly  at  variance  with  what  the  author  had  already  quoted  from  Glanville, 
viz.,  that  the  law  gave  the  heirs  or  next  of  kin  a  very  good  and  sufficient 
remedy  against  any  one  withholding  the  effects  of  the  deceased,  and  also  laid 
down  very  clearly,  quite  in  accordance  with  canon  law,  that  the  debts  must  first 
be  satisfied.  It  is  a  fundamental  principle  of  canon  law,  as  the  author,  if  he 
had  been  in  the  least  acquainted  with  it,  would  have  known.  He,  indeed, 
refers  to  Lyndwood  as  his  authority  on  canon  law  (vide  ante),  but  merely  gives 
his  own  account  of  it,  instead  of  resorting  to  the  canon  law  itself;  and  in 
the  next  passage,  when  he  cites  the  Decretals,  he  entirely  misrepresents  their 
effect. 

1  This  clause,  as  before  observed,  was  left  out  of  the  Inspeximus,  25  Edw.  I., 
and  so  is  not  in  the  common  printed  charters. 
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they  should  not  dispose  of  them  otherwise  than  according 
to  the  Great  Charter,  that  is,  to  the  next  of  kin  (a)  ;  not- 
withstanding which,  the  practice  still  continued,  and  the 
right  of  succession  was,  by  degrees,  in  a  manner  altered. 
It  was  even  stated  by  the  canons,  as  the  law  of  the  land,1 
that  a  third  part  of  intestates'  effects  should  be  distributed 
for  the  benelit  of  the  church  and  the  poor2  (b);  which  was 
in  effect  the  whole  that  properly  belonged  to  the  intestate, 
after  the  partes  rationabiles  of  the  wife  and  children.  These 
abuses  of  ecclesiastical  judges  gave  occasion  to  two  stat- 
utes, made  in  the  reign  of  Edward  I.  and  Edward  III. 
The  last  mode  of  acquiring  property  was  by  succession. 
The  law  of  descent  in  the  time  of  Glanville 
continued,  with  some  small  variation.  We 
have  seen  that  in  Glanville's  time  the  eldest  son  was  the 
sole  heir,  in  knight-service,  and  in  most  instances  in  soc- 
age ;3  but  it  was  now  laid  down  by  Bracton,  generally, 
that,  in  both  cases,  jus  descendit  ad  primiogenitum.i     It  was 

(a)  It  appears  from  the  next  reference  that  the  author  quoted  from  Selden; 
but  if  he  had  quoted  the  terms  of  the  Decretal,  it  would  have  appeared  that 
this  meant  after  the  satisfaction  of  just  debts.  It  was  only  after  that  the  distri- 
bution could  commence,  as  the  author  must  have  known  from  Glanville, 
whom  he  had  himself  cited  upon  that  point  (c.  3).  He  must  have  forgotten 
this,  to  fancy  that  the  canon  law  could  ever  have  laid  down  anything  so 
monstrous  as  that  the  next  of  kin  and  the  church  could  divide  all  the  effects 
before  satisfying  the  debts  of  the  deceased.  The  canonists  were  too  good 
lawyers  for  that,  and  what  they  laid  down  was  in  exact  accordance  with  the 
law  of  the  land,  viz.,  that  upon  the  distribution,  which  could  only  com- 
mence after  satisfaction  of  debts,  the  third  part  belonged  to  the  deceased, 
that  is,  was  to  be  applied  to  pious  uses  for  the  benefit  of  his  soul.  This  was 
according  to  the  ideas  of  the  age,  and  the  law  was  naturally  in  accordance 
with  them.  It  may  be  added  that  it  is  the  third  book  of  the  Decretals  which 
treats  of  testaments  and  intestacy,  and  in  which  the  ecclesiastical  law  is 
stated  to  the  effect  that  the  debts  must  first  be  satisfied. 

(6)  The  author  does  not  quote  this  constitution,  nor  give  any  reference  to 
it,  nor  state  whether  it  was  an  ecclesiastical  or  a  lay  constitution,  nor  when 
it  was  enacted,  nor  what  are  its  terms ;  and  so  far  as  he  states  it,  there  is 
nothing  to  show  that  it  was  aimed  at  the  church,  nor  is  there  any  reason  to 
suppose  that  it  was,  seeing  that,  as  already  shown  from  Glanville,  the  next 
of  kin  had  already  ample  remedy  against  any  one  withholding  the  effects, 
unless,  indeed,  it  was  the  crown  ;  and  all  the  charters  after  the  time  of  John 
contained  a  clause  to  protect  the  assets  of  deceased  tenants  of  the  crown  from 
the  exactions  of  the  king's  officers,  who  seized  the  effects  on  the  plea  of  in- 
debtedness to  the  crown,  and  this  clause  therefore  provided  that,  after  satis- 
fying the  debts  to  the  crown,  the  residue,  or,  if  there  were  no  debts  to  the 
crown,  then  the  whole  should  be  distributed  among  the  next  of  kin,  that  is, 
of  course,  according  to  the  law,  leaving  a  share  for  the  deceased. 

1  Decretal,  lib.  v.,  tit.  3,  c.  42.         2  3  Seld.,  1681.        3  Vide  vol.  i.,  362. 
*  Bract.,  64  b. 
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also  now  held,  that  all  descendants  in  infinitum  from  any 
person  who  would  have  been  heir,  if  living,  were  to  in- 
herit Jure  reprcesentationis.  Thus  the  eldest" son  dying  in 
the  lifetime  of  his  father,  and  leaving  issue,  that  issue' was 
to  he  preferred,  in  inheriting  to  the  grandfather,  before 
any  younger  brother  of  the  father ;  which  settled  the 
doubt  that  had  occasioned  so  much  debate  in  the  time  of 
Henry  II.1    , 

The  rule  of  descent  was,  that  the  nearest  heir  should 
succeed  :  propinquior  exciudit  propinquum,  propinquus  re- 
motum,  remotus  remotiorem.  Sometimes  the  right  of  blood 
constituted  a. particular  sort  of  propinquity,  to  the  preju- 
dice of  the  male  heir,  who,  in  other  instances,  is  so  much 
favored  in  our  law  ;  as  in  the  following  case:  A  man  had 
a  son  and  daughter  by  one  wife,  and  after  her  death  mar- 
ried another,  and  had  a  son  and  daughter  by  her;  the  son 
of  the  second  marriage  made  a  piircKa.se  of  land,  and  died 
without  children  :  in  this  case,  says  Bracton,  the  sister  by 
the  second  wife  would  take,  in  exclusion  of  the  other 
brother  and  sister.  Some  were  of  opinion,  that  this  piece 
of  law  was  entirely  confined  to  cases  of  purchased  lands, 
but  that  it  was  otherwise  in  cases  of  inheritance  ;  for  there 
respect  was  always  to  be  had  to  the  common  ancestor 
from  whom  the  inheritance  descended  ;  and  the  right 
should  never  come  to  a  woman  so  long  as  there  was  a 
male,  or  one  descended  from  a  male,  whether  from  the 
same  father  and  mother,  or  not.2  Bracton,  however, 
seems  to  think,  that  this  rule  of  descent  was  to  be  ob- 
served in  inheritances,  as  well  as  in  purchased  lands ;  be- 
cause every  one,  as  he  came  into  seisin,  made  a  stipes  and 
a  first  degree  ;3  and  so  it  was  settled  in  the  next  reign, 
when  this  opinion  of  Bracton  was  adopted  in  the  maxim, 
seisinafacit  stipitem.  The  impediment  thrown  in  the  way 
of  descent  by  the  rule,  nemo  potest  esse  hczres  et  dominus,  still 
continued,  though  it  was  avoided  by  many  devices ;  the 
most  common  of  which  was  that  of  infeoffing  to  hold  of 
the  chief  lord,  and  not  of  the  feoffor  ;  for  this  avoided  the 
necessity  of  doing  homage  to  the  elder  brother.4 

The  law  had  provided  a  preventive  against  imposing 
supposititious  children,  to  exclude  those  who  Dt  parlu  SVf). 
were  next  entitled  to  the   inheritance.     If  a       posUo- 

1  Vide  vol.  i.,  364.         2  Bract.,  65.         s  Ibid.,  65  b.         *  Ibid.,  63  a,  b. 
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woman,  'either  in  the  life  of  her  husband,  or  after  his 
death,  had  pretended  to  be  pregnant  when  it  was  thought 
she  was  not,  in  order  to  disinherit  the  heir ;  the  heir 
might  have  a  writ  commanding  the  sheriff  to  cause  the 
woman  to  come  before  him,  and  before  the  guardians  of 
the  pleas  of  the  crown,  or  before  such  person  as  the  king 
should  authorize  to  judge  therein,  and  cause  her  to  be  in- 
spected by  lawful  and  discreet  women,  in  order  to  inquire 
of  the  truth  ;*  and  she  was  put  in  a  sort  of  free  custody 
during  her  pregnancy,  that  the  imposture,  if  any,  might 
not  escape  detection.  This  was  the  way  in  which  a 
woman  was  dealt  with,  when  she  falsely  pretended  to  be 
pregnant.  If  the  husband  and  wife  agreed  together  in  edu- 
cating a  supposititious  child  as  their  own,  the  right  heir 
might  have  a  writ  quod  habeas  corpora  of  the  husband  and 
wife  before  the  justices,  where  the  truth  would  be  exam- 
ined. Another  person  who  had  a  temptation  to  play  this 
trick  upon  the  next  heir,  was  the  chief  lord,  who,  when 
he  had  an  heir  in  ward,  and  it  died,  would  sometimes  set 
up  another,  in  order  to  continue  the  custody  of  the  land ; 
in  which  case,  there  was  a  writ  and  proceeding  similar  to 
the  former.2 

"When  an  inheritance  descended  to  more  than  one  heir, 
and  they  could  come  to  no  agreement  among 

Of  partition.  ,  •,"'  .  j.1  j  ■      •     •  c     •  j. 

themselves  concerning  the  division  01  it,  a 
proceeding  might  be  instituted  to  compel  a  partition.  A 
writ  was  for  this  purpose  directed  to  four  or  live  persons, 
who  were  appointed  justices  for  the  occasion,  and  were  to 
extend  and  appreciate  the  land  by  the  oaths  of  good  and 
lawful  persons  chosen  by  the  parties,  who  were  called  ex- 
tensores;  and  this  extent  was  to  be  returned  under  their 
seals,  before  the  king  or  his  justices;  when  partition  was 
made  in  the  king's  court,  in  pursuance  of  such  extent, 
there  issued  a  seisinam  habere  facias,  for  each  of  the  par- 
ceners to  have  possession.3 

It   remains  only  to  say  a  few  words  on  the  claim  of 

dower,  and  then  we  shall  have  finished  this 

part  of  our  subject,  namely,  the  title  of  private 

rights.     Dower  is  defined  by  Bracton  not  in  the  words, 

but  upon  the  ideas  of  Glanville.4    Dower,  says  he,  must  be 

the  third  part  of  all  the  lands  and  tenements  which  a  man  had 

1  Bract.,  69,  70  a,  b.  2  Ibid.,  70  b,  71.  3  Ibid.,  71  b,  to  77  b. 

*  Vide  vol.  i.,  354. 


CHAP.  V.]  OF   DESCENT  —  PARTITION  —  DOWER.  107 

in  his  demesne,  and  in  fee,  of  which  he  could  endow  Ins  wife  on 
the  day  of  the  espousals;  l  so  that, according  to  Bracton,  the 
claim  of  dower  was  still  limited  to  the  freehold  of  which 
the  husband  was  seized  at  the  time  of  the  espousals,  not- 
withstanding the  provision  of  Magna  Charta,  which  seemed 
to  extend  it  to  all  the  land  that  belonged  to  the  husband 
during  the  coverture.2  The  regular  assignment  of  dower 
had  been  secured  to  widows  by  the  chapter  of  Magna  Charta 
just  alluded  to,  and  it  was  rendered  more  effectual  by  a 
provision  in  the  statute  of  Merton.3  More  will  be  said  of 
dower  when  we  come  to  the  remedies  which  the  law  had 
furnished  for  recovery  of  it. 

Thus  far  concerning  the  law  of  private  rights,  as  it  stood 
in  the  time  of  Henry"  III. 

1  Bract.,  92.  ■  Vide  vol.  i.,  356.  3  Ibid.,  261. 
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Of  Actions  —  Of  Courts  —  Writs  —  Of  Disseisin  —  Assize  of  Novel 
Disseisin  —  Form  of  the  Writ  —  Proceeding  thereon  —  Of  the 
Verdict  —  Exceptions  to  the  Assize  —  Assisa  veritur  in  Jura- 

TAM QtlARE   EJECIT    INFRA    TERMINUM — ASSIZE   OF   COMMON  —  Of 

Nuisance  —  Assisa  Ultimo  Presentations  —  Exceptions  there- 
to —  Of  Quare  Impedit  —  Quare  non  Permitat  —  Assisa  Mortis 
Antecessoris  —  Vouching  of  Warrantor  —  Where  this  Writ 
would  lie  —  Writ  de  Consanguinitate  —  Quod  Permittat  — 
Assisa  Utrum — Of  Convictions  —  and  Certificates  —  Of  Dif- 
ferent Trials  —  Dower  unde  Nihil  —  Writ  of  Right  of  Dower 
—  Of  Waste  —  Of  Writs  of  Entry  —  Different  Kinds  thereof. 

THE  whole  course  of  judicial  proceeding,  since  the  time 
of  Glanville,  had  become  a  business  of  much  learning 
and  refinement;  the  writ,  the  process,  the  pleading,  the 
trial,  every  part  of  an  action  was  treated  as  a  subject  of 
intricate  discussion.  While  these  changes  were  made  in 
the  old  remedies,  new  ones  were  invented,  as  more  pecu- 
liarly adapted  to  certain  cases  than  those  before  in  use. 
Of  all  these  we  shall  treat  in  their  order. 

Actions  are  divided  by  Bracton  into  such  as  were  in 
rem,  or  in  personam,,  or  mixt ;  that  is,  real,  per- 
sonal, or  mixed.1  Personal  actions  were  for  re- 
dress in  matters  ex  contractu,  and  ex  maleficio,  as  the  civi- 
lians termed  it ;  and  also  in  such  as  they  called  quasi  ex 
contractu,  and  quasi  ex  maleficio.  It  follows,  that  of  personal 
actions  arising  ex  maleficio,  some  were  civil,  and  some  crim- 
inal. Peal  actions  are  for  the  recovery  of  some  certain 
thing  ;  as  a  farm,  or  land :  they  were  always  brought 
against  the  person  then  in  possession  of  the  thing,  and 
were  for  the  recovery  of  it  in  specie,  and  not  for  an  equiv- 
alent in  damages.2  When  an  action  was  brought  for  any 
movable,  some  thought  that  it  should  be  considered  as  a 
real  action,  as  well  as  personal,  because  the  person  pos- 
sessed of  it  was  to  make  restitution  of  the  thing  in  ques- 

1  Bract.,  101  b.  2  Ibid.,  102. 
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tion ;  but  says  Bracton,  this  was,  in  truth,  only  personal  : 
for  the  defendant  was  not  obliged  specifically  to  restore 
the  thing  demanded,  but  was  only  hound  to  the  alterna- 
tive of  restoring  the  thing,  or  its  price;  and  therefore,  in 
such  an  action,  the  price  of  the  thing  ought  always  to  be 
defined.  A  mixed  action  was  so  called,  because  it  was  tarn 
in  personam,  quam  in  rem.,  having  a  mixed  cause  on  which 
it  was  founded  ;  as  the  proceeding  de  partitione  among  par- 
ceners, and  de  proparte  sororum;  that  for  settling  of  bounds 
between  neighbors  and  baronies  per  rationabiles  divisas,  or 
per  perambulation.es ;  in  which  each  party  seems  to  have 
been  plaintiff  and  defendant,  though  he  alone  was  prop- 
erly plaintiff  who  commenced  the  suit. 

Real  actions  were  divided  into  such  as  were  to  recover 
possession,  and  such  as  were  to  recover  the  property  (a) ;  a 
distinction  which  will  be  very  strictly  observed  in  all  we 
have  to  say  on  these  actions,  and  was  rigidly  adhered  to 
in  applying  them  ;  it  being  a  rule,  that  though  a  person 
who  had  failed  in  any  proceeding  for  the  possession,  might 
resort  to  the  next  superior  remedy,  yet  he  could  never 
descend.  He  might  have  an  assize  of  novel  disseisin; 
and  if  he  failed  in  that,  he  might  have  a  writ  of  entry 
(a  new  writ,  of  which  we  shall  soon  say  more),  and  lastly 
a  writ  of  right :  but  having  begun  with  a  writ  of  right, 
he  could  not  avail  himself  of  the  other  remedies.1 

Some  actions  were  permitted  by  law  to  be  brought  at 
any  distance  of  time  ;  but,  in  general,  actions  were  limited 
to  be  brought  within  a  certain  period,  on  account  of  the 
defect  of  proof  which  would  happen  in  a  course  of  years.2 
Suits  which  were  to  recover  such  things  as  belonged  to 
the  king's  crown,  might  be  brought  at  any  distance  of 
time;  on  which  privilege  of  the  king  was  founded  this 
rule,  that  nullum  tempus  currit  contra  regem,  or  nullum  tem- 
pus oceurrit  regi;  and  it  should  seem  from  Bracton's  man- 

(a)  The  distinction  drawn  in  the  Mirror  between  these  two  kind  of  juris- 
diction is  in  the  object,  i.e.,  whether  it  be  punishment  or  compensation  (c. 
iii.,  s.  17).  If  punishment  corporally,  as  by  compulsion,  by  imprisonment 
(as  opposed  to  its  substitution  for  fine),  or  by  bodily  infliction,  then  the  mat- 
ter was  regarded  as  criminal ;  but  otherwise,  if  it  was  in  its  nature  the  subject 
of  reasonable  satisfaction  (c.  ii.,  s.  24).  And  again,  if  any  one  seek  revenge, 
he  ought  to  bring  his  action  by  appeal  for  felony;  if  he  seeketh  only  repa- 
ration in  damages,  then  it  behoveth  him  to  bring  his  action  by  writ  (c.  ii., 
s.  3). 

1  Bract.,  104.  2  Ibid.,  102  b. 
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ner  of  expressing  himself,  that,  inasmuch  as  the  suits  of 
private  parties  were  limited,  because,  beyond  a  certain 
period,  they  could  hardly  be  able  to  bring  proofs ;  the 
king,  in  concurrence  with  the  privilege  of  instituting  his 
suits  without  any  limitation  of  time,  should,  in  questions 
of  antiquity,  be  entitled  to  throw  the  onus  probandi  on  the 
defendant  (a);  and  on  his  failing,  should  recover  without 
bringing  any  proof  at  all.1 

Before  we  enter  upon  the  proceeding  and  conduct  of  ac- 
tions then  in  use,  it  may  be  convenient  to  premise  a  short 
view  of  the  courts  in  which  civil  and  criminal 
justice  was  administered  :  and  first  of  criminal 
suits  (b).  Criminal  suits,  where  a  corporal  pain  was  to  be 
inflicted,  used  to  be  determined  in  curia  domini  regis,  in  the 
kind's  court ;  which  general  expression  is  explained  in 
Bmcton  by  saying,  that  if  the  offence  concerned  the  king's 
person,  as  the  crime  of  lese  majesty,  it  was  determined 
coram  ipso  rege,  by  which  was  meant  the  great  superior 

(a)  In  the  Mirror,  however,  which  often  follows  Bracton  very  closely,  the 
same  doctrine  is  laid  down,  "As  to  the  alienations  and  occupations  of  fran- 
chises, appendants  to  the  crown,  a  man  shall  not  prescribe  for  them,  for  of 
such  dignities  none  can  help  himself  by  a  plea  of  long  prescription  ;  but 
such  avowries  of  long  continuance  are  accounted  rather  prescriptions  of 
wrong,  seeing  that  nullum  tempus  occurril  regi;  but  therein  the  king  is  like 
an  infant,  who  can  lose  nothing,  although  for  the  personal  wrong  the  party 
may  excuse  it  by  showing  that  he  enjoyed  the  privilege  by  succession  or  as- 
signment ;  but  this  is  counter-pleadable  by  alleging  that  the  ancestor  could 
not  grant  it,"  etc.  (c.  iii.,  s.  26).-  It  is  to  be  observed  that  there  is  mention  in 
the  Mirror  of  limitation  of  criminal  suits  since  the  last  "  eyre,"  a  circuit  of 
assize  of  "oyer  and  terminer,"  which  used  at  one  time  to  be  once  in  seven 
years,  though  the  period  varied.  There  was  also  the  limitation  of  an  assize 
of  novel  disseisin.  In  the  Mirror  it  is  said  to  be  an  abuse  to  allow  an  action 
after  the  last  eyre. 

(6)  The  corporal  punishments  in  those  times  were  cruel,  and  in  some  cases 
horrible,  though  there  was  a  gradual  process  of  amelioration  already  begin- 
ning. The  law  of  William  the  Conqueror  allowing  mutilation  has  been  al- 
ready alluded  to.  But  even  in  the  Mirror  it  is  mentioned  that  cut-purses 
used  to  be  punished  by  the  cutting  off  of  their  hands  (c.  ii.,  s.  13) ;  and 
although  it  seems  Richard  I.  rather  mitigated  this,  it  was  only  mitigated 
to  cutting  off  the  ear  (Ibid.,  s.  21).  Perjury  was  punished  by  cutting  out 
the  tongue  {Ibid.,  s.  13).  Some  offenders  were  flogged  or  beaten.  As 
to  capital  sentence,  some  offenders  were  hanged,  others  boiled  or  burnt ; 
others,  as  in  treason,  hanged  and  cut  down  alive,  and  then  disembowelled 
and  cut  to  pieces.  And  it  seemed  scarcely  credible  that  some  of  these  hor- 
rors continued  almost  to  our  own  time,  and  that  even  in  our  own  time  men 
were  hanged  for  forging  five-pound  notes  or  stealing  sheep.  So  ingrained  in 
barbarism  was  our  criminal  code,  owing  to  the  savage  spirit  of  the  Saxon, 
the  Norman,  and  the  Dane. 

1  Bract.,  103. 
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court,  of  which  so  much  has  been  already  said  :  if  it  con- 
cerned a  private  person,  it  was  coram  justitiariis  ad  hoc 
specialUcr  assignatls ;  that  is,  we  may  suppose,  either  the 
justices  in  eyre  or  of  jail-delivery  (a).  These  were  all 
equally  the  king's  courts;  and  as  the  lives  and  limbs  of 
his  subjects  were  in  the  king's  hands,  either  for  protection 
or  punishment,  it  was  proper  they  should  be  subject  to  his 
decision  only,  unless  in  the  few  instances  where  persons 
enjoyed  the  franchise  of  holding  a  criminal  court ;  as  the 
franchises  of  Toll  and  Tern,  of  Infangthef  and  Outfangthef} 

The  courts  for  the  determination  of  civil  suits  were  as 
follows: — Real  actions  might  be  commenced  in  the  lord's 
court  of  whom  the  demandant  claimed  to  hold  his  land, 
from  whence  they  might  be  transferred,  upon  failure  of 
justice,  to  the  sheriff's  court,  and  from  thence  to  the  su- 
perior one ; 2  but  if  such  a  suit  was  not  removed  for  some 
cause  or  other,  it  might  be  determined  in  the  court  baron. 
In  the  county  court  were  held  pleas  upon  wrrits  ofjusticies, 
as  de  servitiis  et  consuetudinibus,  of  debt,  and  an  infinitude 
of  other  causes,  among  which  were,  suits  de  vetito  namio, 
and  pleas  de  nativis,  unless  it  became  an  issue,  whether 
free  or  not,  and  then  the  inquiry  stood  over  till  the  com- 
ing of  the  king's  justices;  the  question  of  a  man's  liberty 
being  thought  of  too  high  consideration  to  be  intrusted 
to  an  inferior  jurisdiction. 

Such  civil  actions,  whether  personal  or  real,  which 
were  determinable  in  the  king's  court,  were  heard  before 
justices  of  different  kinds.  The  different  courts  which 
were  called  the  king's  are  thus  described  by  Bracton : 

(o)  This  does  not  appear  altogether  a  correct  rendering  of  the  text  of 
Bracton,  which  our  author  is  merely  following.  What  Bracton  seems  to 
mean  is  that  actions  are  necessarily,  in  fact,  and  in  a  certain  sense,  limited, 
because  in  course  of  time  the  proofs  fail,  "Sunt  qusedam  quae  aliquando  fiant 
perpetuae,  et  durare  solent  sine  tempore  preefinitione,  hodie  vero  fere  omnes 
supra  certa  tempora  limitantur,  pro  defectu  prohationum,  et  sic  sunt  tempo- 
rales,  secundum  quarundam  actionem  diversitates."  And  then  lie  points  out 
that  this  cannot  apply  to  the  pleas  as  to  liberties  and  franchises  of  the  crown, 
nor  affect  the  maxim  nullum  tempus  occurrit  regi,  because  as  to  these  the  onus 
of  proof  is  on  the  defendant,  "  Cum  probare  non  habeat  necesse,  et  sine  pro- 
batione  obtinebit,  si  implacitatus  warrentum  non  habuerit,  nee  specialem  lib- 
ertatem,  quia  se  ex  longo  tempore,  non  defendet"  (Bracton,  lib.  iii.,  f.  103). 
Bracton,  however,  as  to  the  rights  of  the  crown,  can  hardly  be  relied  upon  ; 
and  when  in  the  reign  of  Edward  I.  it  was  attempted  to  apply  this  doctrine, 
and  to  oust  men  of  their  franchises,  by  quo  warranto,  on  the  principle  thus 
stated,  such  an  outcry  arose  that  the  king  had  to  desist. 

1  Bract.,  104  b.  a  Ad  magnam  curiam.     Bract.,  105. 
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Ouriarum  habet  imam  propriam,  sicut  aulam  regiam,  et  jus- 
titiarios  capitales,  qui  proprias  causas  regis  terminant,  et  ali- 
orurn  omnium,  per  querelam,  vel  per  privilegium  sive  libcrtatem; 
the  latter  part  of  which  description  he  explains  by  in- 
stancing one  who  had  a  grant  not  to  be  impleaded  any- 
where but  coram  ipso  domivo  rege ;  though  it  might  be 
doubted  whether  per  querelam  is  thereby  explained,  and 
whether  that  expression  does  not  mean  a  distinct  method 
of  proceeding  by  complaint,  similar  to  what  we  see  at  this 
day  in  the  modern  King's  Bench,  and  of  which  we  shall 
have  occasion  to  say  more  hereafter.  Thus  far  of  the  aula 
regis.  Our  author  proceeds,  and  says,  habet  etiam  curiam, 
et  justitiarios  in  banco  residentes,  qui  cognoscunt  de  omnibus 
placitis,  de  quibus  auihoritatem  habent  cognoscendi ;  et  sine 
warranto  jurisdictionem  non  habent,  nee  coercionem ;  in  which 
he  seems  to  describe  the  bench  as  having  no  authority  but 
by  the  writs  returnable  there.  He  goes  on  to  mention 
the  justices  itinerant  through  the  counties;  sometimes  ad 
omnia  placita ;  sometimes  ad,  qumdam  specialia ;  as  to  take 
assizes  of  novel  disseisin,  of  mortauncestor,  and  ad  gaolas 
deliberandas,  to  deliver  one  or  more  particular  jails  (a). 
As  causes  were  sometimes  removed  from  the  court  baron 
to  the  county,  so,  as  appears  from  Bracton,  and  as  was 
hinted  above,  were  they  removed  before  the  justices 
itinerant,  and  from  thence  into  the  bench,  or  coram  rege.1 
These  are  all  the  courts  spoken  of  by  Bracton ;  and  there- 
fore it  must  be  concluded  that  the  Court  of  Exchequer 
was  still  considered  as  identically  the  same  with  the  aula 
regis  ;  and  that  the  proprias  causas  regis  particularly  meant 

(a)  In  the  Mirror  it  is  said,  "The  king  appoints  justices  in  divers  manners, 
sometimes  certain,  as  in  commission  of  less  assizes;  sometimes  in  commis- 
sions generally,  as  of  commissions  of  justices  in  eyre,  and  of  the  chief  jus- 
tice of  pleas  before  the  king,  and  of  justices  of  the  bench,  to  whom  jurisdiction 
is  given  to  hear  and  determine  fines,  the  grand  assizes,  the  transaction  of 
pleas  and  the  rights  of  the  king"  (c.  iii.,  s.  3).  These  courts  are  the  King's 
Bench  and  the  Common  Pleas.  "Besides  these,  the  barons  of  the  exchequer 
have  jurisdiction  over  receivers  and  the  king's  bailiffs,  and  alienations  of 
lands  and  rights  belonging  to  the  crown.  Sometimes  the  jurisdiction  is  given 
to  the  justices  of  the  bench  by  removing  the  pleas  out  of  the  counties  before 
them,  and  sometimes  to  record  pleas  holden  in  mean  courts  without  writs 
before  the  justices.  To  the  office  of  the  chief  justices,  i.  e.,  the  judges  of  the 
chief  court,  the  King's  Bench,  it  belongeth  to  redress  the  tortious  judgments, 
and  the  errors  or  wrongs  of  other  justices,  and  by  writs  to  cause  to  come 
before  them  the  proceedings  and  records.  Also  to  hear  and  determine  all 
plaints  of  personal  wrongs  within  twelve  miles  of  the  king's  household." 

1  Bract.,  105  b. 
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the  government  of  the  revenue,  which  is  perfectly  con- 
sistent with  the  account  before  given1  of  this  great  court 
in  its  first  origin,  and  before  the  bench  had  any  existence. 

Besides  this  express  account  of  courts,  there  are  scat- 
tered up  and  down  Bracton's  works  several  passages 
which  give  us  intimation  of  the  nature  of  these  courts, 
the  principal  of  which  are  the  returns  of  writs.  A  com- 
parison of  such  expressions,  as  they  occur  in  the  course 
of  this  chapter,  will  throw  a  new  light  on  the  judicature 
of  the  time. 

The  "subject  of  writs  seems  to  have  been  studied  with 
great  diligence ;  writs  had  been  devised  for  a 

©  o  m  '  M  t  Writs 

greater  variety  of  occasions  than  in  Glanville's 
time,  and  they  were  discussed  with  more  precision  and 
system.  Bracton  divides  writs  into  different  kinds,  in 
this  way.  He  says  there  were  some  which  were  formata 
super  certis  casibus,  de  cursu,  et  de  communi  consilio  tortus 
regni  concessa  et  approbata  ;  and  these  could  not  be  changed 
without  the  consent  of  the  same  power  that  framed  them. 
There  were  others  which  he  calls  magistralia,  and  which 
were  varied  according  to  the  variety  of  cases  and  com- 
plaints. These  magistralia  brevia,  it  should  seem  from 
Bracton's  account  of  them,  were  distinguished  from,  and 
put  in  contrast  with,  the  brevia  formata,  as  being  change- 
able without  the  permission  of  the  legislature.2  Those 
which  gave  origin  and  commencement  to  a  suit3  were 
called  brevia  originalia,  and  were  called,  some  of  them 
aperta,  or  patentia,  and  some  clausa;  such  as  arose  out  of 
these  were  called  judicialia  ;  these  were  varied  according 
to  the  pleadings  between  the  parties,  and  the  particular 
purpose  wdiich  they  were  to  answer. 

In  discoursing  on  the  nature  of  civil  actions,  we  shall 
begin  with  those  that  were  called  real.  In  order  to 
understand  the  design  of  the  various  real  remedies  which 
the  law  furnished,  it  will  be  necessary  to  attend  to  the 
manner  in  which  they  considered  the  occupation  of  land 
and  its  appurtenances,  under  the  circumstances  of  a  more 
or  less  complete  enjoyment. 

Of  land,  a  man  might  have  either  what  they  called 
2)Ossessio?i,  or  what  they  called  jus,  or  proprictas.  Pos- 
session was  of  various  sorts,  and  divided   by  very  nice 


1  Vide  vol.  i.,  269,  270,  etc.  a  Bract.,  413  b.  3  Ibid.,  414  b. 
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distinctions.  One  was  said  to  be  qucedam  nuda  pedum 
positio,  which  they  called  intrusion:  and  this  contained 
in  it,  says  Bracton,  minimum  possessions,  and  nihil  juris, 
being  somewhat  of  the  nature  of  a  disseisin :  in  both  it 
was  a  nuda  possessio  till  it  received  a  vestimentum  by 
length  of  time.  Another  was  a  precarious  and  clan- 
destine possession,  attended  with  violence,  which  acquired 
no  vestimentum  by  length  of  time  ;  and  this,  says  the 
same  authority,  had  parum  possessionis  and  nihil  juris.  A 
possession  for  term  of  years,  as  it  gave  nothing  but  the 
usufruct,  was  considered  in  a  degree  higher,  as  having 
aliquid  possessionis,  but  nihil  juris  (a).  The  next  was  for 
life,  as  dower,  or  the  like ;  and  this  being  a  step  higher, 
was  said  to  be  multum  possessionis,  but  still  nihil  juris. 
The  next  degree  was,  where  a  person  had  the  freehold 
and  fee  to  him  and  his  heirs;  aud  then  he  was  said  to 
have  plus  possessionis,  et  multum  juris  ;  and  he  who  had  the 
freehold,  fee,  and  property,  united  in  himself,  had  pluri- 
mum  possessionis  and  plurimum  juris,  which  was  called 
droit  droit,  and  contained  the  highest  degree  of  property 

(a)  This,  it  is  conceived,  by  itself  might  lead  to  mistake,  as  it  hardly  con- 
veys the  meaning  of  Bracton,  as  the  context  will  clearly  show.  The  words 
of  Bracton  are,  "  Est  et  alia,  que  aliquid  possessiones  habet,  et  nihil  juris, 
sicut  ilia  que  conceditur  ad  terminum  annorum,  ubi  nihil  exigi  poterit  nisi 
ususfructus."  This,  of  course,  is  all  that  a  lessee  can  take,  the  fruits  and 
profits ;  and  it  is  all  that  an  owner  in  fee  can  take,  the  difference  being  in 
the  jus  proprietatis,  the  absolute  right  of  property ;  and  this  even  a  tenant  for 
life  had  not,  for  the  next  sentence  is,  "  Est  etiam  qusedam  qua?  multum  habet 
possessiones  et  nihil  juris  ;  sicut  ilia  quam  quis  habet  ad  vitam  tantum."  So 
that  tenant  for  years  only  could  be  said  to  have  nothing  of  right,  in  the  same 
sense  in  which  it  might  be  said  of  a  freeholder,  unless  he  had  estate  of  in- 
heritance. Yet  the  latter  could  have  assize  to  recover  his  land  ;  and  so  the 
Mirror  says  of  a  tenant  for  years.  And  it  is  conceived  that  the  contrary 
notion,  if  it  ever  prevailed  in  those  days,  and  was  not  a  supposition  of  later 
times,  was  an  entire  error.  In  the  Mirror,  under  the  title  of  "Novel  Dis- 
seisin," it  is  said,  "  The  right  of  property  is  not  determinable  by  this  assize, 
as  is  the  known  possession,  or  of  that  which  altogether  savoreth  of  a  possessory 
right ; "  and  it  is  added,  "  Ejection  of  a  term  of  years  falleth  into  this  assize, 
which  sometimes  cometh  by  lease"  (c.  ii.,  s.  25).  And  elsewhere  it  is  said, 
"It  is  abuse  to  think  that  one  cannot  recover  a  term  for  years"  (c.  v.,  s.  1). 
There  were  long  terms  in  those  times.  Thus  it  is  said,  "It  is  abuse  that 
leases  of  farms  are  not  longer  than  forty  years"  (Ibid.) ;  and  it  is  too  absurd 
to  imagine  that  interests  of  this  duration  and  nature  were  without  protec- 
tion. The  whole  of  our  legal  tradition  as  to  the  remedies  for  recovery  of 
terms  of  years  and  the  interests  of  lessees  is  false  and  erroneous,  and  has 
arisen  from  theorizing,  in  place  of  an  attentive  study  of  the  contemporary 
records  of  legal  history.  At  some  period,  the  action  of  ejectment  was  insti- 
tuted, and  assizes  were  confined  to  freeholds ;  and  then  a  further  error  was 
fallen  into  of  supposing  that  the  term  was  not  recoverable. 


CHAP.  VI.]  OP    DISSEISIN.  115 

and  possession  ;  except  that,  even  then,  some  other  per- 
son Alight  have  jus  mqjus,  or  greater  right.1 

We  shall  speak  of  the  remedies  applicable  to  these  sev- 
eral kinds  01  possession  in  the  order  suggested  by  the 
above  distinctions,  beginning  with  the  writ  of  intrusion. 
Intrusion  was,  when  a  person,  not  having  the  least  spark 
of  right,  came  into  a  vacant  possession  ;  as,  after  the  death 
of  an  ancestor,  before  the  heir  or  the  lord  entered.  The 
person  entitled  to  the  reversion,  in  such  case,  might  have 
a  writ,  which  had  been  invented  since  the  time  of  Glan- 
ville,  and  resulted  from  some  of  the  artificial  notions 
which  we  have  just  stated  concerning  possession.  The 
form  of  this  writ  varied  according  to  the  circumstances 
under  which  the  person  bringing  it  claimed  ;  whether  he 
was  the  lord  or  the  heir;  whether  he  claimed  upon  the 
death  of  an  ancestor,  of  a  tenant  in  dower,  or  per  legem 
Ane/lice,  or  for  life.  The  following  was  a  more  general 
form  of  it :  Bex  vicecomiti  salutem.  Pone  per  vadium  et  salvos 
plegios  A.  quod  sit  coram,  etc.,  ad  respondendum,  or,  ostensurus 
quart  intrusit  se  in  terrain,  etc.,  quam  B.  qui  nuper  obiit,  tenuit 
de  eodem  Cad  vitam  suam  tantum,etq 1102, post  mortem ejusdem 
B.  ad  eundem  C.  reverti  debuit,  ut  idem  C.  divit :  et  habeas,  etc. 

Possession  created  a  sort  of  right ;  it  was  advisable, 
therefore,  for  the  heir  to  eject  the  intruder  within  a  year, 
or  at  the  end  of  that  time,  have  recourse  to  this  writ ;  for 
it  is  laid  down  by  Bracton,  that  no  one  could  be  put  to 
answer  for  an  intrusion  of  longer  standing.  Respecting 
this  time  of  limitation,  Bracton  seems  not  very  precise, 
■for  he  afterwards  says,  at  farthest,  not  at  the  distauce  of 
ten  or  twelve  years,  as  was  determined  in  this  reign;2 
but  the  claimant  was  then  driven  to  his  writ  of  entry, 
grounded  upon  the  intrusion  ;3  a  writ  lately  invented,  of 
which  more  will  be  said  in  its  proper  place. 

The  next  thing  to  be  considered  is,  that  wrongful  pos- 
session which  was  obtained  by  disseisin,  and 
the  method  of  redress  the  law  directed  to  be 
pursued  (a).    Disseisin  was  now  considered  in  a  very  large 

(a)  The  author  is  here  still  following  Bracton,  and  it  is  remarkable  how 
entirely  the  Mirror  followed  him  upon  this,  as  upon  so  many  other  subjects. 
"  Disseisin  is  a  personal  trespass,  or  a  wrongful  putting  one  out  of  possession  ; 
wrong  is  here  taken  for  deforcement  or  disturbance,  as  for  ejection.  Deforce- 
ment, as  if  another  entereth  into  another's  tenement  when  the  rightful  owner 
is  at  the  market  or  elsewhere,  and  at  his  return  cannot  enter  therein,  but  is 

1  Bract.,  159  b.,  160.  2  16  Hen.  III.  3  Bract.,  160,  161  a. 
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sense,  and  much  beyond  the  idea  to  which  it  was  first 
applied.  It  was  not  only  when  the  owner,  or  his  agent, 
or  family,  who  were  in  seisin  in  his  name,  were  ejected 
from  the  freehold  unjustly  and  violently,  without  judgment 
of  law  ;  but  also,  when  a  house  had  been  left  without  any 
one  therein,  and  the  owner,  his  agent,  or  family,  returning 
from  his  business,  was  denied  admittance  by  one  who  had 
taken  possession,  it  was  a  disseisin ;  if  a  man  was  ob- 
structed in  a  free  use  of  his  freehold,  that  was  a  disseisin  ; 
for  though  he  might  remain  in  possession,  the  full  extent 
of  that  possession  was  not  enjoyed.  If  any  one  dug,  or 
put  sheep,  or  otherwise  intruded,  upon  land,  under  claim 
of  an  easement  (for  if  it  was  without  a  claim  of  right,  it 
was  only  a  trespass) ;  or,  if  a  person  made  improper  use 
of  an  easement  he  had  a  right  to :  this  was  a  disseisin  (a). 
Again,  if  a  person  was  in  seisin  for  life,  or  for  years,  or 
as  guardian,  or  otherwise,  and  infeoffed  another,  in  preju- 
dice of  the  right  owner ;  if  a  person  distrained  for  services 
not  due,  or  where  they  were  due,  exceeded  the  bounds  of 
a  reasonable  distress,  these  were  disseisins.  In  short,  if 
one  claimed  to  partake  with  the  right  owner,  or  raised 
an  unjust  contention  against  him,  it  was  a  disseisin  of  the 
freehold.1 

The  above  were  disseisins  without  violence;  others  were 
said  to  be  violent ;  but  in  order  to  understand  what  the 
law  considered  as  a  violent  disseisin,  we  must  see  what 

kept  out,  and  hindered  so  to  do.  1.  Disturbance  is  if  one  disturb  me  wrong- 
fully to  use  my  seisin,  which  I  have  peaceably  had  ;  and  the  same  may  be 
done  in  various  ways,  as  when  one  driveth  away  a  distress,  so  that  I  cannot 
distrain  in  the  tenement  liable  to  my  distress,  whereof  I  have  had  seisin  be- 
fore. 2.  Another  is  where  one  doth  replevy  his  distress  wrongfully.  3.  As 
if  one  distrain  me  so  outrageously  that  I  cannot  manure,  plough,  or  sow  my 
land  duly"  {Mirror,  c.  iii.,  s.  2). 

(a)  A  distinction  which,  as  has  been  pointed  out,  was  derived  from  the 
civil  and  canon  laws  (vide  vol.  i.,  cxvi.j,  and  is  to  be  found  in  the  Mirror  of 
Justice.  ''Note  that  all  property  is  in  two  kinds  —  either  in  right  of  posses- 
sion or  in  right  of  property,  and  therefore  there  were  distinct  remedies  for 
either,  and  the  remedy  by  assize  of  novel  disseisin  was  for  the  known  posses- 
sion—  that  is  to  say,  if  a  man  were  forcibly  turned  out  of  possession,  even 
although  he  had  no  right  to  it,  he  could  have  restitution  by  this  assize,  and 
the  disseizee  was  put  to  his  writ  of  right,  which  was  the  remedy  for  recovery 
of  the  right  of  property."  "  If  I  take  from  you  forcibly  anything  of  which 
you  have  peaceable  possession,  I  do  wrong  to  the  king  ;  when  1  use  force  when 
1  ought  to  use  judgment,  i.  e.,  resort  to  a  court  of  law  for  redress"  (c.  ii.,  s. 
25).  It  is  very  remarkable  that  it  is  distinctly  stated  in  the  Mirror  that  the 
remedy  lay  for  a  term  or  lease  for  years. 

1  Bract.,  161  b,  162. 
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the  nature  of  vis  was.  Vis  was  of  two  kinds,  according 
to  Bracton  :  thus,  there  was  vis  simplex  and  vis  armata. 
It  is  not  difficult  to  conceive  what  was  said  to  bo  vis 
oDiiata:  it  was  not  only  the  coming  with  weapons  of 
any  sort,  or  finding  them  at  the  place  where  they  were 
used  ;  but  if  a  person  came  with  arms,  and  made  no  use 
of  them,  the  terror  of  them  might  be  thought  so  to  have 
operated  as  to  make  the  disseisin  seem  to  have  been  cum 
a  nit  is.  Vis  simplex  is  defined  by  Bracton  to  be  quotiens  quis, 
quod,  sibi  videri  putat,  non  per  judieem  reposcit;  that  is,  where- 
ever  a  person  took  the  law  into  his  own  hands.  This 
distinction  of  vis  cum  armis  and  vis  sine  armis,  was  im- 
portant, as  the  penalty  upon  tlisseizors  was  proportioned 
thereto.1 

Whatever  was  the  way  in  which  the  disseisin  was  com- 
mitted, the  law  not  only  allowed,  but  required  the  dis- 
seizee, incontinenter,  flagrante  disseisin^,  et  ma/eficio,  to  expel 
the  wrong-doer.  What  was  meant  by  incontinenter,  Brac- 
ton thinks  was  pointed  out  by  the  term  of  fifteen  days 
allowed  to  a  tenant  summoned  in  a  writ  of  right.  If  the 
owner  was  present  at  the  time  of  the  disseisin,  he  was  to 
eject  the  disseizor  that  very  day,  if  possible,  or  on  the 
morrow,  or  the  third  or  fourth  day ;  and  beyond  that 
time,  provided  he  had  uninterruptedly  continued  his  en- 
deavors, by  calling  in  the  assistance  of  his  friends,  and 
resuming  the  attack. 

If  he  was  absent  when  the  disseisin  was  committed, 
then  a  distinction  was  to  be  made  according  to  the  dis- 
tance;  a  reasonable  time  was  allowed  for  his  getting 
information  of  the  fact,  and  for  his  arrival ;  and  if  he 
pursued  his  attack  upon  the  disseizor  within  the  stated 
time  after  such  arrival,  the  law  considered  it  as  done  in- 
contmenter.  As,  for  instance,  if  he  was  out  of  the  king- 
dom in  what  was  called  simplex  peregrinatio  to  St.  Jago,  or 
in  the  king's  service  in  Gascony,  he  had  forty  days,  and 
two  floods  and  one  ebb,  which  latter  indulgence  was  for 
the  delay  occasioned  b}rthe  sea;  and  then  he  had  the  fifteen 
days  after  he  returned,  and  also  the  four  days  above  men- 
tioned, to  resume  the  attack.  If  he  was  in  a  simplex  -pere- 
grinatio to  the  Holy  Land,  he  had  a  year  allowed  him,  to- 
gether with  the  fifteen  and  four  days;  but  if  he  was  in 

1  Bract.,  162. 
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what  they  called  a  general  passage  to  the  Holy  Land,  the 
time  was  three  years,  together  with  the  fifteen  and  four 
days. 

Such  was  the  time  allowed  by  the  law  for  a  man  to  re- 
dress the  injury  he  had  suffered,  but  if  he  permitted  a 
longer  period  than  that  to  elapse,  he  gave  up  his  right, 
and  lost  both  his  natural  and  civil  possession,  as  they 
called  it,  which  were  thenceforward  in  the  disseizee,  who 
could  not  afterwards  be  ejected  but  by  judgment  of  law.1 

As  to  the  power  of  redress  by  the  act  of  the  party  in- 
jured, and  the  situation  in  which  recourse  must  be  had 
to  the  assize,  the  law  may  be  shortly  stated  in  this 
manner.  For  instance,  I  eject  you  from  your  freehold, 
you  may  have  an  assize.  Again,  I  eject  you,  and  you  me, 
incontinently,  flagrante  disseisind;  I  cannot  have  an  assize, 
because  I  only  suffer  what  I  had  before  done  myself. 
Again,  I  eject  you,  and  you  eject  me,  incontinently,  and 
I,  again,  incontinently  eject  you;  still  you  may  have  an 
assize,  and  so  in  infinitum;  for  the  true  possessor  may,  by 
law,  eject,  incontinently,  the  wrong-doer,  and  an  assize 
shall  not  be  brought  against  him  for  it;  but  should  the 
true  possessor  be  negligent,  after  the  disseisin,  in  pursu- 
ing the  injury,  he  lost,  as  was  before  said,  both  his  civil 
and  natural  possession,  and  had  no  redress  but  by  the 
assize 2  (a). 


(a)  Here,  again,  it  is  observable  bow  closely  the  Mirror  follows  Bracton  :  "  It 
is  said  wrongful  to  put  a  difference  from  rightful,  which  is  no  offence  —  as,  if 
you  take  from  me  that  which  is  mine,  I  may  take  it  from  you  again ;  and  I  do 
not  offend,  for  I  am  warranted  to  do  so  by  the  law  of  nature.  But  I  cannot  do  so 
afterwards;  for  if  I  take  from  you  forcibly  anything  whereof  you  have  had  the 
peaceable  possession,  I  do  disseize  you,  and  1  do  wrong  to  the  king  when  1  dis- 
seize him  of  his  right,  or  use  force  when  I  ought  to  use  judgment,  i.  e.,  resort 
to  law  (c.  xxiii.,  s.  27).  It  is  remarkable  that,  so  lately  as  the  reign  of  Henry 
VI.,  lands  and  houses  were  forcibly  taken  possession  of  and  held  by  force  of 
arms,  insomuch  that  men  were  actually  killed  in  the  defence,  as  will  be  seen 
from  the  Paston  Letters  (v.  2, 1. 281).  In  that  reign,  the  statute  of  forcible  entry 
passed,  to  prohibit  such  forcible  seizure  of  property,  and  Lord  Coke  says  that 
it  only  affirmed  the  common  law.  Elsewhere  it  is  said,  on  disseisin  :  The 
jury  are  not  to  be  examined  upon  the  title  of  the  possession,  but  it  is  suffi- 
cient for  the  judge  to  know  if  the  plaintiff  were  disseized  of  his  land,  whether 
it  were  rightful  or  wrongful,  according  to  the  plaint.  For,  though  it  were 
right,  nevertheless  it  was  tortious,  because  the  tenant  used  force  where  he 
should  have  used  judgment,  and  made  himself  a  judge  therein ;  and  judg- 
ment is  to  be  given  for  the  plaintiff  so  as  he  shall  recover  seisin  in  another 
court."     It  is  also  said :  It  behoveth  to  inquire  if  the  disseizors  came  with 

1  Bract.,  163.  2  Ibid.,  164. 
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If  the  disseizor  transferred  the  land  on  the  day  of 
the  disseisin,  or  the  day  after,  the  donee  might  be  ejected, 
incontinently,  by  the  true  owner,  the  same  as  the  princi- 
pal disseizor ;  in  like  manner  also,  the  assize  might  be 
brought  against  both  ;  against  the  first  ad  pamarn,  and 
against  the  second  ad  pamam  and  ad  restitutionem.  If  a 
long  interval  had  passed  between  the  disseisin  and  the 
transfer,  the  second  would  not  have  been  liable  adpcenam, 
but  only  to  make  restitution.1  Again,  if  the  first  wrong- 
doer was  disseized  by  another,  the  true  owner  might 
either  incontinently  eject  the  last  disseizor,  or  bring  an 
assize  against  him ;  and  if  he  deferred  doing  it,  the  first 
disseizor  might  do  either.  In  all  these  cases  of  recovering 
possession  by  force,  the  sheriff,  though  not  bound  to  inter- 
fere ex  officio,  might  assist  at  the  request  of  the  disseizee  ; 
yet.  he  was  to  take  care  how  he  acted,  as  he  would  be  sub- 
ject to  an  assize,  in  like  manner  as  the  person  whom  he 
meant  to  assist ;  he  might  take  a  part  in  these  matters, 
either  as  a  private  friend  or  officially  as  sheriff,  to  keep  the 
king's  peace.2 

When  the  party  disseized  had  neglected  to  avail  him- 
self of  the  authority  the  law  gave  him  to  re-  Assize  of  nove, 
cover  possession  while  the   injury  was  fresh      disseisin. 
(a),  he  was  then  to  recur  to  the  recognition  of  assize ; 
that  compendious  way  for  recovering  possession,  which 
became  now  more  practised  than  ever. 

Everybody  who  was  a  tenant  of  a  freehold  nomine  suo 

force  and  arms,  although  they  hurt  no  one's  body,  all  of  them,  nevertheless, 
are  to  be  adjudged  to  corporal  punishment;  and  if  they  cast  him  out  of  his 
dwelling-house,  or  out  of  his  demesne,  the  felony  is  punishable  at  the  king's 
suit  or  at  the  suit  of  the  party,  for  no  one  is  to  be  cast  Qut  of  his  house, 
where  he  dwelleth,  and  which  he  hath  used  as  his  own  for  a  year,  without 
judgment,  though  he  hath  no  title  thereto  but  by  disseisin  or  intrusion  ;  and 
it  sufticeth  for  force  and  arms,  or  by  the  showing  of  arms,  for  to  hurt  the  ad- 
versaries; and  under  the  name  of  arms  are  contained  bows,  arrows,  saws, 
lances,  spears,  staves,  swords,  and  targets  of  iron  (c.  iii.,  s.  29). 

(a)  Here,  again,  the  author  follows  Bracton,  as  the  3Iirror  had  followed 
him:  "It  is  called  'novel'  to  put  a  difference  from  those  which  are  ancient, 
for  anciently  kings  used  to  go  over  the  shires  to  hear,  inquire,  and  determine 
offences,  and  to  redress  the  wrongs  there,  and  that  afterwards,  by  reason  of 
the  multitude  of  offences ;  and,  that  kings  could  not  do  all  by  themselves, 
they  sent  their  justices  in  eyre,  who  have  not  power  to  decide  and  determine 
a  personal  offence,  but  for  a  thing  brought  and  not  determined  in  the  last 
eyre.  And  if  the  disseisin  was  before  the  eyre,  then  it  was  ancient ;  but  if 
it  were  done  since  the  last  eyre,  then  it  was  a  '  novel '  disseisin  "  (c.  iii.,  s.  25). 
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propria,  might  have  this  remedy  by  assize ;  those  there- 
fore who  were  in  possession,  nomine  alieno,  as  a  guardian, 
an  agent,  the  family  of  a  man,  or  his  servant,  ajirmarius 
or  fructuary  (not  being  nfoedifirmarius),  an  usurer  or  guest, 
one  who  held  from  day  to  day  or  from  year  to  year,  or 
an  usufructuary  who  held  for  a  term  of  years,  none  of 
these  could  bring  an  assize,  but  that  remedy  was  left  to 
him  who  was  the  dominus  proprietatis,  out  of  whose  fee  all 
those  interests  issued.  It  is  laid  down  gravely  by  Brac- 
ton,  that  should  a  man  be  ejected  from  his  ship,  quasi  de 
libero  tenemento,  he  was  no  more  entitled  to  an  assize  than 
if  he  had  been  dragged  from  his  horse  or  carriage,  though 
he  makes  a  question  concerning  an  ejecjtment  from  a 
wooden  house ;  to  which  he  answers,  that  if  it  stood  on 
his  own  land,  whether  adhering  to  the  soil  or  not,  an  as- 
size would  lie ;  but  if  on  the  land  of  another,  and  there 
had  been  any  prohibition  or  injunction  against  the  build- 
ing or  removal,  the  person  on  whose  land  it  was  built 
might  have  an  assize ;  if  there  had  been  none,  and  it  had 
been  removed  without  any  contest,  he  could  not  have  an 
assize.1 

An  assize  lay  not  only  against  the  disseizor,  but  against 
all  his  aiders  and  abettors,  whether  present  or  not ;  not 
only  against  those  who  did  the  fact,  but  against  those  in 
whose  name  it  was  done,  or  who,  after  it  was  done,  con- 
curred in  or  approved  it ;  as  by  this  avowal  and  ratifica- 
tion they  seem  to  make  themselves  parties.2  It  only  lay 
against  those  who  were  in  some  of  the  above  ways  parties 
to  the  fact  and  therefore  not  against  an  heir,  or  successor 
to  the  disseizor,  who,  though  liable  to  make  restitution, 
were  not  to  undergo  a  penalty  for  the  disseisin.3  Never- 
theless, where  any  of  the  parties  died,  or  the  assize  had 
not  been  brought  with  such  diligence  as  the  law  required, 
and  the  matter  was  not,  by  commencement  of  some  pro- 
ceeding, become  litigious,  as  the  lawyers  called  it ;  in  such 
cases  recourse  was  to  be  had,  not  to  a  writ  of  right  as  for- 
merly, but  to  a  remedy  which  had  been  lately  invented, 
called  a  writ  de  ingressu,  or  writ  of  entry,  which  has  been 
so  often  alluded  to,  and  of  which  more  will  be  said  here- 
after.4 

The  form  of  the  writ  of  novel  disseisin  differed  from 

1  Bract.,  167,  168.        2  Ibid.,  171.        s  Ibid.,  172.        *  Ibid.,  175, 176. 
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that  in  Glanville's  time  in  nothing  but  in  the  return;  the 
limitation  was  still,  notwithstanding  the  stat-  Komi  or  the 
ute,  post  ultimum  reditu m  domini  regis  de  Britain,-  "'"'■ 
nia  in  Angliam ;l  but  the  return  was  usq;  ad  pr imam  as- 
sisam  cum  justitiarii  nostri  ad  partes  ills  venerint ;  according 
to  the  appointment  of  justices  of  assize  as  directed  to  be 
made  by  Magna  Charta.  It  seems,  that  upon  this  writ 
pledges  of  prosecution  were  to  be  taken  by  the  sheriff 
only  in  case  they  had  not  been  found  in  the  king's  court 
or  a  promise  given,  which  used  in  some  instances  to  be 
accepted  instead  of  pledges.  The  pledges  were  to  be  two 
at  least,  and  such  as  were  sufficient  to  pay  the  misericordia 
to  the  king,  if  the  complainant  should  retract  or  not  prose- 
cute his  suit.  If  a  husband  and  wife  were  complainants, 
two  pledges  were  enough  ;  and  it  was  the  practice  to  be 
contented  with  two,  when  there  were  more  complainants 
than  one,  though  it  was  thought  safer  that  each  should 
find  two.  Notwithstanding  the  clause  commanding  the 
sheriff  quod  faciat  tenementum  reseisiri  de  catallis  was  still 
continued,  this  part  of  the  writ,  says  Bracton,  was  never 
executed,  but  these  were  left  to  be  estimated  in  the  dam- 
ages by  the  recognitors.2 

The  other  directions  of  the  writ  were  to  be  executed  as 
follows: — In  pursuance  of  quod  tenementum  faciat  esse  in 
pace,  etc.,  the  sheriff  was  to  see  that  the  disseizor  did  not 
convey  the  land  to  any  one,  and  that  the  disseizee  made 
no  entry  thereon ;  and  if  an  entry  was  made  by  any  one, 
under  any  pretext  whatever,  he  was  to  restore  it  to  the 
true  owner,  so  to  remain  till  the  next  assize.  As  to  send- 
ing the  recognitors  ad  videndum  tenementum,  he  was  to  cause 
a  view  to  be  had,  not  by  one  or  two,  but  by  the  whole*  if 
possible,  or  at  least  by  seven ;  for  an  assize  could  not,  says 
Bracton,  be  taken  by  less  than  seven,  though  it  might  for 
particular  reasons  be  taken  by  more  than  twelve. 

The  reason  of  a  view  was,  that  there  might  be  a  cer- 
tainty about  the  matter  in  question,  both  for  the  guide 
of  the  jurors  in  swearing  and  the  judge  in  giving  judg- 
ment. The  jurors  were  to  see  what  the  freehold  was, 
whether  it  was  land  or  rent,  whether  it  Avas  consecrated 
to  the  church  or  not,  whether  it  was  held  solely  or  in 
common.    They  were  to  see  that  the  complainant  did  not 

1  Vide  vol.  I,  453.  a  Bract.,  179. 
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put  more  in  view  than  he  had  claimed  in  his  writ,  for 
then  he  would  be  amerced,  though  he  might,  if  he  pleased, 
put  less.  They  were  to  see  in  what  vill,  in  what  locus,  in 
what  part  of  the  locus,  and  within  what  bounds,  the  free- 
hold lay.  If  it  was  a  rent,  they  were  to  see  the  land  out 
of  which  it  issued  (an  assize  being  the  remedy  for  rents  in 
some  cases  where  a  distress  failed),  the  like  of  common 
pasture.  The}'  were  to  view  not  only  the  land  where  the 
common  lay,  but  also  that  to  which  it  was  appurtenant ; 1 
and  thus,  in  all  cases,  the  jurors  were  to  have  a  view  of 
the  thing  in  question  for  their  better  information.2 

It  was  the  complainant's  duty  to  attend  and  point  out 
all  the  above  circumstances  to  the  jurors  ;  and  if  he  could 
not,  and  appeared  totally  ignorant  of  the  matter,  the  writ 
of  assize  was  lost,  and  the  assize  cadit  in  perambulationem, 
as  they  called  it  ;  that  is,  became,  by  consent  of  the  parties, 
a  perambulation  to  make  a  general  inquiry  concerning  the 
locality,  the  metes  and  bounds  of  the  land.3  It  was  a  rule, 
that  could  the  complainant  point  out  the  locus,  but  not  the 
precise  part  thereof,  it  Avas  sufficient  if  he  was  proved  by 
the  oaths  of  the  recognitors  to  have  seisin  anywhere  in  the 
locus  alleged. 

If  either  of  the  parties  failed  to  appear  at  the  day  ap- 

proceeding  pointed  before  the  justices,  his  pledges  were  in 
thereon."  miser  icor  did ;  if  neither  of  them  appeared,  the 
assize  was  void,  and  all,  both  principals  and  pledges,  were 
in  misericordid.  If  the  disseizor  appeared  and  confessed 
the  disseisin,  as  in  so  doing  he  acknowledged  an  injury 
which  was  against  the  peace,  he  was  to  be  committed  to 
goal.  If  the  disseizor  was  absent,  and  the  complainant 
present,  together  with  the  recognitors,  though  no  one  was 
present  for  the  disseizor,  the  assize  was  still  to  proceed 
per  defaltum  ;  it  being  a  rule,  that  the  assize  should  on  no 
account  be  delayed  ;  in  such  case,  however,  the  complain- 
ant was  always  examined  as  to  the  ground  of  his  demand.4 
The  complainant  might,  at  the  time  of  appearance,  make 
a  retraxit  of  his  complaint ;  for  which  his  pledges,  as  was 
before  said,  would  be  amerced,  unless  he  obtained  the 
license  of  the  court  for  so  doing.5 

When  both  parties  appeared  in  court,  the  writ  was  to 
be  read,  and  the  matter  of  complaint  inquired  into.    Brac- 

1  Bract.,  180.        2  Ibid.        3  Ibid.      *  Ibid.,  182,  183.       5  Ibid.,  182  b. 
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ton  blames  some  judges  who,  immediately  after  hearing 
the  writ  read,  would  proceed  to  ask  the  party  complained 
of,  what  he  could  say  against  the  assize;  he  thought  it 
hasty  and  premature  to  put  a  person  to  answer  before  the 
matter  of  the  complaint  was  properly  examined  and  estab- 
lished ;  for  it  was  not  yet  known  whether  the  proceeding 
was  to  be  by  an  assize  or  by  a  jury  (the  distinction  between 
which  will  be  seen  presently),  whether  the  fact  was  a  tres- 
pass or  a  disseisin;  he  thought,  therefore,  that,  as  in  a 
question  concerning  the  proprietas,  the  demandant  was  to 
show  by  what  right  he  claimed:  in  like  manner,  in  this 
suit,  it  was  not  sufficient  barely  to  propound  a  complaint, 
but  to  show  the  jus  querela?,  and  how  the  complainant  was 
entitled  to  make  it. 

The  justices,  therefore,  for  their  own  information,  and 
to  instruct  the  jurors,  were  to  interrogate  as  to  the  par- 
ticulars of  the  complainant's  case;  of  what  freehold  he 
was  disseized,  whether  land  or  rent,  whether  for  life  or  in 
fee,  whether  by  descent  or  purchase  ;  of  a  rent,  whether  it 
issued  out  of  a  chamber  or  a  freehold,  whether  for  life  or 
in  fee  ;  of  the  boundaries  and  size  of  the  freehold,  whether 
there  was  any  ejectment  from  the  freehold,  whether  it  was 
by  day  or  night,  with  arms  or  without,  with  ro'bbery  or 
without;  and  innumerable  other  circumstances  which 
might  constitute  the  merits  of  the  case.1 

When  these  inquiries  had  been  made,  then,  and  not  till 
then,  was  the  tenant  to  be  asked  if  he  could  say  anything 
why  the  assize  ought  to  remain.  The  matter  of  such  ob- 
jection might  be  found  in  the  interrogatories  put  to  the 
complainant.  If  the  tenant  could  show  no  cause  why  the 
assize  should  remain,  but  at  once  denied  he  had  committed 
any  disseisin,  he  simply  put  himself  upon  the  assize,  and 
the  assize  proceeded,  as  they  called  it,  in  modum  assise, 
that  is,  upon  the  simple  question  of  disseisin ;  and  if  the 
jurors  were  present,  or  seven  of  them  at  least,  against 
whom  there  was  no  cause  of  exception,  they  proceeded  to 
take  the  assize ;  if  they  were  not  present,  the  assize  was 
deferred  to  another  day,  when  they  were  to  appear,  and 
the  assize  was  to  proceed. 

If  the  jurors  appeared  at  the  next  day,  then  the  excep- 
tions to  them  were  to  be  stated.     These  were  of  various 

1  Bract.,  184. 
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kinds.  Bracton  says,  that  was  a  good  exception  to  a  juror 
which  would  be  a  good  one  to  a  witness.  One  rendered 
infamous  by  having  been  convicted  of  perjury  could  not 
be  a  juror,  according  to  the  rule  expressed  in  the  English 
of  those  days,  uHe  ne  es  othes  worthe  that  es  enes  gylty  of  oth 
broken."  Any  enmity  against  a  party,  any  friendship 
with  him,  was  a  good  exception  (a).  Being  a  servant, 
familiarity,  consanguinity,  affinity,  unless  the  connection 
was  equally  with  both  parties  ;  being  of  the  same  table  or 
family  ;  under  the  power  of  a  party,  so  as  to  he  benefited 
or  hurt;  owing  suit  or  service;  being  counsel  or  advocate; 
all  these,  and  many  others,  were  good  causes  of  exception 
to    jurors.     When   the  parties  had  at  length 

Of  the  verdict.  ■'       ,  .  ,  ,       L  ^  i  0.  °  , 

agreed  upon  a  juror,  they  could  not  atterwards 
reject  him;  and  when  the  number  was  complete,  the 
assize  proceeded,  the  first  juror  having  taken  the  follow- 
ing oath:  "Hear  this,  ye  justices,  that  I  will  speak  the 
truth  of  this  assize,  and  of  the  tenement  of  which  I  have 
had  a  view  by  the  king's  writ"  (altering  these  words 
where  the  subject  was  a  rent,  a  common,  and  the  like), 
"and  in  nothing  will  omit  to  speak  the  truth.  So  help 
me  God,  and  these  holy  gospels."  After  this,  the  other 
jurors,  "in  order,  repeated  the  following  words:  "That 
oath  which  the  foreman  here  hath  taken,1  I  will  keep  on 
my  part,  so  help  me  God,  and  these  holy  gospels."2 

After  the  oath  was  taken  in  the  foregoing  manner,  the 
prothonotary,  for  the  information  of  the  jurors,  was  to  re- 
hearse the  effect  of  the  writ,  in  the  following  way  :  "  You 
shall  say,  upon  the  oath  which  you  have  taken,  whether  N. 
unjustly,  and  without  a  judgment,  disseized  B.  of  his  free- 

(a)  A  juror  could  be  challenged  because  he  held  land  of  the  other  party 
(Year-Book,  7  Edward  IV.,  5;  3  Henry  VI,  39)  ;  so  of  a  "gossip"  or  god- 
father {Ibid.,  10  Henry  VI.,  24;  49  Assize) ;  so  for  any  direct  relationship  to 
one  of  the  parties  (1  Edward  IV.,  63) ;  so  if  he  was  favorable  to  the  other 
party  (10  Henry  VI,  10;  7  Henry  VI,  25;  20  Henry  VI,  40)  In  order  to 
avoid  the  evils  thus  avoided  in  the  king's  court  by  challenges,  causes  were 
removed  into  that  court  from  the  local  court,  the  court  baron,  or  the  court  of 
the  hundred  ;  for  it  might  be  that  all  the  tenants  of  a  manor  or  a  hundred 
were  tenants  of  the  other  party  (22  Edward  IV.,  3) ;  and  then,  in  the  king's 
court,  the  jury  could  be  ordered  to  come  from  another  vill,  or  hundred,  the 
king's  court  having  power  to  summon  jurors  from  any  part  of  the  county 
( Year-Book,  31  Henry  VI,  39).  And  so  if  the  case  interested  a  corporation 
in  the  vill  or  the  hundred  itself,  the  jurv  would  come  from  the  next  hundred 
(31  Assize,  19 ;  15  Edward  IV.,  18). 

1  Talis  primus  hie.  2  Bract.,  184  b,  185  b. 
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hold  in  such  a  vill,  after  the  last  return  of  the  king,  etc., 
or  not"  (a).  In  this  situation  of  things  the  justices  were 
to  say  nothing  towards  instructing  the  jurors,  hecause 
nothing  had  been  said  by  way  of  exception  against  the 
assize ;  but  the  jurors  were  to  retire  into  some  secret  place, 

(a)  It  is  to  be  observed  that  nothing  is  said  about  evidence,  the  reason  being, 
that  even  in  the  time  of  Bracton  (from  whom  all  this  is  taken)  the  jurors 
were  still  considered  as  witnesses,  and  the  course  of  procedure  had  not  yet 
gone  so  far  as  to  allow  of  evidence  being  adduced.  The  jurors,  therefore, 
were  left  to  decide  upon  their  own  knowledge,  and  of  course  great  difficulties 
arose,  for  none  of  them,  or  only  some  of  them,  might  know  anything  at  all 
about  the  matter ;  and  though,  as  they  came  from  the  vicinage,  it  was  most 
probable  that  some  of  them  might  know  something  about  it,  it  would  prob- 
ably be  in  a  great  degree  hearsay,  or,  at  the  best,  common  understanding. 
The  course  of  procedure  taken  in  the  almost  certain  contingency  of  the  jurors 
either  being  in  doubt  or  at  variance  among  themselves  upon  the  matter  may 
well  be  illustrated  from  some  passages  in  the  Mirror,  the  author  of  which 
lived  and  wrote  in  the  same  age  as  Bracton.  From  these  passages,  it  would 
seem  that  the  course  was  this:  that  if  no  two  among  them  could  agree  for 
the  plaintiff,  he  failed,  but  that  if  any  two  of  them  could  speak  on  his  oath 
in  his  favor,  then  (unless  others  could  speak  positively  the  other  way)  that 
would  suffice  for  the  plaintiff,  provided  that  it  was  found  upon  examination 
that  they  agreed  as  to  what  was  the  pith  and  point  of  the  action.  Thus  it  is 
said :  "It  is  an  abuse  to  count  of  so  long  a  time  (i.  e.,  in  writs  of  right), , 
wiiereof  none  can  testify  the  hearing  or  seeing,  which  is  not  to  endure  gen- 
erally above  forty  years.  It  is  an  abuse  that  they  examine  not  the  jurors, 
although  they  find  at  least  two  agree.  It  is  an  abuse  to  compel  jurors  —  wit- 
nesses—  to  say  that  which  they  know  not,  by  distress  of  fine  and  imprison- 
ment, when  they  could  not  say  anything.  It  is  an  abuse  to  use  the  words, 
'to  their  knowledge,'  on  their  oath,  to  make  the  jurors  speak  upon  thoughts, 
since  the  chief  words  of  their  oath  be  that  they  speak  the  truth."  Elsewhere 
it  is  said  that  two  credible  witnesses  are  sufficient,  and  the  usage  is  that  the 
affirmative  party  in  aid  of  the  court  cause  the  nearest  credible  neighbors  to 
appear  in  witness,  so  that  there  be  twelve  men  at  the  least  of  the  jury  (of 
ancient  time  ordained  to  be  of  the  assize),  of  which,  if  two  are  agreed,  by 
verdict  of  them  and  of  the  others,  or  if,  by  good  examination,  all  the  jurors 
be  of  one  assent,  it  is  sufficient.  And  if  not,  or  if  all  the  jurors  say  gen- 
erally that  they  know  nothing,  or  doubt  of  the  matter,  or  if  they  say  not  ex- 
pressly against  the  defendant,  or  if  they  speak  for  the  defendant,  in  such 
cases  it  is  to  be  adjudged  against  the  plaintiff  that  he  proveth  not  sufficiently 
his  case.  And  although  the  defendant  would  make  other  defence,  he  shall 
not  be  suffered  to  do  so  (Ibid.).  It  is  added  that  only  against  jurors  hold 
challenges,  as  witnesses,  as  that  the  juror  has  been  convicted,  or  indicted,  or 
be  friend,  cousin,  or  ally  of  the  opposite  party,  or  because  he  is  within  age, 
or  has  procured  himself  to  be  put  on  the  jury  ;  and  if  the  challenge  be  de- 
nied, it  is  to  he  tried  by  the  jurors.  So  elsewhere,  in  disseisin,  if  the  jurors 
in  petit  assizes  are  agreed  that  one  shall  give  their  common  verdict  for  all, 
and  if  they  say  that  they  know  nothing,  then  the  plaintiff  shall  receive 
nothing,  because  he  proved  not  his  case;  and  if  they  be  of  different  opinions, 
they  are  not,  therefore,  to  be  threatened  or  imprisoned,  but  are  to  be  severed, 
and  diligently  examined.  And  if  two  jurors  be  found  to  agree  among  all  the 
rest,  it  sufficeth  for  him  for  whom  they  speak ;  and  they  are  not  to  be  ex- 
amined upon  the  title,  as  it  is  sufficient  "for  the  judge  to  know  if  the  plaintiff 
were  disseized  (c.  iii.,  s.  24). 
11* 
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and  there  to  converse  with  one  another  upon  what  they  had 
in  charge,  and  no  one  was  to  have  access  to  them,  or  talk 
with  them,  till  they  had  given  their  verdict ;  nor  were  they, 
on  the  other  hand,  by  signs  or  words,  to  give  the  least  inti- 
mation what  their  verdict  was  to  be. 

There  often  happened  a  difference  of  opinion  between 
the  jurors,  in  which  case  the  court  used,  as  it  was  called,  to 
ajforce  the  assize  ;  that  is,  others,  according  to  the  number 
of  dissenting  voices,  were  added  to  the  major  part  of  the 
assize,  and  if  they  happened  to  agree,  their  verdict  was 
held  good;  and  the  dissenting  jurors  were  to  be  amerced 
quasi  pro  transgression  e,  says  Bracton,  as  guilty  of  a  sort  of 
offence,  in  obstinately  maintaining  a  difference  of  opinion. 

When  the  verdict  was  given,  judgment  was  delivered  ac- 
cording to  it,  unless  the  jurors  should  have  expressed  them- 
selves obscurely,  and  the  justices  were  disposed  to  examine 
further  into  the  matter;  and  should  the  jurors,  or  those 
who  were  added  by  afforcement,  still  be  unable  to  declare 
plainly  and  fully  what  their  meaning  was,  the  method  was 
either  to  get  the  parties  to  agree  to  the  matter,  or  the  judg- 
ment was  adjourned  into  the  great  court,  where  it  was 
finally  to  be  determined.  Another  way  of  putting  a  point 
of  doubt  and  obscurity  into  a  course  of  examination,  was 
by  certificate,  the  nature  of  which  will  be  explained  here- 
after. When  the  assize  failed  to  give  a  plain  and  intelligi- 
ble verdict,  it  was  the  office  of  the  justices  to  endeavor  to 
elucidate  it  by  interrogation  and  discussion.  If  the  jurors 
were  entirely  ignorant  of  the  matter,  then,  as  in  the  former 
case,  others  were  to  be  added  who  knew  the  truth  ;  and  if, 
after  that,  the  truth  could  not  be  got  at,  they  were  to  give 
their  verdict  upon  the  best  of  their  belief,  according  to 
their  consciences.1  Though  it  was  commonly  said,  that 
truth  was  the  province  of  the  juror,  and  justice  and  judg- 
ment that  of  the  judge  :  it  seems,  says  Bracton,  that  judg- 
ment belongs  to  the  jurors,  inasmuch  as  they  are  to  say 
upon  their  oath  whether  one  man  disseized  another.  But 
yet,  as  the  judge  is  to  give  a  just  judgment,  it  becomes  him 
diligently  to  weigh  and  examine  what  is  said  by  the  jurors, 
to  see  whether  it  contains  any  truth,  that  he  may  not  him- 
self be  misled  by  their  mistakes.2 

If  judgment  was   given  for  the   complainant,  the  land 

1  Bract.,  185  b,  186  b.  *  Ibid.,  186  b. 


CHAP.  VI.]  DISSEISIN:    TRIAL.  127 

was  to  be  restored,  with  all  its  produce,  received  and  to  be 
received,  from  the  disseisin  to  the  time  of  the  judgment; 
and,  as  the  sheriff  was  commanded  to  keep  the  land  in 
peace  till  the  assize  was  taken,  the  disseizee  was  to  recover 
damages  for  any  unjust  abuse  or  misuse  of  the  land  in  that 
interval.  The  disseizor  was  to  suffer  certain  penalties  (a). 
He  was  to  be  in  misericordia  regis,  in  proportion  to  the 
nature  of  the  disseisin ;  as,  whether  it  was  cum  armis  or 
without,  so  as  the  misericordia  was  never  less  than  the  dam- 
ages :  besides  this,  he  suffered  a  penalty  for  the  peace,  if 
it  had  been  violated.  Again,  if  he  had  committed  robbery 
with  the  disseisin,  he  sutfered  a  triple  penalty;  for  the  dis- 
seisin, the  misericordia;  for  the  peace,  imprisonment ;  and 
for  the  robbery,  as  it  is  termed  by  Bracton,  a  heavy  re- 
demption:  he  did  not,  however,  lose  life  or  limb,  as  the 
robbery  was  not  prosecuted  criminally.  The  disseizor,  if 
he  was  the  principal  in  the  fact,  was  also  to  give  to  the 
sheriff,  on  account  of  his  disseisin,  an  ox  and  five  shillings ; 
but  those  who  were  only  in  aid,  force,  or  council,  did  not, 
in  general,  pay  this  mulct  to  the  sheriff,  though  in  some 
counties  they  did.  The  disseizor  was  also  to  render  dam- 
ages, to  be  estimated  by  the  oath  of  the  jurors,  and  further, 
if  need  were,  or  the  jurors  had  been  excessive,  to  be  taxed 
by  the  justices.  But  the  justices  were  not  to  estimate  the 
damages  at  a  larger  sum  than  the  jurors  had,  unless  it  was 
a  very  clear  case  that  the  jurors  had  taxed  them  much 
lower  than  was  reasonable  or  proper.1 

This  liberty  of  increasing  the  damages  was  allowed  to 
the  judges,  in  order  that  disseisins  might  never  escape  the 
proper  punishment  of  the  law  ;  for,  in  those  times  of  dis- 
order and  oppression,  there  were  many  great  men  who 
would  commit  disseisins  for  the  mere  purpose  of  making 

(a)  In  the  Mirror  it  is  said  to  be  an  abuse  that  plaintiffs  did  not,  as  for- 
merly, recover  not  only  damages  of  the  issues  of  the  possession,  but  recov- 
ered costs  as  to  the  injury,  and  as  much  as  one  might  lawfully  [i.  e.,  reason- 
ably) tax  by  the  occasion  of  such  a  suit  (c.  v.,  s.  1 ).  Elsewhere  it  is  said  : 
The  jury  ought  to  inquire  of  the  damages  —  that  is  to  say,  of  the  profits  of 
the  tenements  since  the  disseizure,  and  to  whose  hands  such  profits  came, 
and  of  the  charges,  costs,  and  reasonable  expenses  which  the  plaintiff  hath 
sustained  in  his  recovery,  and  in  all  things,  and  how  much  he  is  damaged 
in  distress  of  his  goods  and  in  his  honor ;  and,  the  damages  being  assessed, 
it  is  to  be  awarded  that  the  plaintiff  recover  his  seisin,  such  as  it  is,  accord- 
ing to  the  view  of  the  recognitors,  and  the  damages,  and  the  disseizors  are 
punishable  according  to  their  offences  (c.  iii.,  s.  25). 
1  Bract.,  185  b,  187. 
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the  most  of  the  fruits  and  profits  during  the  time  they 
could  keep  their  unlawful  possession;  and  when  they  had 
raised  great  sums  thereby,  they  could  generally  escape 
with  a  small  miserieordia,  through  the  ill-placed  lenity  of 
jurors ;  who,  when  they,  by  their  verdict,  took  from  a 
disseizor  the  land,  were  unwilling  to  load  him  besides 
with  heavy  damages.  For  these  reasons,  it  was  expected 
that  the  justices  should  examine  very  carefully  into  the 
change  that  had  been  made  on  the  land  since  the  disseisin, 
either  through  the  wilfulness  or  neglect  of  the  disseizor, 
or  any  otherwise ;  all  which  he  was  to  be  compelled  to 
make  good,  notwithstanding  much  of  the  damage  might 
have  happened  by  death  of  cattle  and  other  accidents, 
which  it  was  out  of  his  power  to  govern ;  nor  was  any 
allowance  to  be  made  to  a  wrong-doer  for  improvements.1 

This  was  the  manner  of  proceeding,  when  nothing  was 
Exceptions  to    said    against    the   assize,   nor  any   exception 

the  assize,  taken  why  it  ought  to  remain,  as  it  was  called ; 
but  if  the  tenant  did  not  choose  to  put  himself  upon  the 
assize,  he  might  except,  or  plead  such  matter  as  "would 
cause  it  to  remain,  that  is,  defer  it  for  the  present,  or  per- 
haps entirely  destroy  it.  These  exceptions  were,  to  the 
writ,  to  the  person  of  the  complainant  or  tenant,  and  to 
the  assize.  Some  exceptions  to  the  writ  deferred  the 
assize,  but  did  not  destroy  it ;  some  exceptions  to  the 
person  of  the  complainant  entirely  destroyed  the  assize; 
some  exceptions  were  peremptory  as  to  one  person,  and 
deferred  the  judgment,  but  were  not  peremptory  as  to 
another;  as  where  the  complainant  was  not  entitled  to 
the  action,  but  some  one  else.  The  order  of  stating  ex- 
ceptions was  this:  if  the  writ  was  not  good,  there  could 
be  no  further  proceeding  ;  but  if  that  was  good,  then  they 
resorted  to  the  person  of  the  complainant,  to  see  whether 
he  was  entitled  to  the  complaint ;  then  to  the  person  of 
the  tenant,  to  see  if  he  was  the  person  against  whom  the 
complaint  should  be  made ;  and  last  of  all  to  the  assize, 
to  try  si  tenens  injuste  et  sine  judicio  disseisiverit  if  sum  que- 
rentem  de  libro  tenemcnto  suo  in  such  a  vill,  after  such  a 
period  of  time.2 

Thus,  after  the  jurisdiction  of  the  court  was  established, 
the  tenant  was  to  take  his  exceptions  to  the  writ.     Ex- 

1  Bract.,  187.  •  a  Ibid.,  187  b. 
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ceptions  to  the  writ  were  many ;  if  there  was  anything 
faulty  therein,  a  spurious  seal,  a  rasure  in  a  suspicious 
part,  as  where  the  names  of  the  persons,  or  places,  or 
things  were  written  (for  a  rasure  in  the  legal  part  was 
not  so  important  as  in  these  points  of  fact) ;  if  the  date 
was  at  all  changed ;  if  the  complainant  had  a  former  writ  of 
mortuancestor,  of  entry,  or  of  right,  and  so  had  not  ob- 
served the  order  of  writs.  Again,  any  error  destroyed  a 
writ,  though  he  did  not  destroy  the  assize.  It  was  error, 
if  the  writ  was  against  one  who  was  possessed  nomine 
alieno,  as  a  firmarius.  The  assize  could  not  proceed  if 
there  was  an  error  in  the  name,«as  Hcnricus  for  Wilhclmus; 
and  so  in  the  cognomen,  as  Hubertus  Roberti  for  Hubertus 
Walteri;  so  in  the  name  of  a  vill  whence  a  person  took 
his  description,  as  London  for  Winchester ;  even  if  the 
error  was  in  a  syllable,  as  Henry  de  Brocheton  for  Henry  de 
Bracton;  nay,  even  in  a  letter,  as  de  Bracthon,  for  de  Brew- 
ton  ;  again  in  a  name  of  dignity,  as  Henry  de  Bracton 
p'cecentor,  when  he  was  decanus ;  so  of  a  thing,  as  vineam 
for  ecelesiam.1 

Then  followed  exceptions  to  the  person  of  the  complain- 
ant; one  of  which  was  villenage,  and  its  consequences, 
excommunication ;  that  he  had  not  a  freehold  ;  that  he 
should  distrain  instead  of  bringing  this  writ,  and  many 
others.  The  tenant  might  next  except  to  his  own  person; 
as  for  instance,  that  the  action  should  have  been  against 
his  ancestor  or  predecessor,  and  not  against  him.2  And 
last  of  all,  having  gone  through  exceptions  to  the  writ 
and  to  the  person,  he  might  except  to  the  assize,  upon  the 
circumstances  of  the  case,  by  disputing  how  far  the  oper- 
ative words  of  the  writ  were  justified  in  fact ;  how  far  he 
in  juste  et  sine  judicio —  disseisivit  eum  —  de  liber  o  tenemento 
suo  —  in  tali  villa  ;  every  term  of  which  charge  was  open 
to  a  variety  of  remarks  and  objections.3  » 

All  these  exceptions,  whether  they  were  peremptory  or 
dilatory,  were  equally  out  of  the  assize  (which  was  merely 
to  try  the  disseisin),  and  collateral  to  it ;  and  therefore 
could  not  be  determined  by  the  recognitors  of  assize. 
We  have  seen,  that  in  Glanville's  time4  such  incidental 
matters  were  in  general  tried  by  duel,  there  being  very 
few  issues  which  are  said  by  that  author  to  have  been 

1  Bract.,  188,  189.  3  Ibid.,  from  204  to  212  b. 

2  Ibid.,  from  190  to  204.  4  Ibid.,  146. 
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usually  tried  by  recognition  ;  of  which  one  was,  infra 
cetatem  vel  non;  another  was,  whether  seized  ut  de  vadio,  or 
ut  de  fosdo,  and  some  others ;  as  that  of  villenage,  which 
was  to  be  tried  by  the  relations,  and  if  they  could  not 
agree,  by  the  vicinage ;  the  gift  of  a  fee,  after  a  grant  of 
the  advowson,1  and  others  that  may  be  seen  in  that  reign ; 
but,  in  general,  points  in  debate  that  did  not  make  the 
direct  question  of  seisin,  were  tried  by  the  duel.  Since 
that  time,  the  good  sense  of  mankind,  concurring  with 
the  statute  made  by  Henry  II.  concerning  trials  by  recog- 
nitors, had  so  far  prevailed  over  the  habits  of  their 
ancestors,  that  suitors  used  commonly,  when  a  fact  was 
in  litigation  between  them  in  a  cause,  to  consent  that  the 
truth  thereof  should  be  inquired  of  by  a  jurata,  or  jury,  in 
preference  to  a  trial  by  duel ;  and  they  accordingly  used 
to  pray  the  court  that  it  might  be  so ;  with  which  prayer 
courts  had  been  so  long  used  to  comply,  that  a  jury  had 
become  the  regular  mode  of  trying  a  fact  in  dispute  in  a 
judicial  proceeding.  Thus  there  had  gradually  arisen  a 
new  sort  of  trial  by  recognitors  or  jurors,  denominated  a 
jurata;  which  was  a  tribunal  chosen  by  consent  of  the 
parties  themselves,  and,  on  that  account,  differing  some- 
what in  its  constitution,  design,  and  effect,  from  the 
assisa. 

To  mention  only  one  mark  of  their  difference,  and  leave 
the  rest  to  be  observed  as  occasion  presents  them :  the 
jurors  in  a  jurata  were  not  liable  to  conviction  for  perjury, 
nor  to  the  infamous  judgment  as  the  jurors  in  the  assisa 
were ;  the  reason  for  which,  according  to  Bracton,  was,  be- 
cause the  jurata  was  a  trial  which  the  parties  had  themselves 
prayed  to  have,  and  therefore  they  had  no  reason  to  com- 
plain of  its  determination  ;  while  the  assize  (to  follow  his 
idea)  was  a  specific  remedy  in  a  special  case,  to  which,  and 
which  only,  the  parties  were  by  the  law  confined  for  ob- 
taining redress;  and  if  the  ends  of  justice  were  disap- 
pointed by  those  recognitors  who  were  designed  by  the 
constitution  to  further  it,  they  deserved  a  very  severe  ani- 
madversion. But,  with  submission,  the  reason  of  the 
conviction  being  allowed  in  one  case,  and  not  in  the  other, 
was  not,  it  would  seem,  owing  to  any  particular  difference 
in  these  two  trials,  as  practised  in  the  time  of  Henry  III., 

1  Glanv.,  lib.  13,  c.  20. 
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but  because  the  constitution  of  Henry  II.  (a)  had  provided 
that  punishment  for  recognitors  in  the  particular  assizes 
only,  which  were  then  invented.  The  devolving  of  ques- 
tions upon  recognitors  to  be  tried  by  the  consent  of  parties, 
was  a  practice  that  originated  afterwards,  and  therefore 
avus  not  within  that  provision  :  nothing  can  be  a  stronger 
mark  of  this  trial  not  owing  its  existence  to  that  famous 
law  of  Henry  II.  than  the  appellation  of  jurata. 

The  difference  between  assisa  and  jurata  was  a  very 
common  piece  of  learning  in  this  reign.  This  distinc- 
tion was  always  observed,  and  was  never  more  nicely  at- 
tended to,  than  when  it  happened,  as  it  sometimes  did, 
for  an  assisa  to  be  called  upon  to  discharge  the  office  of  a 
jurata;  and,  instead  of  deciding  the  direct  point  in  the 
action,  to  inquire  of  some  collateral  matter.  For  when 
any  issue  arose  upon  a  fact  in  a  writ  of  novel  disseisin, 
mortauncestor,  and  the  like  actions,  which  fact  the  parties 
agreed  should  be  inquired  of  by  &  jurata;  nothing  was 
more  natural,  nor  indeed  more  commodious,  than,  instead 
of  summoning  other  recognitors,  as  in  Olanville's  time,1 
(b)  that  the  assisa  summoned  in  that  action  should  be  the 
jurors  to  whom  they  might  refer  the  inquiry.  This  was 
general!}7  the  case  ;  and  then  the  lawyers  said,  Jssfm  V(rtitur 
caclit  assisa,  et  vertitur  in  juratam;  the  assize  was  in  iuraiam- 

(a)  There  was  no  such  "  constitution,"  nor  does'Glanville  say  there  was. 
Glanville  calls  it,  indeed,  an  institution,  and,  for  the  sake  of  flattery,  calls  it 
a  royal  institution  ;  hut  there  can  be  no  manner  of  doubt  that  it  was  simply 
an  ordinance  or  regulation  of  the  chief  justiciary :  just  as,  in  the  time  of  the 
Conqueror,  we  find  the  king's  justiciary  ordering  twelve  men  to  be  sworn  to 
try  a  real  action.  That  was  an  assize,  for  an  assize  was  only  trial  by  jury 
in  a  real  action  (i.  e.,  an  action  to  recover  real  property),  and  the  truth  is, 
the  institution  had  grown  up  by  degrees,  and  had  only  been  regulated  by 
Glanville,  who,  all  through,  speaks  of  the  recognitors  as  "jurors,"  that  is, 
sworn  triers  on  their  own  knowledge.  And  the  distinction  on  which  our 
author  dilates  in  the  text  between  a  jury  and  an  assize  is  futile,  for  they  were 
different  names  for  the  same  thing,  the  assize  being  a  jury  to  try  the  right 
to  seisin,  the  trial  by  jury  being  applicable  to  any  issue. 

(6)  No  trace  of  any  such  distinction  can  be  found  in  Glanville,  who,  all 
through,  speaks  of  "recognitors"  as  "jurors,"  and  of  the  assize  as  a  trial  by 
jury.  The  assize  was,  as  already  shown,  simply  trial  by  jury  in  a  real 
action,  which  had  grown  up  since  the  Conquest,  and  was  regulated  by  Glan- 
ville and  elaborated  by  Bracton.  And  the  formalities  and  subtleties  in 
which  Bracton  indulges  are  simply  illustrations  of  the  tendency  of  men 
whose  minds  are  cramped  by  a  special  study  to  overload  it  with  senseless 
niceties  and  verbal  distinctions.  It  is  only  to  be  regretted  that  our  author 
should  have  wasted  so  much  space  upon  them. 

1  Glanv.,  lii  .  13,  c.  20. 
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turned  into  a  jury,  and  the  point  in  dispute  was  determined 
by  the  recognitors,  not  in  modum  assisce,  but  in  modum 
jura  tie. 

Thus,  then,  the  exceptions  mentioned  above  would  in 
this  reign,  as  they  were  out  of  the  assize,  be  determined, 
not  in  modum  assisce,  but  in  modum  juratce  :  as  it  were,  says 
Bracton,  by  consent  of  the  parties  ;  where  one  alleged  one 
thing,  and  the  other  the  contrary,  and  each  prayed  that 
the  truth  of  what  he  said  might  be  inquired  of.  And  in 
this  case,  says  be,  there  is  no  conviction  ;  for  if  the  other 
party  would  controvert  the  saying  of  the  jurors,  the  law 
gave  him  full  liberty  to  say  that  the  proof  was  false;  the 
verdict  of  the  jurors  in  this  case  being  only  a  proof  of  the 
exception;  every  one  being  to  prove  the  truth  of  his  ex- 
ception, and  the  person  who  replied  to  it  being  also  bound 
to  prove  his  replication,  in  which  recourse  was  had  to  the 
jurors,  merely  for  want  of  other  proof. 

This  will  be  made  clearer  by  giving  an  instance.  Sup- 
pose the  complainant  stated  his  case  by  saying,  that  he 
married  a  wife  having  an  inheritance,  and  after  her  death 
he  was  in  seisin  till  such  a  one  unjustly  disseized  him, 
and  so  was  in  seisin  per  legem  Anglim,  for  he  and  his  wife 
had  children  between  them.  If  the  tenant  did  not,  in 
answer  to  this,  deny  the  disseisin,  and  put  himself  on  the 
assize,  to  try  whether  he  disseized  him  or  not,  he  might 
deny  some  of  the  circumstances  which  the  complainant 
had  stated  as  making  his  title :  he  might  except  that  they 
had  no  child  ;  or  if  they  had,  that  it  died  in  the  womb  ; 
or  if  it  was  born,  that  it  was  a  monster,  and  not  a  child  ; 
or  if  it  was  a  child  and  born  alive,  that  it  was  not  heard 
to  cry  between  four  walls :  when  the  complainant  to  such 
a  plea  replied  the  contrary,  the  truth  of  the  allegation 
was  then  to  be  inquired  of  by  the  assize  in  modum  jurats. 
In  the  former  case,  of  the  general  issue  disseisivit  vel  non, 
the  jurors,  if  they  swore  falsely,  would  be  liable  to  con- 
viction ;  in  the  latter  they  would  not.1 

The  instances  in  which  an  assize  might  be  turned  into 
a  jury  were  as  numerous  as  the  exceptions  that  might  be 
taken  to  the  complaint.  We  shall  content  ourselves  with 
adding  one  more  example  to  those  already  given ;  and 
this  being  a  very  particular  one,  deserves  our  notice.    An 


Bract.,  215  b,  216. 
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assize  was  sometimes  turned  iuto  a  jury,  propter  transgres- 
sionem,  on  account  of  a  trespass:  as  where  a  person  made 
use  of  another's  land  against  the  owner's  will;  or  where 
ho  used,  as  his  own,  the  land  of  a  person  holding  in  com- 
mon with  him  ;  these  might  be  disseisins  and  trespasses 
both  ;  for  every  disseisin  was  a  trespass,  though  not  every 
trespass  a  disseisin.  If  then  the  entry  upon  the  stranger's 
land  was  without  any  claim  of  right,  it  was  not  a  dis- 
seisin, but  a  trespass.  But  as  it  was  uncertain  quo  animo 
this  was  done;  the  complainant  used  generally,  in  such 
case,  to  bring  an  assize  as  for  a  disseisin,  and  then  the 
judge  was  to  examine  whether  it  was  done  with  a  claim 
of  right :  so  that,  if  it  should  turn  out  that  he  made  the 
entry  through  a  probable  error  and  ignorance,  and  under 
such  mistake  cut  down  trees,  or  the  like,  and  did  not  do 
it  in  the  name  of  seisin,  he  was  cleared  of  the  imputation 
of  a  disseisin,  and  it  was  considered  rather  as  a  trespass  ; 
for  which,  if  he  acknowledged  the  fact,  he  was  to  make 
amends  ;  if  he  denied  it,  the  assize  was  turned  into  a  jury 
to  inquire  of  the  trespass.1 

An  assize  was  sometimes  turned  into  a  jury  propter 
transgressionem  districtionis,  on  account  of  a  trespass  com- 
mitted in  distraining  ;  for  a  distress  sometimes  amounted 
to  a  disseisin,  sometimes  was  only  a  trespass :  and  was 
accordingly  determined,  in  the  former  case  in  modam  as- 
sisce,  in  the  latter  in  modwn  juratce.  When  an  assize, 
therefore,  was  brought  upon  an  injury  suffered  by  a  dis- 
tress, if  it  could  not  be  maintained  as  an  assize  to  deter- 
mine the  disseisin,  it  might  be  maintained  as  a  jury  to 
determine  the  trespass.2 

From  what  is  here  said,  and  the  little  mention  there  is 
in  Bracton  about  any  original  specific  proceeding  in  case 
of  trespass,  it  should  seem,  that  though  there  might  be  a 
writ  of  trespass,  it  was  rarely  brought  for  entries  upon 
land;  but  the  usual  way  of  considering  such  matters  was 
in  an  assize,  where  the  complainant  was  sure  of  inflicting 
some  penalty  on  the  wrong-doer,  either  as  a  disseizor  or  a 
trespasser.  It  should  seem  that  the  writ  of  trespass  was 
a  late  invention,  not  wholly  approved  by  Bracton;  for  it 
is  said  in  another  part  of  this  author's  work,  that  the 
writ  quare  vi  et  armis  a  person  entered  land,  would  be  bad, 

1  Bract.,  216  b.  2  Ibid.,  217. 
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because  it  would  be  making  a  question  of  the  mode  of  the 
trespass,  when  it  should  be  for  the  trespass  simply. 

To  return  to  the  assize  of  novel  disseisin :  This  assize, 
according  to  Bracton,  had  three  considerations :  it  was 
personal,  propter  factum;  penal,  propter  injuriam ;  and 
thirdly,  it  was  for  restitution  of  the  thing  taken.  As  far 
as  its  object  was  penal  (and  pcena  suos  tcnere  debet  autores), 
it  did  not  lie  for  the  heir  of  the  disseizee,  nor  against  the 
heir  of  the  disseizor,  if  he  died  in  the  life  of  the  disseizee  ; 
for  the  penalty  was  extinguished  with  the  person,  and  the 
heir  was  not  to  be  punished  for  the  offence  of  his  ances- 
tor :  nor,  in  like  manner,  would  an  action  lie  for  the  heir 
of  the  disseizee  ;  for  as  between  him  and  the  disseizor 
there  was  no  obligation  quoad  pcenam,  though  there  was 
quoad  restitutionem ;  but  his  remedy  was  by  a  writ  de  in- 
gressu,  since  called  a  writ  of  entry.  As  to  this  writ  of 
entry,  and  when  it  lay  in  the  nature  of  an  assize  of  novel 
disseisin,  for  an  heir  to  recover  possession,  it  was  to  be 
seen  whether  the  ancestor  had  been  properly  diligent  in 
procuring  and  prosecuting  his  suit  so  as  to  have  got  a 
view,  and  the  jurors  sworn  ;  for  then,  by  so  doing,  the 
assize  of  novel  disseisin,  in  case  of  his  death,  was  said  to 
be  perpetuated  ;  that  is,  the  right  of  action  for  the  dis- 
seisin, so  far  as  concerned  the  restitution,  continued  to 
the  heir  of  the  disseizee  against  the  disseizor  and  his 
heirs.  Some  were  of  opinion,  that,  in  this  case,  the  action 
would  hold  quoad  pcenam  likewise  against  the  disseizor ; 
and  though  the  assize  was  not  prosecuted  so  far  as  the 
view,  and  electing  the  jurors,  yet  if  as  much  diligence  as 
possible  had  been  used,  though  no  action  was  commenced, 
the  writ  of  entry  was  nevertheless  continued  to  the  heir 
of  the  disseizee  quoad  restitutionem.1- 

The  form  of  the  writ  of  entry,  when  brought  after  an 
assize,  was  as  follows  :  Praecipe  A.  quod  justh,  etc.,  redd  at  B. 
tantwrn  terra?  cum  pertinentiis  in  villa,  etc.,  in  quam  non  habet 
ingressum  nisi  per  C.  pair  em  ipsius  A.  cujus  ha?res  ipse  est, 
qui  proedictum  B.  inde  injuste  ct-  sine  judicio  disseisivit,  et  post- 
qua  ni,  etc.,  et  wide  assisa  nova?  disseisin  a'  summonitafuit  coram 
justitiariis  nostris  ad  primam,  etc.,  et  visus  terra?  captus,  et  re- 
mansit  assisa  capienda,  eo  quod  pra?dictus  C.  obiit  ante  cap- 
tionem  illius  assisa?  (or,  antequam  justitiarii  nostri  in  partes 

1  Bract.,  218  b. 
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Was  venerint).  Et  nisi  fecerit,  etc.  These  writs  of  entry, 
grounded  upon  a  disseisin,  varied  according  to  the  cir- 
cumstances which  had  happened  since  the  disseisin.  One 
was,  in  quam  ingressum  non  liabet  nisi  per  C.JUium  et  hcere- 
dem  D.  qui  terrain  illam  ei  dimisit  postquam  idem  D.  injuste  et 
sinejudicio  disseisiverit  ipsum  B.,  etc.  Another  was,  in  quam 
non  habet  ingressum,  nisi  per  talem,  qui  injuste  et  sinejudicio 
disseisivit  talem  postquam  idem  talis  disseisivcrat  querentem.1 

In  this  writ  the  heir  of  the  disseizor  might  have  almost 
all  the  answers  and  defences  which  the  disseizor  himself, 
if  he  had  lived,  might  have  had  against  the  assize  of  novel 
disseisin ;  inasmuch  as  this  writ  was  in  the  nature  of  an 
assize  of  novel  disseisin  in  all  respects  that  regarded  res- 
titution, though  not  quoad  poznam;  and  all  such  matters 
would  he  determined  by  a  jury.  Bracton  says  expressly, 
that  no  corporal  pain  was  to  be  inflicted  by  this  action,  on 
account  of  the  disseisin  of  the  ancestor;  nor  damages; 
nor  was  the  customary  ox  to  be  given  to  the  sheriff;2  but 
only  the  misericordia  was  to  be  paid  for  the  unjust  deten- 
tion.3 

This  writ  of  entry  grounded  upon  a  disseisin,  like  other 
writs  of  entry,  was  an  invention  since  the  time  of  Glan- 
ville,  and  was  the  result  of  that  refinement  which  had 
pervaded  all  parts  of  the  law  relating  to  seisin  and  property. 
The  earliest  mention  of  these  writs  is  in  the  third  year  of 
this  king ;  when  they  are  spoken  of  as  in  common  use, 
and  therefore  it  is  probable  that  they  were  introduced  not 
long  after  Glanville's  time.4  We  shall  have  occasion  to 
treat  more  particularly  of  these  new  writs  in  their  proper 
place.  The  writ  which  next  presents  itself  is  another 
remedy  concerning  possession,  which  also  had  been  con- 
trived since  Glanville's  time  («),  and  has  since  been  called 
the  writ  of  Quare  ejecit  infra  terminum. 

(a)  This  particular  form  of  remedy  may  have  been  framed  since  this,  but, 
as  already  has  been  seen,  there  was  a  remedy  before,  for  it  is  laid  down  dis- 
tinctly in  the  Mirror  that,  as  the  assize  of  novel  disseisin  was  a  possessory 
remedy,  it  lay  equally  for  a  termor  for  years  as  for  a  freeholder.  They  were 
not  so  dull  in  those  days  as  not  to  see  that  a  term  of  forty  years  might  be  as 
good  or  better  than  an  estate  for  term  of  life ;  neither  were  they  so  foolish 
as  to  afford  no  remedy  for  it.  It  is  quite  probable  that  some  over-technical 
lawyer  may  have  suggested  a  quibble  upon  the  word  "  disseisin  ; "  that,  as 

1  Bract.,  219. 

2  It  seems  that  there  was  a  custom  for  the  sheriff  to  demand  an  ox  for 
everv  disseisin  proved. 

3  Bract.,  220.  *  Ibid.,  219. 
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Such  were  the  notions  concerning  land,  that  while  one 
Quareejecitin-  person  had  a  freehold  in  a  tenement,  another 
fmterminam.  mjgnt,  says  Bracton,  have  at  the  same  time  the 
usufruct,  the  use,  and  the  habitation.1  As  we  have  been 
showing  how  a  man  was  to  be  restored  to  his  freehold  if 
he  was  ejected,  we  shall  now  see  what  was  to  be  done  if  a 
person  was  ejected  before  the  expiration  of  his  term  in  the 
usufruct,  use,  or  habitation  of  a  tenement  which  he  held 
for  term  of  years.  Such  persons,  when  ejected  within 
their  term,  used  sometimes  to  bring  a  writ  of  covenant;  but 
as  that  only  lay  between  the  person  taking  and  person 
letting  (who  alone  were  parties  to  and  bound  by  the  cove- 
nant), and  the  matter  could  not  be  determined,  if  at  all, 
but  with  great  difficulty,  in  that  way ;  provision  was 
made,  says  Bracton,  by  the  wisdom  of  the  court  and 
council 2  for  a  farmer  against  all  persons  whatsoever  who 
ejected  him,  by  the  following  writ :  Praecipe  A.  quod  juste 
et  sine  dilatione  reddat  B.  tantum  terrce  cam  pertinentiis  in  villa 
etc.,  quam  idem  A.  qui  dimisit,  etc.,  or  thus  :  Si  talis  fecerit  te 
securarn,  etc.,  ostensurus  quare  deforceat,  etc.,  tantum  terraz  cum 
pertinentiis  in  villa,  etc.,  quod  talis  dimisit  ipsi,  etc.,  ad  terminum 
qui  nondum  prceteriit,  infra  quern  terminum  prazdictus,  etc.,  Mud 
vendidit,  etc.,  occasione  cujus  venditionis  ipse,  etc.,  postmodum, 
etc.,  de  prcedictd  terra  ejecit  ut  dicit;  et  habeas  ibi,  etc.,  or  Si  A. 
fecerit  te  securum,  etc.,  tunc  summone  B.  quod  sit  coram,  etc.,  ad 
respondendum  eidum  A.  quare  injuste  ejecit  eum  de  tanto  terra?, 

a  termor  was  not  seized,  so  he  could  not  be  disseized  —  a  futile  point,  for 
the  term  "  seisin "  meant  possession.  However,  there  is  reason  to  believe 
that  some  such  technical  difficulty  had  been  raised,  for  the  Mirror  puts  it 
as  an  "  abuse  to  think  that  we  cannot  recover  a  term  for  years  in  manner 
of  disseisin"  (c.  v.,  s.  7).  In  the  chapter  on  disseisin,  it  is  laid  down  that 
disseisin  included  deforcement,  or  keeping  out,  as  well  as  ejectment,  or  putting 
out,  and  that  it  was  "to  disseize  or  eject  a  tenant  as  if  one  eject  me  out  of 
my  tenement,  whereof  I  have  had  peaceable  possession  by  descent  of  inheri- 
tance, or  other  lawful  title  to  the  possession.  And  note,  that  right  is  of  two 
kinds :  of  possession  or  of  property ;  and  the  right  of  property  is  not  de- 
terminable by  this  assize  as  is  the  known  possession,  or  that  which  alto- 
gether savoreth  of  a  possessory  right.  And  ejection,  if  of  a  term  of  years, 
falleth  into  this  assize,  which  sometimes  cometh  by  lease"  (c.  iii.,  s.  20). 
Now  in  what  did  the  writ  of  disseisin  differ  from  the  writ  of  quare  ejecit 
erminum,  except  that,  to  satisfy  some  captious  clerk,  the  word  disseisin 
was  omitted,  and  the  words  "quod  demisit"  and  "quod  deforceat"  were 
substituted. 

1  These  terms  ususfructus,  usus,  and  habitatio,  are  borrowed  from  the  civil 
law,  and  there  stand  in  as  near  a  relation  to  each  other  as  they  are  placed  in 
here  (Inst.,  lib.  2,  tit.  4,  5). 

2  De  concilio  curiae  provisum. 
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etc.,  quam  C.  ti  dimisit  ad  term / mum  qui  nondum  prceteriit  infra 
quetn  terminum,  etc. 

If  this  writ  lay  against  a  stranger  propter  oenditionem, 
much  more  ought  it  to  lie  against  the  person  himself  who 
demised  the  kind,  if  he  ejected  his  own  farmer.  In  such 
case  the  writ  was,  quam  (J.  de  N.  ei  dimisit  ad  /<  rminum  qui 
nondum  pronteriit,  infra  quern  terminum  qrroedictus  G.  de  eddem 
firma  sua  injuste  ejecit,  ut  dicit ;  et  nisi  fecerit,  etc.,  and  this 
was  with  little  variation,  the  more  common  form  in  case 
of  ejectment  by  a  stranger:  These  writs  were  drawn  in 
two  ways,  both  of  which  we  have  noticed  in  the  above 
instances ;  the  one  of  a  praecipe  ;  the  other  two  of  a  si  tc 
fecerit  securum.  The  praecipe  was  thought  the  best  and 
most  compendious  proceeding,  on  account  of  the  process 
of  caption  of  the  land  into  the  king's  hands,  which  lay 
upon  that  writ ;  and  the  avoiding  the  tediousness  and 
delay  of  attachments,  which  was  the  process  upon  the 
writ  of  si  te  fecerit  securum,  etc.,  though  we  shall  see,  in 
aftertimes,  that  the  latter  became  the  most  common  and 
best  known  of  the  two,  being  that  which,  from  the  words 
of  it,  was  called  a  quare  ejecit  infra  terminum.1 

Thus  have  we  gone  through  the  remedies  which  the  law 
had  provided,  where  an  injury  was  done  to  a  Assize of  com. 
man's  seisin  of  a  freehold.  It  follows  next  in  mon- 
order  to  speak  of  injuries  done  to  a  seisin  of  things  appur- 
tenant to  a  freehold,  such  as  common  of  pasture,  and  the 
like.  We  have  seen,  that  in  Glanville's  time  there  was  an 
assize  of  common  of  pasture,  by  which  the  complainant 
might  recover  his  seisin  of  a  common,  the  same  as  seisin 
of  his  land ;  and  that  there  was  a  writ  directing  an  admeas- 
urement of  pasture  to  be  made,  where  any  one  had  sur- 
charged the  land.  The  forms  of  these  two  writs  were  the 
same  now  as  in  his  time.2  The  writ  of  admeasurement 
was  executed  by  the  sheriff,  who  was  to  go  in  person  to 
the  place  where  the  common  lay,  and  cause  the  hundredors 
and  all  who  were  interested  in  the  admeasurement  to  meet ; 
and  there,  in  presence  of  the  parties  to  the  writ,  if  they 
obeyed  the  summons  to  appear,  and  after  hearing  their 
allegations,  he  was  to  make  inquiry,  by  the  oaths  of  such 
neighbors  by  whom  the  truth  could  best  be  known,  and  by 
the  inspection  of  charters  and  instruments,  how  the  right 

1  Bract.,  220.  2  Vide  vol.  i.,  453.    Bract.,  224  and  229- 
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was  ;  and,  according  to  that,  he  was  to  admeasure  and  allot 
the  common.1  This  was  the  writ  upon  which  admeasure- 
ments were  usually  made.  But  where  a  person  overcharged 
his  common  beyond  what  his  ancestors  had  ever  claimed, 
the  admeasurement  used  to  be  made  by  a  writ,  invented 
since  Glanville's  time,  to  the  following  effect :  Si  A.fecerit, 
etc.,  tunc,  etc.,  quod  sit  coram  juslitiariis  ad  primam  assisam,  os- 
tensurus  quare  superonerat,  etc.,  aliter  qudm  C.  pater  ipsias  B. 
cuius  hceres  ipse  est,  consuevit:  upon  which  the  justices  were 
to  proceed  as  the  sheriff  in  the"  former  instance  did,  and  a 
summary  inquisition  was  made  concerning  the  matter  in 
dispute.2 

Another  writ  had  been  introduced,  called  a  writ  de  quo 
jure.  Where  a  person  had  recovered  seisin  of  a  common 
in  assize,  grounding  his  title  upon  usage  and  sufferance 
merely  ;  as  this  determined  only  the  seisin,  the  chief  lord 
mio-ht  bring  this  writ  to  make  the  tenant  show  quo  jure 
exigit  communiam  pasturce,  etc.,  desicut  ille  nullam  communiam 
habet,  etc.,  nee  servitium  ei  facit  quare,  etc.,  habere  debeat,  etc.3 

The  writ  in  Glanville  to  the  sheriff,  commanding  him 
that  prcecipias  B.  quod,  etc.,  permitted  habere  H.  aisiamenta 
sua,  etc.,4  was  preserved  with  some  small  difference  in  the 
form.  He  was  directed,  that  justicies  Ii.  quod,  etc.,  permittat 
H.  habere  rationabile  estoverium,  etc.,  as  the  case  might  be, 
of  wood,  turbary,  and  the  like.5 

As  a  nuisance,  being  an  injury  to  a  freehold,  was  con- 
sidered in  the  nature  of  a  disseisin,  and  like 
that  might  be  redressed  by  an  assize ;  so  also, 
like  that,  it  might,  flagrante  facto,  be  removed  by  the  party 
injured  without  any  ceremony  of  application  to  the  law: 
but  after  the  party  had  laid  by,  he  had,  as  in  case  of  a 
disseisin,  no  redress  but  by  writ.6 

There  is  no  mention  in  Glanville  of  any  other  writ  of 
nuisance  than  the  assize.  We  find  now  several  writs  to 
the  sheriff"  upon  questions  of  nuisance.  One  of  these  was 
Questus  est  nobis  talis,  quod  talis  injuste  et  sine  judicio  levavit 
quendam  murum  (or  whatever  it  might  be)  ad  nocumentum 
lil»ri  tenementi  sui,  etc.,  j^ost  reditum  nostrum  de  Britannia  in 
Angliam:7  Et  ideb  tibi  prcecipimus,  quod  loquelam  illam  au- 

1  Bract.,  229.        3  Ibid.,  229  b,  230.  5  Bract.,  231. 

2  I  bid.,  229  b.       *  Glanv.,  lib.  12.  c.  14.   Vide  vol.  L,  439.      6  Ibid.,  231  b. 

7  We  have  before  seen  that  by  the  Stat.  Mert.  writs  of  novel  disseisin  were 
not  to  exceed  primam  transfretaiionem  domini  regis  qui  nunc  est  in  Vasconiam. 
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dias  et  postea  eum  inde  juste  deduct  facias,  ne  amplius,  etc.  In 
the  same  mariner  writs  might  be  formed,  quare,  etc.,  pos- 
travit  wjuste  ad  nocumentum  liberi  tenementi ;  quare,  etc.,  mam 
obstruxit,  etc.,  quare  divertit  cursum  aquce,  etc.,  and  so  on,  in 
numberless  cases  of  injury  and  nuisance  to  a  man's  free- 
hold.1 These  last  writs  authorized  the  sheriff  to  hear 
and  determine  the  matter;  and  so  were  to  all  intents  and 
purposes,  writs  of  justicies,  though  that  word  was  intro- 
duced only  in  the  following:  Justicies,  etc.,  qiibd,  etc.,  per- 
mittat  H.  habere  quandam  mam  in  terra  sua,  etc.  The  writ 
of  assize  of  nuisance  did  not  differ  in  form  from  those  in 
Glanville,  except  in  the  return  now  used  in  all  assizes, 
coram  justitiariis  nostris  ad proximam  assisam.2  The  proceed- 
ings upon  this  writ  were  the  same  as  in  an  assize  of  novel 
disseisin  of  a  freehold.  So  much  were  assizes  of  common 
and  of  nuisance  considered  in  the  same  light  as  assizes 
freehold,  that  where  either  of  the  parties  died  after  the 
injury  done,  and  the  writ  was  to  be  brought  by  or  against 
the  heir,  we  find  a  sort  of  writ  of  entry  was  formed,  in 
the  nature  of  those  we  before  mentioned  for  recovery  of 
lands:  Praecipe  quod,  etc.,  reddat  B.  communiam  pasture,  etc. 
Prcecipe  quod,  etc.,  relevari  facial  et  reparari  quoddamfossatum, 
etc.  Praecipe  quod permittat  talem  relevare,  etc.:3  adapted,  in 
the  words  of  them,  to  the  nature  of  the  case,  without  any 
mention  of  an  entry,  which  indeed  would  have  been  inco- 
herent and  absurd. 

A  nuisance  was  so  much  in  the  nature  of,  and  approached 
so  near  to,  a  disseisin,  that  sometimes  it  might  be  consid- 
ered in  either  light;  and  it  was  difficult  to  say  which  it 
properly  was.  Suppose  a  person  caused  water  to  overflow ; 
if  it  rose  upon  the  complainant's  own  freehold,  which  it 
most  probably  would  if  he  had  land  on  both  sides,  this 
was  thought  rather  a  disseisin  than  a  nuisance;  but  if  it 
rose  only  on  the  freehold  of  the  wrong-doer,  and  from 
thence  incommoded  that  of  the  complainant,  it  was  then 
only  a  nuisance,  because  the  fact  was  all  in  the  wrong- 
doer's land.  But  if  part  was  in  one,  and  part  in  the  other, 
and  the  water  run  over  both  grounds;  then,  for  one  part 
he  might  have  an  assize  of  novel  disseisin  of  freehold  ;  for 

Vide  ante,  59.  Notwithstanding  which,  we  find  Bracton  states  this  writ  with 
a  different  limitation.  It  is  not  easy  to  account  for  this  want  of  agreement 
between  our  author  and  the  statute. 

1  Bract.,  233.  2  Ibid.,  253  b.  s  Ibid.,  235  b,  236. 
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the  other,  an  assize  of  nuisance ;  so  that  here  would  be 
two  assizes  on  account  of  the  same  land  ;  in  which  case, 
of  the  two  remedies,  if  one  was  to  be  chosen,  Bracton  ad- 
vises the  assize  of  nuisance,  as  the  most  likely  to  remove 
the  whole  mischief:  for  the  assize  of  novel  disseisin,  as  it 
w;is  confined  to  the  freehold,  could  not  correct  the  nui- 
sance which  was  upon  the  other's  land ;  while  the  assize 
of  nuisance,  by  removing  the  cause,  effected  both.1  A  man 
might  commit  a  disseisin  and  two  nuisances,  by  doing  one 
fact  on  his  own  ground.  If  he  cut  a  ditch  across  a  road 
which  led  to  a  pasture,  he,  at  once,  committed  a  disseisin 
of  the  common ;  caused  also  one  nuisance  by  obstructing 
the  way,  and  another  by  diverting  the  water  from  its 
proper  channel.2 

Among  other  nuisances,  a  liberty  or  franchise  might  be 
a  nuisance  to  another  liberty  or  franchise ;  as  where  the 
liberty  of  holding  a  market  was  granted,  so  as  not  to  be- 
come a  nuisance  to  a  neighboring  one.  Now,  a  market 
was  said  to  be  vicinum,  or  neighboring,  if  it  was  six  miles 
and  a  half,3  and  one-third  of  the  other  half  distant  from 
another ;  which  distance  was  computed  with  a  view  to  the 
following  considerations  :  supposing  a  day's  journey  to  be 
twenty  miles,  and  the  day  was  divided  into  three  parts,  the 
first  part  would  suffice  for  the  journey  thither ;  the  second, 
for  buying  and  selling;  and  the  third,  for  returning  home 
in  reasonable  time  before  night.  A  market  if  raised  within 
this  distance,  was  to  be  put  down;  yet  a  market  to  be  held 
two  or  three  days  after  another,  though  within  that  distance, 
could  not  be  said  to  be  injurious;  and,  accordingly,  a  mar- 
ket was  not  considered  as  a  nuisance,4  unless  it  was  held 
before  or  at  the  time  of  another. 

Before  we  take  leave  of  assizes  of  novel  disseisin,  it  will 
be  necessary  to  remark  two  or  three  particulars  relating 
to  them  in  general.  If  a  disseisin  happened  infra  smmnoni- 
tionem  justitiariorum,  there  was  no  need  of  applying  to  the 
curia  regis  for  a  writ;  but  the  itinerant  justices  would  make 
one  themselves,  in  this  form :  Talis  de  tali  loco,  et  socii  sui 
justitiarii  itinerantes  in  tali  comitatu  tali  salutem.  Qaestus  c^t 
nobis,  and  so  on,  as  in  other  writs;  only,  instead  of  the  term 

1  Bract.,  234  b.  2  Ibid.,  234  b. 

3  Sex  leucce.  Spelman  says,  that  in  Domesday,  and  our  old  writers,  leuca 
signifies  a  mile.    Spelm.,  Voce  Leuca. 

4  Bract.,  235. 
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of  limitation,  these  words  were  inserted,  by  way  of  giv- 
ing jurisdiction  to  the  court,  infra  summonition  emitineris 
nostri} 

We  have  seen  what  provision  was  made  by  the  statute 
of  Merton  in  case  of  redisseisin.2  If  a  person  recovered 
seisin  hy  judgment  of  the  justices  itinerant,  and  was  put 
in  seisin  by  the  sheriff,  and  was  afterwards  disseized  by 
the  same  disseizors ;  they,  being  convicted  thereof,  were 
to  be  taken  and  detained  in  gaol,  till  released  by  the  king 
or  otherwise ;  and  for  the  purpose  of  taking  the  offenders 
there  issued  the  following  writ  to  the  sheriff:  Monstravit 
nobis  talis,  quod  cum  ipse  recuperdsset ;  mentioning  the  assize, 
and  so  on;  ipse  talis,  etc.,  iterum,  etc.,  disseisivit:  et  ideo  tibi 
prcecipimus,  quod  assumplis  tecum  custodibus  placitorum  coronce 
nostrce,et  12  tarn  niilitibus  quam  aliis  liberis  et  legalibus  homini- 
bus,  etc.,  diligcntc m  facias  inquisitionem,  etc.  (a).  Et  tunc  ipsum 
capias,  et  in  prisond  nostra  salvo  custodias,  donee  aliud  inde 
prceceperimus,  et  inde  tali  seisinam  suam  rehabere  facias,  etc. 
And,  in  like  manner,  in  all  cases  where  seisin  was  recov- 
ered in  court,  whether  by  assize,  recognition,  jury,  judg- 
ment, concord,  or  otherwise,  and  the  recoverer  was  turned 
out,  a  writ  of  monstravit  to  this  effect  might  be  had.3 

Next,  as  to  the  writ  of  execution  to  give  seisin  to  the 
complainant.  When  an  assize  happened,  as  it  sometimes 
did,  to  be  taken  out  of  the  county,  and  the  person  who 
brought  the  assize  complained  in  the  county  that  he  had 
not  yet  got  his  seisin,  there  issued  a  writ  to  the  following 
effect  to  the  sheriff:  Scias  quod  A.,  etc.,  recovered  by  assize  ; 
et  ideo  prcecipimus,  quod  per  visum  recognitorum  ejusdem  assisas, 
etc.,plenari(i)H  seisinam  habere  facias,  etc.,  the  writ  being  still 
varied,  according  as  the  disseisin  was  confessed  or  other- 
wise. To  every  writ  was  added  this  clause :  Et  etiam  pro 
damnis  ei  adjudicates  infra  quindenam  facias  ei  decern  solidos 
habere,  ne  inde  clamorem  audiamus  pro  defectu,  etc.  If  seisin 
had  been  recovered  before  the  justices  in  the  county,  and 

(a)  Upon  this  the  sheriff  was  judge,  and  the  question  was  raised  long  after 
this  whether  he,  heing  judge,  his  return  of  the  jurors  could  be  objected  to, 
and  it  was  held  that  it  could  not.  "Suppose  a  redisseisin  directed  to  the 
sheriff,  there  he  shall  be  judge  and  also  minister;  and  in  the  writ  lie  will  in- 
quire of  those  who  were  of  the  assize,  and  others,  and  he  also  shall  make 
process  against  them,  and  he  is  judge,  and  executes  his  own  judgment ;  yet 
it  is  no  challenge  to  his  array  that  he  is  favorable,  for  he  is  judge,  and  it 
6hall  be  presumed  that  he  is  indifferent"  ( Year-Book,  8  Henry  VI.,  fol.  21). 

1  Bract.,  236  b.  2  Vide  ante.  3  Bract.,  236  b,  237. 
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the  complainant  was  hindered  from  getting  possession  by 
the  power  of  his  adversary,  he  might  have  the  following 
writ  to  the  sheriff:  Questus  est  nobis,  etc.,  quod  cum  in  curia 
nostra  recuperdsset  seisinam,  etc.,  idem,  etc.,  non  permittit  eum 
uti  seisind  sua;  or  seisinam  suam  nondum  Kabet,  secundum  quod 
ei  fait  adjudicata.  Et  ideo  tibi  prcecipimus,  quod  diligentur  in- 
quiras  qui  fuerunt  recognitores  ejusdem  assisce,  et  per  eorum  vi- 
sum, etc.,  plenariam,  seisinam,  ei  habere  facias,  et  ipsum  in 
seisind  sua  manuteneas,  et  defendas  ;  or  thus,  non  permittas, 
quod,  talis  ei  molestiam  inferat,  vel  gravamen,  quominus  idem, 
etc.,  uti  possit  seisind  sua,  ne  amplus,  etc.1 

We  have  hitherto  spoken  of  such  remedies  as  were  fur- 
Assisatdtimm  nished  when  a  person  was  disseized  of  his  free- 
prmsentationis.  hoid^  or  0f  SOme  easement  and  right  appurte- 
nant to  his  freehold,  and  arising  out  of  that  of  a  stranger. 
We  are  now  to  treat  of  appurtenances  and  rights  which 
arise  in  a  man's  own  ground  ;  as  of  the  seisin  of  a  presenta- 
tion ;  and  when  a  person  was  impeded  in  the  use  and  en- 
joyment of  his  own  seisin  thereof,  or  that  of  his  ancestor. 
When  a  person  presented  to  a  vacant  church,  to  which 
himself  Dr  his  ancestors  had  before  presented  tempore  pads 
(for  every  one  must  have  a  seisin  of  his  own,  or  of  his 
ancestor  who  last  presented),  and  was  impeded  or  deforced 
by  any  one  who  contested  the  presentation ;  this  was  to 
lie  determined  by  an  assisa  ultimce  prmsentationis,  as  we  be- 
fore mentioned  in  the  reign  of  Henry  II.2  As  this  assize 
could  only  he  brought  by  one  who  had  had  seisin  himself, 
or  whose  ancestors,  to  whom  the  advowson  had  belonged, 
had  had  seisin,  those  who  held  by  feoffment,  and  not  by 
descent,  could  not  maintain  it,  unless  they  had,  in  fact, 
made  one  presentation :  for  they  could  not  claim  of  the 
seisin  of  those  whose  heirs  they  Avere  not,  in  an  assize,  any 
more  than  they  could  in  a  writ  of  right;  nor  could  one 
who  held  for  life,  as  in  dower,  or  the  like ;  all  which  per- 
sons were  redressed  by  another  sort  of  writ.3 

The  assisa  ultimce  prcesentationis,  or  the  writ  of  darrein 
presentment,  as  it  was  afterwards  more  usually  called,  dif- 
fered in  one  or  two  particulars  from  that  in  Glanville's 
time.  The  present  began,  Si  talis  tefecerit  semrum,  etc.,  the 
former  was  a  simple  summons.  The  present  was  made 
returnable;  sometimes,  according  to  Bracton,  coram  justi- 


1  Bract.,  237.  2  Vide  vol.  i.,  448.  3  Bract.,  237  b,  238. 


CHAP.  VI.]  ASSIZE   ULTIMA    PRvESENTATIONIS.  143 

tiariis  nostris  ad  proximam  assisam  (notwithstanding  the 
provision  of  Magna  Charta  to  the  contrary ; l  sometimes 
ap ud  Westmonasterium. 

The  process  on  this  writ  was  as  follows:  At  the  first 
day  each  party  might  essoin  himself,  if  he  pleased.  If 
both  made  default,  the  suit  failed,  and  the  writ  was  lost. 
If  the  disturber  only  of  the  presentation  was  present,  the 
judgment  was,  quod  recedat  sine  die.  If  the  complainant 
only  was  present,  then  it  was  first  to  be  seen,  whether  the 
disturber  had  been  summoned,  or  not:  if  he  had,  and  the 
summons  was  testified  by  the  proper  summoners,  then  he 
was  to  be  re-summoned;  but  if  he  had  not  been  sum- 
moned, or  the  summons  was  not  proved,  or,  upon  appear- 
ing, he  objected  that  he  had  not  been  summoned,  or  the 
summons  was  not  a  reasonable  one,  another  day  was  given 
him ;  and  at  that  day,  if  the  summons  was  proved,  or  not 
denied,  there  issued  a  writ  of  re-summons,  by  which  he 
was  summoned  to  hear  the  recognition  that  had  been 
arraigned,  with  the  addition  of  this  clause,  et  ad  ostenden- 
dum  quare  nonfuit  coram,  etc.,  sicut  summonitus  fuit,  etc.  At 
the  day  appointed,  if  he  made  his  appearance,  he  was  not 
permitted  to  take  such  objection  to  the  summons  as  would 
delay  the  assize,  whether  the  first  or  second  summons  was 
proved  or  not,  as  the  day  had  been  appointed  before,  and 
he  knew  he  was  to  be  summoned  ;  and  if  he  did  not  come, 
the  assize  was  taken  by  default,  provided  the  jurors  were 
present.  If  they  were  not  present,  then  there  issued  to 
the  sheriff  a  writ,  which  sometimes  was  quod  venire  facias, 
etc.,  sometimes,  quod  habeas  corpora,  etc.,2  for  the  jurors  to 
be  present  at  another  day,  at  which  time,  if  he  did  not 
appear,  the  assize  would  be  taken  by  default. 

Again,  if,  at  the  first  day  of  summons,  the  tenant 
essoined  himself,  and  had  another  day  given,  and  did 
not  appear  at  it,  the  assize  was  immediately  taken  by 
default,  without  any  re-summons ;  also,  if  he  appeared, 
and  the  jurors  not,  there  was  always  one  essoin  on  account 
of  the  appearance. 

In  this  manner  was  a  re-summons  allowed  when  the 

1  Bract.,  245. 

2  It  does  not  appear  from  Bracton  what  rule  governed  in  the  application 
of  one  or  the  other  of  these  writs ;  much  less  can  it  be  collected  that  the 
habeas  corpora  never  issued  but  after  the  venire  facias,  as  was  the  course  in 
later  times. 
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assize  was  taken  out  of  the  county,  or  before  the  justices 
specially  assigned.  But  before  the  justices  itinerant  in 
that  county  ad  omnia  placita,  no  re-summons,  nor  the  delay 
of  fifteen  days,  were  allowed,  if  the  tenant  was  in  the 
same  county  with  the  church  in  question  at  the  time  of 
the  iter,  but  the  assize  was  taken  by  default,  the  same  as 
an  assize  of  novel  disseisin.1  Again,  a  re-summons  was 
not  allowed  as  against  a  person  within  age,  nor  a  minor, 
nor  where  the  tenant  had  been  seen  in  court,  and  had  con- 
tumaciously gone  away.  In  short,  in  every  assize  but 
that  of  novel  disseisin,  there  was  at  the  first  day  either 
an  essoin  or  a  re-summons  ;  but  at  another  day,  there  was 
no  re-summons  after  an  essoin,  nor,  on  the  contrary,  an 
essoin  after  a  re-summons,  but  the  assize  was  immediately 
taken  by  default  as  some  said;  and  Bracton  was  further 
of  opinion  that  even  the  essoin,  de  servitlto  regis,  though  it 
lay  after  an  essoin  and  re-summons  in  every  assize  where 
they  lay,  would  not  hold  in  this  assize  ultima?  prcesenta- 
tionis,  which,  as  well  as  an  assize  of  novel  disseisin,  was 
excepted  from  this  essoin  for  the  sake  of  expedition  and 
despatch.  We  have  been  more  particular  in  this  account 
of  the  practice  of  re-summons,  because  it  is  applicable 
to  all  the  remaining  assizes  of  which  we  shall  have  to 
treat.2 

If,  after  these  summons,  re-summons,  and  essoins,  the 
deforciant  did  not  come,  would  not  answer,  or  contuma- 
ciously left  the  court,  the  assize,  as  we  said  before,  was 
taken  by  default.  If  he  appeared,  and  could  say  nothing 
why  the  assize  should  remain,  it  proceeded  at  once,  the 
deforciant,  in  this  assize,  being  allowed  to  call  no  war- 
rantor, because  the  assize  was  taken  generally  for  him 
who  had  the  right  of  presenting.3 

When  the  complainant  and  deforciant  appeared,  and 
the  latter  was  disposed  to  say  something  against  the 
assize,  then,  says  Bracton,  it  became  the  complainant  to 
state  his  case  (or  profundare  intentionem,  as  it  was  called), 
and  show  what  title  he  had  to  the  action;  after  which 
the  deforciant  was  to  state  his  exceptions  to  the  intentio 
of  the  complainant,  and  show  why  the  assize  should  re- 
main. The  matter  of  the  intention  and  exception  was 
what  constituted  the  merits  of  the  title,  and  was  collected 

1  Bract.,  238.  2  Ibid.,  239.  3  Ibid. 
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from  the  effective  words  of  the  writ:  Quis  advocatus — tem- 
pore pacts — pr&sentavit —  ultimam  personam — quae  mortua 
est  —  ad  ccclcsiam  talem  —  quce  uacat,  cujus  advocaiionem  (licit 
ad  se  pertinere  :  that  is,  who  was  the  real  patron  and  owner 
of  the  advowson,  and  that  he  was  not  a  guardian,  or 
farmer  or  tenant  for  years,  who  possessed  nomine  alieno, 
or  for  life,  or  by  intrusion,  or  disseisin;  who,  besides  not 
being  properly  owners,  had  never,  perhaps,  presented,  and 
therefore  never  had  gained  seisin  of  th'e  presentation :  — 
whether  .he  obtained  this  right  in  times  of  quiet  and 
peace,  and  not  by  usurpation  and  oppression :  whether 
the  presentation  was  rendered  complete  by  institution :  for 
since  the  Constitution  of  the  Council  of  Lateran,  ordain- 
ing that  presentations  should  lapse  to  the  bishop  if  the 
patron  did  not  present  in  six  months,  had  been  adopted 
in  our  law,  it  oftener  happened  that  presentations,  not 
being  in  time,  were  disputed:  — whether  it  was  a  parson 
that  was  presented  ;  for  an  assize  did  not  lie  of  a  vicarage 
or  prebend,  nor  of  a  chapel :  whether  his  death  was  natural 
or  civil,  as  by  entrance  into  religion,  resignation,  or,  what 
was  the  same,  marriage,  or  any  other  act  which  disabled 
him  from  holding  his  church ;  and  whether  it  was  vacant. 
The  question  of  vacant,  or  not,  was  to  be  determined 
by  the  ordinary,  who  was  the  proper  and  legal  judge 
thereof.1 

From  the  above-mentioned  articles  of  the  writ  might 
be  extracted  exceptions,  both  to  destroy  and  defer  the 
assize;  but  should  the  deforciant  admit  them  Exceptions 
all,  he  might  still  except  against  the  assize  in  hereto, 
various  ways.  He  might  say,  that  the  complainant  who 
grounded  his  assize  upon  the  seisin  and  presentation  of  his 
ancestor,  after  that  presentation  made  a  gift  of  the  ad- 
vowson, either  by  itself,  or  with  the  freehold  to  which  it 
was  appendant,  to  the  deforciant  himself,  by  a  charter, 
which  he  there  produced  ;  and  therefore,  that  though  the 
ancestor  might  present,  yet  he  could  not  for  that  reason 
present  after.  To  this  the  complainant  might  reply,  that 
after  the  charter  mentioned  he  presented  iv.,  who  was  ad- 
mitted, so  that  the  charter  was  void,  and  the  gift  null ; 
and  this  he  could  prove  by  the  assize  taken  in  modum 
juratce,  unless  the  deforciant  chose  to  make  a  triplication  or 

1  Bract.,  from  240  to  242. 
vol.  ii.  — 13  K 
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rejoinder,  and  say,  that  though  that  charter  might  be  void, 
and  the  gift  null,  by  such  second  presentation  of  the  donor, 
yet  after  such  second  presentation,  he  made  another  charter 
to  him  confirming  the  former,  which  had  been  invalidated 
by  the  second  presentation :  and  this  he  might  offer  to 
prove  by  the  assize  and  witness  named  in  the  charter,  if 
the  other  party  simply  denied  the  charter  and  confirma- 
tion, and  did  not  choose  to  go  on  by  a  quadruplicate,  or 
sur-rejoinder,  and  say,  that  after  all  which  was  stated,  he 
had  since  made  another  presentation.1  The  sense  of  all 
this  pleading  was,  that  the  last  exercise  of  right  by  pre- 
sentation overbalanced  every  consideration  arising  from 
the  right  to  make  that  presentation  ;  and  so  stood  the  law, 
conformably  with  that  deference  which  was  universally 
shown  our  old  jurisprudence  to  seisin,  or  possession,  what- 
ever the  right  to  that  seisin  and  possession  might  be. 

It  might  be  excepted  that  the  complainant  had  aliened 
the  land  to  which  the  advowson  was  appendant,  cum  om- 
nibus pertinentiis,  or  that  he  had  not  in  his  hands  any  part 
of  the  freehold  to  which  it  was  appendant,  but  had  lost  it 
all  by  judgment  or  by  disseisin:  for  though  he  might 
have  a  right  to  the  freehold  and  its  appurtenances,  he  was 
first  to  recover  that  before  he  could  present.2  These  and 
many  other  matters  might  be  excepted  against  the  assize. 

Nothing  can  better  show  the  nature  of  this  assize, how 
far  it  had  effect,  and  where  it  failed,  than  some  cases  de- 
termined in  this  reign.  In  one  of  these  it  was  held,  that 
when  it  could  not  be  proved  who  made  the  last  presenta- 
tion, nor  the  next  before,  nor  the  next  before  that,  the 
plea  should  proceed  upon  the  mere  right  and  property,  by 
that  same  writ  of  assize,  without  recurring  to  any  writ  of 
right :  a  narratio,  therefore,  or  count,  was  immediately  to 
be  made  of  the  seisin  of  an  ancestor,  and  of  the  right  de- 
scending to  the  demandant,  as  if  it  had  been,  ab  initio,  a 
suit  upon  the  right ;  and  the  tenant  might,  as  he  chose, 
put  himself  upon  the  great  assize,  or  defend  himself  by 
duel.  Another  case  was  this:  Suppose  a  man  had  an  ad- 
vowson of  a  church,  and  being  in  seisin  of  the  presenta- 
tion, gave  it  in  marriage,  and  afterwards,  before  he  made 
any  presentation,  the  donee  gave  it  again  to  another, 
and  then  the  church  for  the  first  time  became  vacant ; 

1  Bract.,  242  b.  2  Ibid.,  242  b,  243. 
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upon  which  the  donor,  the  first  donee,  and  the  second 
donee,  all  presented  :  in  this  case,  the  donor  would,  in  an 
assize  for  the  presentation,  be  preferred  to  the  other  two  ; 
for  the  first  donee  had  no  true  seisin,  so  as  to  transfer  the 
advowson  to  another;  nor  could  the  second  donee  receive 
what  the  first  could  not  give  him :  and  so  it  was  deter- 
mined in  more  cases  than  one,  that  where  a  person  to  whom 
an  advowson  was  given  conveyed  it  away  before  he  had 
presented  to  it,  the  conveyance  was  null,  because  there 
was  no  remedy  to  give  it  effect. ' 

As  persons,  in  the  foregoing  instances,  having  presenta- 
tions, could  not  go  upon  any  seisin  of  their  ofquareim- 
own  or  their  ancestors ;  and  in  all  cases,  as  pedit- 
those  who  had  by  any  lawful  means  acquired  a  right  of 
presentation,  whether  by  gift  or  by  judgment,  for  life  or 
in  perpetuity,  would,  if  they  had  not  presented  before, 
have  been  unable  to  maintain  their  right  in  an  assisa  ulti- 
m<E  prcesentationis,  or  a  writ  of  right  of  advowson ;  rem- 
edies had  been  devised  some  time  in  this  reign  by  two 
writs,  one  called  quare  impedit,  the  other  quare  non  permittit, 
for  so  Bracton  calls  it,  though  the  words  of  the  writ  are 
quod  permittat.  The  difference  between  these  two  writs  of 
quare  impedit,  and  quare  non  permittit  is  thus  explained  by 
Bracton:  Impedire  est  ponere  pedem  in  jus  alienum,  quod 
quis  habct  in  jure  prcesentandi.  When  a  right,  whatever  it 
might  be,  was  accompanied,  not  with  a  proper  seisin,  but 
a  quasi  seisina,  in  such  case  the  remedy  was  by  quare  im- 
pedit. But  if  the  person  presenting  had  not  even  this 
quasi  seisina,  but  clearly  none  at  all ;  as  where  a  right  of 
presentation  accrued  by  donation,  or  by  reason  of  a  tene- 
ment holden  for  life,  as  in  dower,  or  per  legem  terrce;  or  to 
a  farmer  by  reason  of  his  farm ;  to  a  creditor  by  reason 
of  a  pledge,  where  no  seisin  nor  quasi  seisin  was  had ; 
there,  as  no  one  could  be  said,  ponere  pedem  in  jus,  or  in  a 
quasi  seisin  (which  the  person  in  fact  never  had),  a  quare 
impedit  would  not  hold,  but  recourse  must  be  had  to  the 
quare  non  permittit,  which  purported  that  the  person  who 
had  the  property,  or  proprietas,  did  not  permit  him  who 
was  in  possession  to  use  his  jus  possessionis. 

The  writ  of  quare  impedit  was  as  follows:    Quia  A.  fecit 
nos  securos  de  clamore,  etc.,  pone  per  vadium,  etc.,  ad  respon- 

1  Bract.,  245  b,  246. 
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dendum  cidemA.  quare  impedit  eundem  A. prcesentareidoneam 
personam  ad  ecclesiam  de  31.  cujus  ecelesice  advocationem  idem 
A.  nuper  in  curia  nostra  coram,  justitiariis  nostris  apud  West- 
monasterium  recuperavit  versus  eundem  B.  per  judicium  curice 
nostroz  ;  wide  idein  A.  queritur  quod  prced ictus  B.  injuste  et 
contra  coronam  nostram,  or  in  contemptum  curiae  nostras  eum 
inde  impedit  :  et  habeas,  etc.  This  was  the  form  of  the  writ 
of  quare  impedit,  which  has  rather  the  appearance  of  a 
writ  of  execution,  or  at  least  a  judicial  process  to  enforce 
a  judgment  in  some  action,  than  an  original  writ.  The 
writ  of  quare  non  permittit  was  as  follows :  Praiipe  A.  quod 
Quare  nnn  per-  jus&  &  s^ne  dilatione  permittat  B.  pr&sentare 
mittit-  idoneam  personam  ad  ecclesiam,  etc.,  quce  vacat  et 
ad  suam  spectat  donationem,  ut  dicit;  et  unde  queritur  qubd 
prazdktus  A.  eum  injuste  impedit.  Et  nisi  fecerit,  et  idem  B. 
fecerit  te  securum,  etc.,  tunc  summone,  etc.,  qubd  sit  coram,  justi- 
tiariis nostris,  etc.,  ostensurus  quare  non  fecerit,  etc.  From  the 
comparing  of  these  writs,  it  seems,  says  Bracton,  that  the 
quare  impedit  and  quare  non  permittit,  come  to  the  same 
thins:,1  in  which  observation  later  times  have  agreed  with 
him ;  for  the  writ  of  quare  impedit,  which  seems  to  have 
been  very  recently  introduced,  and  in  a  very  unfinished 
state,  soon  became  obsolete,2  and  the  quare  non  permittit 
was  continued,  and  is  still  in  use,  under  the  name,  how- 
ever, of  quare  impedit. 

The  process  in  this  writ  was  as  follows:  If  the  party 
did  not  appear  to  the  summons  on  the  first  day,  nor  essoin 
himself,  then  the  old  practice  (before  the  Council  of  Lat- 
eran,  when  no  time  ran  in  case  of  vacancy  of  churches) 
was  to  attach  the  impeders  by  pledges,  and  so  on  by 
better  pledges,  and  to  run  through  the  whole  solemnity 
of  the  process  by  attachment ;  but  since  that  time,  the 
courts  had  got  into  the  usage  of  proceeding  with  more 
despatch ;  in  a  way,  says  Bracton,  not  warranted  by  law, 
yet,  as  he  admits,  such  as  was  excused  by  the  necessity 
of  the  case,  which  required  that  a  lapse  should  be  pre- 
vented, if  possible.  This  was,  in  the  first  instance,  to 
distrain  the  impeder,  either  by  directing  the  sheriff,  qubd 
habeat  corpus  ejus,  or  qubd,  distringat  eum  per  terras  et  catalla, 

1  Bract.,  247. 

2  Vide  2  West.,  13  Edw.  I.,  c.  v.,  where  a  writ  of  right,  of  ultimce  prcesenta- 
tionis  and  quare  impedit,  are  mentioned  as  the  only  original  writs  to  recover 
advowsons. 
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quod  manus  non  apponat,  or  quod  faeiat  eum  venire.  Hoc, 
Bays  Braeton,  provenit  non  per  judicium,  sed  per  concilium 
curice,  to  disappoint  and  punish  the  malice  of  those  who 
hindered  presentations  in  order  that  lapses  might  happen.1 
It  seems  this  process  was  warranted  by  the  order  of  the 
court  merely,  and  it  is  spoken  of  by  Braeton  as  an  in- 
trenchment  on  the  regular  course  of  proceeding,  that  was 
to  be  excused  by  the  nature  of  the  case.  The  legislature 
at  length  interposed  to  authorize  this  proceeding,  and 
settled  it  somewhat  in  the  manner  it  is  here  stated.2 

If  the  impeder  was  within  age,  and  had  nothing  by 
which  he  might  be  distrained,  then  the  person  in  whose 
hands  he  was,  and  by  whose  advice  he  was  directed,  was 
to  be  summoned :  Ibi  habeas  B.  qui  est  infra  aetatem,  ct  in 
custodid  tud,  etc.,  ad  respond,  etc.. 

It  was  the  opinion  of  some  that  the  patron  only  was  to 
be  summoned,  and  not  the  clerk,  because  he  claimed 
nothing  in  the  advowson.  But  in  truth,  says  Braeton,  it 
was  rirst  to  be  seen,  whether  it  was  the  patron  or  the 
clerk  that  caused  the  impediment ;  for  both  might  be  im- 
peders  at  different  times ;  the  patron  before  he  lost  the  pres- 
entation by  judgment,  and  the  clerk  by  afterwards  insist- 
ing on  it :  and  in  this  case,  the  clerk  was  to  be  summoned 
as  a  principal  impeder,  and  the  patron  only  incidentally, 
to  show  what  right  he  could  claim  in  a  presentation 
which  he  had  once  lost  by  judgment  of  law.  If  a 
patron  caused  a  clerk,  properly  instituted,  to  be  sum- 
moned for  impeding  his  presentation,  he  might  answer, 
that  the  church  was  not  vacant ;  which  would  be  tried 
by  the  bishop;  or  he  might  say,  that  he  claimed  nothing 
in  the  advowson,  nor  impeded  any  one  by  presenting,  but 
that  he  himself  was  already  in  possession,  and  therefore 
that  the  church  was  not  vacant. 

Lest  the  bishop  should  put  an  incumbent  into  the 
church,  pendente  lite,  before  the  six  months  elapsed,  there 
used  to  go  an  inhibition  ne  incumbraret,  or  ne  clericum 
admittet,  etc.,  so  that  the  bishop  could  not  afterwards 
admit  any  one  till  the  suit  depending  was  determined. 
If,  however,  the  last  presentation  was  determined  in  one 
suit,  and   another  was  depending    upon    the  right,  the 


1  Bract.,  257. 

2  By  the  Stat.  Marlb.,  52  Hen.  III.,  e.  xii.     Vide  post. 
13* 
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bishop  was  to  admit  a  clerk  presented  by  him  who  had 
the  last  presentation,  notwithstanding  the  prohibition.1 

When  a  person  recovered  seisin  by  assize  of  darrein 
presentment,  by  quare  impedit,  or  quare  non  permittit,  there 
went  a  writ  to  the  bishop  ad  admittendum  clerieum,  which 
usually  stated  the  record  and  judgment  in  the  action. 
"When  these  writs  were  occasioned  by  either  of  the  two 
last  actions,  there  was  a  clause  inserted,  which  was  left 
out  in  that  which  issued  after  an  assize;  and  as  this 
shows  a  remarkable  difference  between  these  actions,  it 
may  be  worth  noticing.  In  the  case  of  a  quare  impedit,  and 
quare  non  permittit,  a  clause  was  inserted  in  this  writ, 
which  directs  that  the  clerk  should  be  admitted  non  ob- 
stante reclamatione  talis,  naming  the  unsuccessful  party. 
Now,  as  a  quare  impedit  and  quare  non  permittit  were  actions 
between  certain  parties,  who  were  to  abide  the  judgment 
given  between  them,  neither  ought  to  resist  the  execution 
thereof,  and  such  a  clause  was  very  proper.  But  in  an 
assize  of  darrein  presentment  it  was  otherwise ;  for 
though  the  suit  was  between  certain  parties,  yet  the 
assize  was  not  only  to  inquire  of  their  right,  but  of  that 
of  any  other  persons  whatsoever ;  the  writ  directing  the 
jurors  to  recognize  generally  quis  advocatus,  who,  and  not 
whether  either  of  the  parties  only,  made  the  last  presen- 
tation ;  and  therefore  it  would  be  in  vain  to  say,  non  re- 
clamante,  the  persons  named  in  the  writ,  when  any  other 
person  might  resist  it  if  the  assize  declared  for  him, 
though  he  was  not  named  in  the  writ.2  When  this  assize 
was  taken  in  modum  juratce,  the  issue  in  such  case  not 
being  quis,  etc.,  but  on  a  collateral  fact,  then  this  clause 
was  inserted. 

If  the  clerk  of  the  patron  who  lost  in  the  assize  insti- 
tuted any  suit  against  the  other  clerk  in  the  spiritual 
court,  there  went  a  prohibition  to  stop  it,  as  we  before 
saw  in  Henry  II. 's  reign.3  Should  the  bishop  neglect  to 
obey  the  writ  ad  admittendum  clerieum,  there  issued  another 
of  quare  non  ad)nisit,wpon  which  lay  the  process  of  attach- 
ment, and  upon  this  inquiry  might  be  made  into  the  rea- 
sons and  propriety  of  the  delay.4  Thus  far  of  these  writs 
of  possession  concerning  presentations.  The  writ  of  right 
of  advowson  belongs  to  another  place. 

1  Bract.,  247  b,  248.  3  Bract.,  250  b.    Vide  ante,  409. 

2  Ibid.,  248  b.  *  Ibid.,  251  b. 
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And  now  we  have  gone  through  the  remedies  the  law 
provided,  where  a  man  was  disturbed  by  violence  or  other- 
wise from  his  own  proper  seisin.  We  are  next  to  speak  of 
the  seisin  of  another,  the  principal  of  which  is,  that  of  an 
ancestor :  in  such  case,  the  method  in  which  the  next  heir 
might  recover  was  by  assisa  mortis  anteeessoris. 

The  writ  of  mortis  anteeessoris  preserved  now  the  form 
it  had  received  in  Glanville's  time,1  with  the  AssiSamnrtis 
single  variation  of  the  return,  and  limitation.  ««*««**»•&■ 
The  limitation,  according  to  the  alteration  made  by  the 
Stat.  Merton,  was,  si  obiit  post  idtiinum  reditum  regis  Johannis 
patris  nostri  ale  Hibernid  in  Angliam;  the  return  was,  coram 
justiiiariis  nostris  ad  primam  assisam,  cum  in  partes  illas  vene- 
rint:  though  to  these  variations  it  may  be  added,  that 
whereas  in  Glanville's  time  it  seems  to  have  been  only  on 
a  father's  dying  seized,  it  was  now  extended  further,  to 
the  death  of  a  mother,  brother,  sister,  uncle,  and  aunt.2 
These  were  the  degrees  within  which  an  assize  was  lim- 
ited ;  for  a  proper  writ  of  mortauncestor  never  was  al- 
lowed so  high  as  the  grandfather  (though  there  was  a 
writ  de  morte  avi,  and  avice,  which  Bracton  calls  partly  a 
mortauncestor,  and  partly  a  writ  de  consanguinitate),  nor 
in  descent  so  low  as  the  grandson  ;  no  assize  being  allowed 
of  the  death  of  one  or  of  the  other,  though  a  grandson 
might  have  an  assize  of  the  death  of  his  uncle  or  aunt,  as 
before  said.  Again,  this  assize  would  not  lie  inter  con- 
junctas  personas,  as  brothers  and  sisters,  grandsons  and 
granddaughters.3  We  shall  afterwards  see  how  the  writ 
de  consanguinitate  was  framed  to  supply  some  of  these  de- 
fects. 

In  an  assize  of  mortauncestor  the  process  was  a  re-sum- 
mons, in  the  same  manner  as  was  before  mentioned  in  the 
assize  of  darrein  presentment ;  and  if  at  length  the  parties 
appeared,  but  the  jurors  did  not,  then  there  was  an  award, 
that  ponatur  assisa  in  respectum  pro  defectu  juratorum  ;  and 
they  were  called  together  again  by  a  habeas  corpora  jura- 
torum, just  as  was  stated  in  that  assize.4  It  appears  in 
Glanville's  time  that  the  tenant  was  not  to  be  waited  for 
after  the  first  summons. 

When  both  the  demandant  and  tenant  appeared  in  court, 
the  tenant  might  call  a  warrantor — a  privilege  which 

1  Bract.,  178.  3  Ibid. 

2  Ibid.,  254-261  b.  *  Ibid.,  255,  255  b,  256. 
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Glanville  does  not  mention  as  allowed  in  this  writ;  upon 
vouching  a  which  there  issued  a  summons  ad  warrantizan- 
warrahtor.  diim.  If  at  the  day  the  demandant  and  tenant 
appeared,  but  the  warrantor  made  default,  then  the  assize 
was  taken  by  the  default  of  the  warrantor ;  nor  was  any 
process  of  distress  by  caption  of  his  land,  or  otherwise, 
allowed  against  the  warrantor,  till  the  assize  was  taken, 
and  it  was  known  whether  the  tenant  lost  or  retained  his 
land,  and  so  whether  he  needed  any  recompense  from  his 
warrantor ;  and  even  should  the  assize  not  be  taken  on 
that  day  for  want  of  jurors,  or  for  any  other  cause,  and 
the  warrantor  appeared  before  it  was,  yet,  notwithstand- 
ing, he  would  not  be  heard  till  the  assize  had  first  been 
taken.  If  the  tenant  lost  by  the  assize,  they  proceeded 
against  the  warrantor,  and  distrained  by  the  writ  of  cape 
in  manum  domini  regis,  etc.,  deterrd  ipsius  A.  ad  valentiam 
terras,  etc.,  quia  B.  recuperavit  versus,  etc.  If  the  warrantor 
appeared  in  obedience  to  this  compulsory  process,  he  either 
entered  into  the  warranty,  or  pleaded  he  was  not  bound 
to  give  a  recompense  in  value  ;  for  this  obligation  of  his 
warranty  was  the  only  point  which  he  could  now  deny, 
it  being  in  vain  to  say  anything  about  the  other  of  defend- 
ing him  in  his  seisin:  that  being  lost  by  the  assize.  If 
he  could  not  defend  the  recompense  in  value,  he  was  im- 
mediately to  make  the  usual  satisfaction  to  the  tenant. 

If  the  warrantor  appeared  at  the  first  day,  he  either  en- 
tered into  the  warranty,  or  showed  why  he  did  not.  If 
he  entered  into  the  warranty,  he  might  make  all  the  an- 
swers and  exceptions  the  tenant  might ;  and  he  became, 
in  fact,  the  very  tenant.  He  might  call  others  to  war- 
rant him;  and  if  the  last  warrantor  could  not  deny  his 
warranty,  or  the  assize  was  taken  by  his  default,  he  was 
to  give  a  recompense  in  value  to  his  feoffee,  and  that 
feoffee  to  his,  and  so  on,  to  the  tenant  in  the  action. 

When  the  warrantor  denied  that  he  was  bound  to  war- 
rant, no  other  penalty,  as  we  said  before,  was  inflicted  on 
the  tenant,  but  that  the  assize  was  taken  by  default ;  and 
this  was  the  great  difference  between  the  situation  of  a 
tenant  under  these  circumstances  in  an  assize  of  mortaun- 
cestor,  and  in  a  writ  of  right :  and  with  reason ;  for  in 
the  assize,  the  warrantor  was  only  to  defend  against  the 
assize,  by  saying  something  to  show  that  it  ought  to  re- 
main ;  and  if  he  could  not  say  anything  to  that  effect,  the 
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assize  proceeded  of  course,  and  the  question  was  only  upon 
the  possession  :  whereas,  in  a  suit  de  proprietate,  the  war- 
rantor was  called  to  answer  to  the  demand,  and  defend 
the  very  right ;  and  he  was  bound  to  show  that  the  de- 
mandant had  no  right ;  and  if  he  could  not  do  this,  there 
was  a  judgment,  that  the  land  should  be  lost  for  want  of 
a  defence.1 

When  the  demandant  stated  his  intentio,he  was  then  to 
establish  and  prove,  by  the  assize  in  mod  urn  assisce,  all  the 
articles  of  the  writ,  namely,  quod  talis  antecessor,  of  whose 
seisin  he  claimed,  fuit  seisitus  in  dominko  suo,  ut  defcedo,die 
quo  obiit,  and  post  terminum,  etc.,  which  was  the  limitation 
in  these  writs ;  and  if  he  failed  in  one  of  these  articles, 
the  assize  was  as  much  lost  as  if  he  had  failed  in  all.2  To 
all  or  some  of  these  the  tenant,  if  he  could  not  eall  a  war- 
rantor, as  before  stated,  might  answer  and  make  his  ex- 
ceptions, showing  why  the  assize  should  not  proceed  ;  and 
for  proof  of  what  he  said,  was  (as  in  the  other  assizes)  to 
put  himself  upon  the  assize  in  modum.  assisce,  or  in  modum 
juratce,  according  to  the  nature  of  the  allegation  :  for  this 
assize,  as  well  as  that  of  novel  disseisin,  was  sometimes 
turned  into  a  jury,  to  try  the  truth  of  such  collateral  facts 
as  might  be  alleged  against  the  assize  proceeding.  The 
sort  of  facts  which  would  occasion  this  change,  and  the 
manner  in  which  it  was  conducted,  it  would  now  be  un- 
necessary to  enumerate  particularly,  after  what  has  been 
said  on  the  assize  of  novel  disseisin.  The  writ  of  seisinam 
habere  facias  was  various,  according  to  the  circumstances 
of  the  proceeding  in  court :  whether  the  recovery  was  by 
the  assize,  by  judgment,  by  confession,  it  was  always  so 
mentioned :  Scias,  quod  A.,  etc.,  recuperavit,  etc.,  per  assisam, 
etc.3 

We  shall  therefore  conclude  what  we  have  to  say  upon 
the  writ  of  mortis  antecessors,  by  showing  be-  Where  thi8 
tween  what  persons  it  would  hold,  and  adding  writ  would  lie- 
a  few  remarks  upon  the  instances  where  it  was  not  allowed. 
The  reason  of  confining  this  writ  within  certain  degrees 
was  an  anxiety,  lest  by  extending  it  further,  questions  de 
proprktate  might  be  sometimes  determined  by  an  assize, 
which  was  a  proceeding  only  designed  for  disputes  about 
the  possession.     This  writ  would  not  lie  between  conjunc- 

1  Bract.,  257  b.  to  261.  2  Bract.,  261  b.  3  Ibid.,  256. 
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tas  personas,  as  co-heirs,  whether  they  were  parceners,  that 
is,  capable  of  taking  an  inheritance  descending  from  a 
common  ancestor,  or  not  capable ;  for  if  they  were  co- 
heirs capable  of  taking,  that  is,  if  the  inheritance  was 
partible,  as  among  daughters,  or,  by  particular  custom, 
among  the  sons,  recourse  was  to  be  had  to  the  writ  de 
proparte ;  and  if,  in  such  case,  an  assize  was  brought,  it 
would  be  lost  by  the  exception  of  the  mere  right,  as  each 
of  them  was  the  hceres  propinquior  to  his  own  share,  com- 
pared with  those  in  a  remoter  degree.  And  again,  where 
they  were  co-heirs  (who  were  by  law  considered  quoad  sei- 
sinam  usjusti  et  propinqui),  though  not  parceners,  or  capable 
to  take,  as  above  supposed,  but  one  of  them,  to  whom  the 
jus  merum  descended,  was  preferred  to  the  others ;  yet, 
even  in  this  case,  the  assize  would  not  lie,  as  it  only 
would  determine  the  possession  and  seisin,  respecting 
which  they  were  considered  all  equally  justi  et  propinqui; 
but  recourse  was  to  be  had  to  the  writ  of  right,  which 
determined  both  the  seisin  and  the  mere  right.1 

As  this  writ  would  not  lie  between  co-heirs  that  were 
legitimate,  capable  or  not  capable,  so  neither  would  it  be- 
tween legitimate  and  natural  children ;  for  if  it  was  ob- 
jected to  a  natural  brother  that  he  was  a  bastard,  or  a 
villein,  though  he  should  prove  himself  legitimate  and 
free,  he  would  not  thereby  prove  himself  hceres  propinquior, 
which  must  be  done  before  the  right  could  be  decided  ; 
and  therefore,  as  that  could  not  be  in  this  assize,  they 
must  resort  to  the  writ  of  right.2 

It  had  been  said  by  Glanville,  that  this  assize  would 
not  lie  in  burgage-tenure,3  on  account  of  a  particular  law, 
the  effect  of  which  law  we  may  guess  at,  when  we  learn 
from  Bracton  that  the  reason  of  this  was  because  many 
boroughs  had  a  particular  custom,  which  enabled  the 
burgesses  to  make  wills  of  land ;  and  where  that  pre- 
vailed, it  was  to  no  purpose  to  inquire  by  this  writ, 
whether  the  ancestor  died  seized.  He  says  that  the  free- 
men of  London4  and  burgesses  of  Oxford  could  make 
wills  of  their  land,  as  of  a  chattel,  whether  they  had  such 
land  by  purchase  or  descent.  In  some  places,  this  custom 
was  confined  to  land  purchased.5 

We   have   seen  that  the  assize  of  mortauncestor  was 


1  Seisinam  et  merum  jus.  3  Vide  vol.  i.  5  Bract.,  272. 

2  Bract.,  278  b.  4  Barrows  Londini. 
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limited  within  certain  degrees,  and  lay  only  against  cer- 
tain persons,  on  tlie  death  of  certain  persons,  Amtfl,OT. 
beyond  which  recourse  was  to  be  had  to  a  writ  sanouinitate. 
of  right.  To  prevent  this,  in  questions  of  seisin  which 
could  be  proved  de  propria  visit  et  audita,  there  had  lately 
been  contrived,  in  aid  of  this  assize,  the  writ  de  consan- 
guinitate,  which  was  to  determine  questions  of  possession 
in  such  degrees  and  persons  to  which  the  assize  did  not 
extend  within  the  time  of  limitation  prescribed  to  the 
assize.  This  writ  lay  only  of  such  things  as  the  deceased 
died  seized  of  in  dominico  sua,  at  defcedo,  and  not  those  he 
died  seized  of  at  de  mero  jure  ;  it  being  designed  to  go  only 
upon  the  possession,  to  avoid  the  hazard  of  the  duel,  and 
of  the  great  assize.  As  this  writ  came  in  the  place  of  the 
assize,  and  had  for  its  object  the  seisin  of  the  ancestor, 
there  was  every  reason  why  it  should  pursue  the  nature 
of  its  original,  as  nearly  as  possible.  It  therefore  ob- 
served the  time  of  limitation  in  the  old  writ,  and  was 
confined  to  the  same  persons  to  which  that  was.  Thus, 
though  this  writ  exceeded  the  degrees  of  the  assize,  as 
it  extended  to  the  grandfather,  great-grandfather,  and 
higher  in  the  ascending  line ;  and  in  the  descending,  to 
the  grandson,  great-grandson,  and  lower  ;  it,  nevertheless, 
did  not  lie  between  such  persons  as  the  assize  did  not,  as 
between  co-heirs  and  the  like;  according  to  the  yxAq, inter 
quascunque  personas  locum  habet  assisa  infra  suos  limites,  inter 
easdem  locam  habet  consanguinitas  ;  and  vice  versa.1  And  if 
the  time  exceeded  the  limitation  in  a  writ  of  mortis  <mtc- 
cessoris,  the  writ  of  consanguinity  would  not  hold,  as  the 
demandant  could  not  by  possibility,  at  such  a  length  of 
time,  prove  the  seisin  de  visu  et  audita  propria,  but  only 
alieno,  that  is,  of  the  father  of  the  witness,  who  saw  it, 
and  enjoined  his  son  to  witness  it  thereafter,  which  sort 
of  testimony  could  only  be  received  in  a  writ  of  right.2 

This  was  the  origin  and  the  nature  of  the  writ  de  consan- 
guinitate,  the  form  of  which  was  as  follows  :  Proecipe  A.  quod 
juste  et  sine  dilatione  reddat  B.  tcrram,  etc.,  cum  pertinentiis  in 
villa,  etc.,  de  qua  G.  consangidneus  (or  it  might  be  expressed 
specially,  as  avus,  or  nepas)  ipsius  B.  cujus  hmres  ipse  est,  fait 
seisitus  in  dominico  suo,  id  de  foedo,  die  quo  obiit,  ut  dicit.  Et 
nisifecerit,  and  B.  fecerit  te  securum,  etc.,  tunc,  etc.,  etc.     After 

1  Bract.,  267.  2  Ibid.,  281. 
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the  essoins,  and  both  parties  appeared  in  court,  the  de- 
mandant was  to  propound  his  intentio  in  this  way :  B.  petit 
versus  A.  tantam  terrain  cum  pertinent/is  in  tali  villa,  id  jus 
suwn,  et  uncle  talis  consanguineus  suus,  cujus  hceres  ipse  est,  fait 
seisitus  in  dominico  suo,  id  de  foedo,  die  quo  obiit;  et  de  ipso  tali 
descendit  jus  prcedictce  terras  citidam  tali  filio  et  hceredi:  and 
thus  he  was  to  deduce  the  descent,  as  in  a  writ  of  right, 
down  to  himself;  and  then  add,  et  quod  tale  sit  jus  suwn,  et 
qubd  talis  consanguineus  itafuit  seisitus,  ojfert,etc,  he  made  an 
offer  to  prove  :  to  which  the  tenant  answered  in  this  way  : 
Et  A.  venit,  et  defend  it  jus  suwn,  etc.,  et  elicit,  qubd  non  debet 
ad  hoc  breve  respondere,  quod,  etc.,1  which  scrap  of  pleading 
may  be  noticed,  as  well  for  illustrating  the  action  we  are 
now  upon,  as  to  give  the  first  instance  that  occurs  of  the 
formal  parts  of  a  record  ;  many  such  will  present  them- 
selves before  we  have  done  with  this  reign.  It  must  be 
remembered  that  Bracton  says  this  action  was  an  assize, 
and  might,  like  others,  be  occasionally  turned  into  a  jury. 
All  those  exceptions  might  be  made  to  it  which  lay  in  the 
assize  of  mortauncestor. 

It  is  stated  as  a  question  by  Bracton,  whether  this  writ 
could  by  means  of  the  narredio,  or  counting  upon  it,  be 
turned  into  a  writ  of  right,  as  a  writ  of  entry  might  ;  as 
for  instance,  if  the  demandant  in  a  writ  de  consanguinitate, 
in  counting  his  descent,  et  wide  talis  consanguineus  suus  obiit 
seisitus  in  dominico  suo,  id  de  foedo,  should  then  add,  et  de 
jure;  this,  Bracton  says,  would  be  going  from  the  posses- 
sion to  the  proprietas :  for  in  saying,  talis  obiit  seisitus  in 
dominico  suo,  ut  de  foedo,  the  jus  possession's  only  was  brought 
in  question  ;  and  when  he  adds,  dejure,  he  brings  likewise 
in  judgment  thejusproprietatls,  which  made  the  jus  duplica- 
tion, or  droit  droit.2  But  as  the  writ  de  consanguinitate  was, 
in  its  nature,  only  a  possessory  remedy,  the  demandant, 
by  counting  of  the  mere  right,  would  go  beyond  the  de- 
sign of  it ;  and  therefore  the  writ  would  be  destroyed,  and 
the  party  have  no  remedy  left  but  the  writ  of  right. 
Again,  by  the  same  reason,  a  writ  of  right  could  not,  by 
the  way  of  counting,  be  turned  into  a  writ  de  consanguird- 
tcde,  as  a  person  who  had  once  commenced  a  suit  upon  the 
right,  with  effect,  could  never  go  back  to  an  action  upon 
the  possession  only.     But  a  writ  of  entry,  as  it  was  in 

1  Bract.,  281.  2  Vide  ante,  114. 
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jure  proprietatis,  might  sometimes  become  a  writ  of  right, 
on  account  of  the  entry  being  too  ancient  to  be  proved 
proprio  visu  et  audita:  and  again,  a  writ  of  right  might  be- 
come a  writ  of  entry,  when  the  entry  could  be  proved  pro- 
prio visu  et  audita.  But  of  this  we  shall  have  occasion  to 
say  more  hereafter.1 

An  assize  of  mortauncestor  did  not  lie  for  a  right  of 
common,  of  the  seisin  of  an  ancestor ;  in  lieu 

i?     *j.      j_i  j?  'j.       /»  5   7  -±,    ,    i       ^    Quod  permittat. 

ot  it,  therefore,  a  writ  ot  quod  permittat  had 
been  formed  :  Praecipe,  etc.,  quod,  etc.,  permittat  talem  habere 
communiam  pastures,  etc.,  de  qua  talis  pater,  or  avunculus,  or 
consanguineus,  cujus  liazres  ipse  est,  fuit  seisitus  de  fcedo  tan- 
quam  pertinente,  etc.  And  in  like  manner  for  a  successor : 
Praecipe,  etc.,  quod,  etc.,  permittat  A.  rectorem  talis  ecclesice,  etc. 
These  two  writs  were  possessory,  as  well  as  the  former; 
and  the  mere  right  could  not  be  discussed  in  them.2 
They  were  likewise  always  determined  by  a  jury,  and  not 
in  the  way  of  an  assize. 

There  was  a  writ  which  partook  of  the  nature  of  an 
assize  of  mortis  antccessoris  and  of  novel  disseisin,  to  sum- 
mon a  person  ostendendum  quo  warranto  se  teneat  in  tantd  terra, 
etc.,  quam  A.  pater  ipsius  B.  recuperavit  versus  eundem  C,  etc., 
et  de  qua  fuit  seisitus  u.t  de  fcedo,  die  quo  obiit,  etc.  The  like 
in  case  of  a  common.3 

It  was  not  the  practice  to  allow  damages  to  be  recovered 
in  an  assize  of  mortauncestor,  which  Bracton  laments  as 
an  encouragement  to  chief  lords  to  commit  waste  and  de- 
struction on  lands  which  they  seized  at  the  juncture  of  a 
tenant's  death.  "We  have  before  seen  that  a  chief  lord 
was  more  commonly  an  object  of  this  assize  than  persons 
of  any  other  description.4 

The  next  and  last  remaining  assize  was  the  assisa  utrhn, 
to  try  whether  a  fee  was  lay  or  ecclesiastic.5 

-r>     i  i      j?  -  ii_  •       i    j.  it       Assisa  utrum. 

But  betore  we  enter  upon  this,  let  us  turn  back 
for  a  while,  and  review  these  assizes,  in  the  first  mention 
of  them  by  Glanville,  and  as  they  were  now  treated  by 
Bracton.  This  proceeding  was  in  Glanville's  time  called 
recognitio;  and,  in  speaking  of  the  recognitions  upon  seisin, 
he  enumerates  the  recognitions  then  in  use  in  the  following 
way :  There  were,  says  he,  the  recognition  de  morte  ante- 
cessoris ;  that,  de  ultima  prazsentatione ;  that,  utrum  aliquod 

1  Bract.,  283  b.,  284.  3  Ibid.,  285.  *  Ibid.,  336 

2  Ibid.,  284,  284  b.  i  Vide  vol.  i.,  369. 
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tmementum  sitfosdum  ecclesiastkum  vellaicum;  that,  utrum  ali- 
quis fuerit  seisitiis  de  aliquo  Ubero  tenemento  die  qua  obiit,  ut  de 
fosdo,  vel  utde  radio  ;  that,  utrum  aliquis  sit  infra  cetatem  velple- 
nam  habuerit  cetatem  ;  that,  utrum  aliquis  obicrit  seisitus  de  aliquo 
Ubero  tenemento,  ut  de  fosdo,  vel  ut  de  wardd  ;  that,  utrum  ali- 
quis prassentaverit  ultimam  personam  ad  ecclesiam,  occasione 
fcedi  vel  wardos.  These  he  speaks  of  by  name ;  and  then 
adds,  "  and  if  any  similar  questions  (as  many  might)  arise 
in  court  during  the  presence  of  the  parties,  it  was  often 
awarded,  as  well  by  consent  of  parties  as  by  the  advice  of 
the  court,  to  decide  the  controversy  by  a  recognition :  " 
and  then  he  mentions  the  recognition  de  nova  disseisind.1 

Thus  did  Glanville  consider,  not  only  all  those  above 
specified,  but  all  possible  recognitions  had  by  consent 
of  parties  upon  the  same  footing,  of  the  same  nature, 
and  attended  with  the  same  legal  consequences:  as  they 
were  all  recognitions,  so  were  they  all  assizes;  those  terms 
being,  at  that  time,  convertible.  We  have  before  ob- 
served, that  a  recognition  taken  by  consent  of  parties  was 
afterwards  called  a  jurata,  and  that  a  distinction  arose 
between  an  assize  and  a  jury  (a).  In  consequence  of  this, 
many  of  the  issues  which  in  Glanville's  time  were  tried 
by  an  assize,  were  now  tried  by  a  jury ;  and  of  all  those 
assizes  enumerated  by  him,  there  remained  at  the  time 
of  which  we  are  writing  only  that  of  novel  disseisin,  ultimas 
prossentationis,  mortis  antecessoris,  and  this  assisa  utrum.  The 
first  three  of  these  survived,  no  doubt,  because  they  were 
remedies  by  which  property  might  be  recovered,  being 
attended  with  compulsory  writs  of  execution  and  the 
like  ;  and  therefore,  as  they  were  continued  for  the  same 
purposes  for  which  they  were  framed,  they  retained  their 

(a)  The  author  appears  to  have  been  misled  by  different  words  which  meant 
the  same  thing  in  substance,  only  for  different  purposes.  The  recognition 
seems  to  be  on  the  main  question,  but  it  was  to  be  by  twelve  jurors,  who  were 
to  be  summoned  to  say  whether  the  plaintiff  was  entitled;  and  as  they  gave 
their  verdict  on  their  own  knowledge,  they  were  said  to  recognize,  and  it  was 
called  a  recognition;  but  Glanville  calls  them  jurors.  Thus,  he  says,  that 
in  a  writ  of  mort  d'ancestor  twelve  men  are  to  be  chosen  to  make  the  recog- 
nition, and  the  proceedings  came  to  an  assize  ;  and  when  the  assize  is  taken, 
he  says,  if  the  jurors  decide  for  the  demandant,  judgment  is  given  for  him 
(lib.  xiii.,  c.  7).  So  elsewhere:  "If  no  exception  be  taken  in  court,  on 
account  of  which  the  assize  ought  to  cease,  the  recognition  shall  proceed,  and 
the  seisin  shall,  on  the  oaths  of  the  twelve  jurors,  and  according  to  their 
verdict,  be  adjudged"  (c.  11).  Thus  it  is  clear  that  the  assize  was  simply 
trial  by  jury. 

1  Glanv.,  lib.  13,  c.  2.      Vide  vol.  i.,  442. 
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original  appellation,  with  their  original  use;  while. the 
others,  being  to  try  issues  which  were  of  little  import- 
ance, except  when  connected  with  some  principal  question 
of  right,  and  which  now  might  be  tried  by  a  jury,  or  by 
the  assize  in  the  cause  turned  into  a  jury,  went  out  of 
practice  as  original  assizes,  if  indeed  they  ever  have  been 
such.  And  it  is  to  be  wondered  how  the  assisa  utrum 
escaped  the  same  fate,  having  nothing  in  it  like  an  orig- 
inal commencement  of  a  suit,  but  seeming  to  be  rather 
calculated  for  the  trial  of  an  incidental  question,  not  of 
importance  except  as  it  was  involved  in  some  other. 

In  later  times,  those  who  wanted  to  account  for  these 
actions  being  denominated  assizes,  have  usually  said  that 
they  were  called  so,  because  the  jurors  were  summoned 
in  the  first  instance  by  the  original  writ,  which  did  not 
happen  in  any  other  action.  How  far  this  might  be, 
strictly  speaking,  a  reason  for  the  appellation,  after  what 
has  here  been  said  of  the  history  of  assizes  and  juries,  the 
reader  may  form  some  judgment. 

To  return  to  the  assisa  utritm.  This  assize  is  said  by 
Bracton  to  have  midtum  possessions  et  juris,  which  is  more 
than  could  be  said  of  any  other,  as  it  determined  both  the 
possession  and  the  right ;  for  there  could  be  no  question 
raised  about  the  right  after  this  assize,  though  the  person 
who  had  more  right  might,  notwithstanding,  contest  his 
claim  upon  the  merumjus.  In  this  assize,  recognition  was 
to  be  made,  whether  the  tenement  in  question  was  the 
lay  fee  of  the  tenant,  or  was  held  in  libera  eleemosyna, 
belonging  to  some  church.  This  assize,  says  Bracton, 
might  be  brought  either  by  a  layman  or  clerk ;  and  so 
the  practice  had  been  established  in  the  time  of  the 
famous  justice  Pateshall,  though  he  afterwards  himself 
altered  his  opinion,  and  held  it  would  only  lie  in  the 
person  of  a  rector.  But  in  the  time  of  Bracton,  they 
returned  to  the  practice  first  established  by  Pateshall,  and 
it  was  held  good  both  for  clergy  and  lay.  This  writ 
belonged  only  to  rectors  of  parish  churches,  and  not  to 
vicars. 

The  writ  in  this  assize  was  much  the  same  as  in  Glan- 
ville's  time,  only  it  was  returnable  before  the  justices  ad 
primam  assisam.  In  this  assize,  the  tenant,  whether 
clerk  or  lay,  might  vouch  to  warranty,  as  in  the  assize 
of  mortis  antecessoris.     This  assize  would  not  lie  of  land 
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given  to  cathedral  and  conventual  churches,  though  given 
in  liberam  puram,  et  perpetuam  elcemosynam  ;  the  reason  was, 
because  the  gift  was  not  to  the  church  solely,  but  also  to 
a  person,  to  be  held  as  a  barony ;  as,  Deo  et  ecclesice  tali,  et 
priori,  et  monachis  ibidem  Deo  servientibus,  or  episcopo  tali, 
etc.;  and  therefore  such  persons  might  have  all  those 
remedies  which  laymen  might,  as  writs  of  novel  disseisin, 
of  entry,  and  of  right ;  and  eonsecpuently  were  not  to 
avail  themselves  of  a  remedy  devised  merely  for  a  parson 
claiming  land  in  right  of  his  church,  and  who  could  claim 
no  otherwise :  for  in  cases  of  parochial  churches,  gifts 
were  considered  not  as  made  to  the  parson  but  to  the 
church.  This  assize,  like  others,  might  be  turned  into  a 
jury ;  and  it  may  be  noted  here,  that  in  all  assizes,  when 
the  assize  passed  in  modum  assisee,  the  entry  on  the  roll 
was,  assisa  venit  rcc'ognitura,  etc,;  when  in  modum  juratce,  the 
entry  was  conformably  jurata  venit  recognitura,  etc. 

It  may  be  observed  that,  besides  this  assize,  a  parson 
might  have  many  remedies  to  which  laymen  were  en- 
titled. He  might  have  an  assize  of  novel  disseisin,  and 
a  writ  of  entry ;  an  assize  of  mortuancestor,  from  the 
nature  of  the  parson's  estate,  could  not  be  brought  by 
him.  If  a  writ  of  right  was  brought  against  a  parson, 
he  might,  like  another  person,  vouch  to  warranty,  and 
then  the  suit  would  go  on  between  the  demandant  and 
the  warrantor  to  the  duel,  or  the  great  assize.  But  if  he 
had  no  warrantor,  and  had  some  one  who  could  testify  de 
proprio  visa  et  audita,  then,  says  Bracton,  he  might  put 
himself  upon  a  jury  to  try,  utrum  terra petita  sit  libera  elee- 
mosyna,  etc.,  an  laicum  foedum,  etc.,  as  if  a  layman  had 
originally  brought  the  assisa  utrum;  which  is  a  very 
happy  and  pointed  instance  of  the  remark  we  made  before 
concerning  the  issues,  formerly  triable  by  assizes,  being 
devolved  on  juries.  If  he  chose  to  defend  himself  by  the 
duel  or  great  assize  for  want  of  some  witness  de  proprio 
visu  et  audita,  he  might  do  it  from  the  necessity  of  the 
case,  provided  he  had  license  from  the  ordinary  and  the 
concurrence  of  his  patron.  If  land  fell  to  his  church  by 
escheat,  there  was  a  writ  for  the  rector  to  recover  it: 
Praecipe  quod.,  etc.,  reddat  tali  rectori,  etc.,  quam  clamat  esse  jus 
ecclesice,  et  qua?,  etc.,  reverti  debet,  tanquam  eschceta. 

As  this  assize  determined  the  right  as  well  as  the 
seisin,  it  was  made  a  question  by  some,  whether  a  con- 
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viction  would  lie  against  the  jurors;  and  Bracton  was 
clear,  from  some  determinations  in  this  reign,  that  it 
would,  if  the  assize  was  taken  in  modum  assisce,  and  if  the 
writ  of  conviction  was  prayed  before  a  long  interval  had 
passed  from  the  taking  of  the  assize.  A  conviction  had 
been  denied  where  sixteen  years  had  elapsed.1 

As  we  have  gone  through  all  the  assizes  now  in  use,  it 
follows  that  something  should  be  said  on  the 
conviction  or  attaint,  as  it  was  called  in  latter 
times,  for  perjury,  to  which  the  recognitors  were  liable  if 
they  swore  falsely.  This  is  treated  very  shortly  by  Glan- 
ville,  who  only  mentions  the  punishment;  and  from  the 
passage  where  he  speaks  of  it,  one  might  be  led  to  think 
it  belonged  only  to  the  great  assize.2  We  shall  find  that, 
on  the  contrary,  though  in  Glanville's  time  it  might  lie 
in  the  great  assize  as  well  as  others,  yet  now  it  lay  in  all 
others,  but  not  in  the  great  assize. 

When,  therefore,  the  jurors  in  any  of  the  foregoing  as- 
sizes had  sworn  falsely,  and  so  committed  perjury,  they 
might  be  convicted  of  that  perjury  by  the  person  who 
had  lost  by  the  assize  (a).     And  that  might  be  effected 

(a)  The  Mirror  says,  after  mentioning  the  county  court,  "  The  other  inferior 
courts  are  the  courts  of  every  lord  of  the  fee,  and  in  which  they  have  cogni- 
zance of  debts,  covenants,  and  such  small  things  which  pass  not  forty  shil- 
lings in  value,  and  also  of  trespasses  and  forfeitures  of  the  fees  between  the 
lord's  plaintiffs  and  the  tenant's  defendants,  et  e  contra"  (c.  1,  s.  15).  And 
elsewhere  it  is  said,  "  If  rent-suit  or  other  service  be  in  arrear  to  the  lord 
of  the  fee,  the  tenant  is  not  distrainable  by  his  movable  goods;  but  it  be- 
hooveth  to  summon  the  tenants,  to  save  their  deposits ;  and  if  they  appeared 
at  the  summons,  then  by  the  award  of  the  suitors  their  lands  are  to  be  seized 
into  the  lord's  bands  till  they  justify  themselves.  And  if  the  lord  have  not 
a  proper  court  nor  suitors,  or  hath  not  power  to  do  justice  to  his  tenants, 
then  the  same  may  be  done  in  the  county  or  hundred  or  in  the  king's  court, 
by  a  writ  of  customs  and  services  and  other  remedial  writs.  And  if  the 
tenant  hath  not  anything  to  acquit  himself,  the  lord  may  seize  his  land  " 
(c.  2,  s.  10).  "  If  any  of  the  parties  say  that  the  jurors  have  made  a  false 
oath,  or  any  jury,  an  action  of  the  attaint  lieth,  which  is  to  be  tried  by 
twenty-four  jurors,  so  that  every  false  witness  be  attainted  by  two  jurors" 
(Mirror,  c.  3,  s.  33).  Here  will  be  observed  the  principle  on  which  the  attaint 
rested,  viz.,  that  the  jurors  were  witnesses  of  their  own  knowledge,  so  that  if 
their  verdict  was  untrue,  it  must  have  been  wilfully  so ;  for  if  they  did  not 
know,  they  had  no  business  on  their  oaths  to  say  one  way  or  the  other.  If 
they  say  on  their  oaths  what  they  did  not  know  to  be  true,  was  in  effect  the 
same  as  if  they  said  what  they  knew  not  to  be  true.  It  is  said  in  the  Mirror 
as  to  the  original  trial,  "The  usage  is  that  the  affirmative  party,  in  aid  of  the 
court,  cause  the  nearest  credible  neighbor  to  appear  as  witness,  so  that  there 
be  twelve  men  at  least  of  the  jury  (of  ancient  time  ordained  to  be  of  the 

1  Bract.,  from  285  b,  to  288.  2  Vide  vol.  i.,  401. 
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several  ways :  either  by  the  oaths  of  twenty-four  other 
jurors,  or  out  of  their  own  mouths  by  the  examination 
of  the  judge,  without  recourse  to  the  jury  of  twenty-four, 
or  by  their  own  free  confession,  in  which  they  acknowl-, 
edge  their  offence,  and  put  themselves  on  the  king's 
mercy ;  and  in  these  different  cases,  the  penalty  was 
accordingly  different. 

If  they  were  to  be  convicted  by  another  jury,  it  was 
first  to  be  seen  how  many  jurors  were  in  the  assize  (for 
they  were  not  always  the  same  number) ;  each  juror  was 
to  have  at  least  two  to  convict  him ;  and  the  jurors  on 
the  conviction  were  to  be  at  least  of  as  good  condition,  if 
not  better,  than  those  on  the  assize. 

When  it  was  in  agitation  to  proceed  to  conviction  in 
this  manner  it  was  first  to  be  considered  who  was  in  fault, 
whether  the  judge  or  the  jurors  ;  for  which  purpose  the 
record  was  in  the  first  place  to  be  inspected,  for  if  the 
judge  should  not  have  diligently  made  that  examination, 
which  it  was  his  duty  to  do,  he  himself  might  have  negli- 
gently left  occasion  of  perjury  to  the  jurors,  and  thus  both 
would  be  in  fault ;  perhaps  it  might  lie  with  one  of  them 
only.  By  the  record  it  would  also  appear  whether  the 
assize  was  taken  in  modum  assises  or  in  modum  juratce.  If 
in  the  former  way,  the  jurors  were  to  try  whether  the 
verdict  was  true  or  false;  if  it  was  true,  then  it  remained 
in  force  ;  if  false,  the  jurors  were  to  be  punished  for  their 
false  swearing.  According  to  Bracton,  a  distinction  was 
made  between  a  verdict  that  was  falsum,  and  one  which 
was  called  fatuum :  as  for  instance,  if  they  gave  their 
verdict  generally,  and  it  was  not  true,  then  it  was  what 
they  properly  called  falsum;  but  if  they  gave  a  reason 
together  with  their  verdict,  and  it  was  not  true,  this  was 
called  veredictum  fatuum,  being  only  a  wrong  conclusion 
of  the  jurors,  and  so  rather  a  false  reasoning  than  a  false 
swearing.  The  judge  might  sometimes  go  contrary  to 
the  verdict  of  the  jurors  when  they  spoke  the  truth  and 
gave  their  reason  for  so  doing.  If,  in  such  a  case,  he 
knowingly  deviated  therefrom,  the  fault  lay  with  him. 

If,   upon   view   of    the   record,  it   appeared   that   the 
jurors,  having  declared   themselves   obscurely,  had   not 

assize),  of  which  if  two  men  are  by  false  verdict  of  them  and  of  the  other 
jurors,  or  if  by  good  examination  of  all  the  jurors  to  one  assent  it  suffi- 
ceth  "  (Ibid.). 
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been  properly  and  diligently  examined  by  bim,  or  had 
answered  his  interrogatories  not  fully  or  doubtfully,  or 
seemed  to  have  been  misled  by  some  mistake,  or  to  have 
spoken  the  truth  only  in  part,  in  such  cases,  the  remedy 
was  by  certificate  and  not  by  conviction  ;  the  certificate 
being  a  proceeding  whose  object  was  to  render  certain  and 
true  that  which  was  before  dubious,  erroneous,  and  uncer- 
tain (a):  of  this  we  shall  say  more  hereafter. 

In  order  to  the  conviction,  as  we  before  said,  it  must 
first  be  seen,  whether  the  assize  was  taken  in  modum 
assises  or  in  modum  juratm.  When  the  complainant  or 
demandant  propounded  his  intentio  and  maintained  all  the 
articles  of  the  writ,  and  the  tenant  excepted  to  both,  by 
denying  them  in  part  or  in  the  whole,  the  complainant 
was  then  to  prove  them  by  the  assize :  and  as  this  was  in 
modum  assisee,  a  conviction  would  lie.  But  where  the  ex- 
ception was  of  such  a  kind  that,  admitting  both  the 
matter  of  the  writ  and  the  intentio,  yet  it  destroyed  the 
action  as  a  covenant  or  the  like,  then  the  assize  was 
taken,  as  has  been  often  before  mentioned,  in  modum 
juratce,  and  the  conviction  would  not  lie.  Yet,  if  the 
assize  was  taken  in  the  absence  of  the  tenant,  and  they 
found  such  matter  as  would  have  been  good  subject  of 
exception  to  the  action,  as  a  covenant,  for  instance,  or  the 
like ;  then  the  assize  being  taken  in  modum  assise,  a  con- 
viction would  lie.1 

A  conviction,  as  we  before  said,  lay  in  all  assizes  except 
the  great  assize ;  and  the  reason  given  by  Bracton  why  it 
did  not  lie  there  is,  because  when  the  tenant  had  the 
choice  between  the  duel  and  the  assize,  and  he  had  vol- 
untarily betaken  himself  to  the  latter,  he  should  not 
be  allowed  to  reject  their  determination  any  more  than 
when  a  person  had  chosen  to  put  himself  on  a  jury  ;2  and 
therefore  a  conviction  which  was  with  a  view  to  over- 

(a)  Here  again  it  is  observable  how  closely  the  Mirror  follows  Bracton, 
from  whom  all  this  is  taken.  "If  jurors  have  obscurely,  or  doubtfully,  or 
not  sufficiently  given  their  verdict  in  any  action  or  exception,  or  any  of  the 
parties  be  grieved  thereby,  there  is  a  remedy  by  a  commission  of  certificate, 
to  make  the  jurors  come  again  ;  and  the  parties  who  are  the  plaintiffs  ought  to 
have  under  the  seal  of  the  judge,  the  proceedings  of  the  plea  before  it,  and 
to  show  the  defect  and  the  offence  of  the  juror  ;  in  which  case,  if  the  judges 
by  examination  find  it  doubtful,  the  doubt  is  to  be  reduced  to  certainty,  and 
the  obscurity  to  clearness,  and  the  error  to  truth,  and  so  the  first  judgment 
is  to  be  redressed"  (c.  iv.,  s. 27). 

1  Bract.,  288  b,  289,  290.  2  Vide  vol.  i.,  395. 
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throw  and  question  such  determination,  was  denied  in 
both  cases.  However,  there  was  an  exception  in  favor 
of  the  kins;,  for  when  a  jury  had  found  anything  against 
the  king,  Bracton  says,  that  there  might,  in  some  cases, 
be  a  conviction.  There  was  no  conviction  for  damages, 
but  the  remedy  in  case  of  excessive  damages  was  by  cer- 
tificate. The  same  persons  who  brought  an  assize,  or  against 
whom  it  was  brought,  might  have  a  conviction  ;  and  it 
was,  in  general,  to  be  heard  before  the  judge  who  tried 
the  assize,  he  being  best  able  to  judge  of  the  truth  there- 
of.1 The  authority  to  take  an  assize  was  thought  eo  no- 
mine to  carry  with  it  that  of  taking  convictions  and  cer- 
tificates, without  which  an  assize  might  sometimes  not 
be  completely  taken ;  therefore  it  was,  that  a  conviction 
was  to  be  statim  et  recenter  after  the  caption  of  the  assize  ; 
and  it  could  not  be  had  at  a  distance  of  time  but  by  the 
special  command  of  the  king.2 

The  writ  of  conviction  was  to  the  following  effect:  Si 
A.fecerit,  etc.,  tunc  summoneas,  etc.,  24  legates  milites  de  vici- 
neto  de  villa,  etc.,  quod  sint  coram  justitiariis  nostris  ad  primam 
assisam,  etc.,  recognoscere  si  talis,  etc.,  disseisivit,  etc.,  as  in  the 
writ  of  assize ;  unde  A.  queritur,  quod  juratores  assise  novas 
disseisince  quce  inde  summonita  fait  et  capta  inter  eos  coram 
justitiariis  nostris  ultimo  itinerantibns  in  comitatu,  etc.,  f alsum 
fir,  runt  sacramentum.  Et  interim  diligenter  inquiras,  quifue- 
rent  juratores  illius  assises,  et  eos  habeas  ad  prcef.  assisam  coram 
prcef.,  etc.  Et  summoneas  B.  quod  sit,  etc.,  auditurus  illam  re- 
cognitionem,  etc?  If  nothing  could  be  objected  against  this 
inquiry  when  the  jury  appeared,  they  were  sworn,  not  as 
an  assize,  but  as  other  juries  :  —  "  Hear  this,  ye  justices, 
that  I  will  speak  of  that  which  you  require  of  me,  on  the 
part  of  our  lord  the  king,"  etc.  Then  the  judge  proceeded 
to  charge  the  jurors  as  in  other  cases.  The  entry  upon 
the  roll  was  thus:  Jurata  viginti  quatuor  ad  convincendum 
12  venit  recognitura,  si  A.  injuste  et  sine  judicio,  etc.,  according 
to  the  form  of  the  writ :  and  then  the  narratio  followed : 
Et  uncle  talis  queritur,  quod  juratores  talis  assisaz  capiat  coram 
justitiariis,  etc.,  falsum  inde  fecerunt  sacramentum,  eb  quod 
dixerunt  quod  prazdictus  talis  disseisivit  talem  injuste,  etc.,  and 
so  on  through  the  narratio  and  exception,  if  any.4  Upon 
this  writ  of  conviction  it  may  be  remarked,  as  a  reason 

1  Bract.,  290  b.  2  Ibid.,  291.  3  Ibid.  *  Ibid.,  292. 
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why  it  should  not  lie,  when  the  assize  was  taken  in  mo- 
dumjuratcu,  that  the  form  of  the  original  writ  in  the  assize 
was  so  inserted  as  to  confine  the  inquiry  to  the  articles  of 
that  writ ; l  whereas  the  point  tried  by  the  assize  in  mo- 
dum  jnnttre  was,  generally,  something  collateral  to  the 
writ  which  arose  upon  the  pleading. 

As  these  twenty-four  could  not  be  convicted  if  they 
spoke  falsely,  and  as  the  consequences  of  a  conviction 
would  be  very  penal  to  the  twelve,  great  care  was  taken 
to  examine  the  jurors  diligently  as  to  all  the  circumstances 
upon  which  they  meant  to  proceed.  If  there  was  a  dif- 
ference of  opinion  amongst  them,  they  might  be  afforced 
like  the  assize.  If  they  were  still  doubtful,  or  declared 
plainly  that  they  knew  nothing  of  the  matter,  things  were 
left  to  remain  as  they  were.  If  they  confirmed  what  the 
twelve  had  done,  the  judgment  was  entered  thus:  Con- 
sideration est  quod  12  juratores  bene  juraverunt,  et  quod  tenens 
remancat  in  seisind,  et  querens  custodiatur,  to  be  redeemed  by 
some  heavy  pecuniary  penalty.  If  they  found  against 
them,  the  entry  was,  Consideratum  est,  quod  praidicti  12  ju- 
ratores male  juraverint,  et  quod  querens  recuperet  seisinam  suam, 
etelle  tenens  in,  misericordid,  et  juratores  (if  they  were  present) 
custodiantur,  if  not  capiantur.  If  the  twelve  had  not  been 
unanimous  in  their  verdict,  the  twenty-four  might  con- 
vict those  who  were  on  the  wrong  side,  and  acquit  the 
others.2  After  the  verdict  of  the  twenty-four,  there  issued 
writs  of  execution  either  to  confirm  the  former  seisin  or 
to  alter  it.3 

The  punishment  of  the  convicted  jurors,  though  in  sub- 
stance the  same,  is  more  particularly  stated  by  Bracton 
than  by  Glanville.4  They  were  to  be  thrown  into  prison ; 
their  lands  and  goods  were  to  be  taken  into  the  king's 
hands,  till  they  were  ransomed  at  the  king's  pleasure; 
they  were  to  be  branded  with  perpetual  infamy ;  to  lose 
the  legem,  terrce,  so  as  never  more  to  be  received  as  jurors 
(being,  as  they  then  called  it,  no  longer  othesworth)  nor 
witnesses.  A  difference  was  made  between  the  offence 
of  jurors;  for  those  who  swore  salvo  risu,  not  having 
made  it ;  those  who  were  added  to  the  assize  at  the  time 
of  taking  it,  who  could  not  possibly  have  made  it;  those 
who,  soon  after  the  taking  of  the  assize,  had  signified  a 

1  Bract.,  291  b.      a  Ibid.,  292  b.     3  Ibid.,  262  b,  293.      4  Vide  vol.  i.,  401. 
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wish  to  amend  what  they  had  done,  and  put  themselves 
on  the  king's  mercy;1  all  such  were  not  to  be  branded 
with  infamy,  though  they  were  to  suffer  the  other  part 
of  the  judgment. 

This  was  the  manner  of  proceeding  if  there  was  no  ex- 
ception offered  to  the  conviction.  The  exceptions  that 
might  be  offered  were  many.  One  was,  if  the  person 
who  recovered  in  the  assize  had  not  had  seisin  according 
to  the  verdict ;  another  was,  if  the  person  serving  the 
conviction  had  made  a  disseisin  of  the  identical  land  in 
question.  It  seems  that  a  conviction  was  often  prosecuted 
not  out  of  any  hopes  of  convicting  the  twelve  and  recover- 
ing seisin,  but  merely  to  extinguish,  or  at  least  defer  pay- 
ment of,  the  misericordia  due  in  the  assize.2 

Having  said  this  much  of  convictions,  it  remains  to  show 
what  was  the  nature  of  a  certificate,  which  was 
the  other  method  of  reconsidering  the  decision 
of  the  jurors  in  assize,  and  which  was  sometimes  an  in- 
troduction to  the  former.  The  writ  to  summon  jurors  ad 
certificandum  .was  of  the  following  import:  Prcecipimus 
tibi,  quod  habeas  coram  justitiariis,  etc.,  corpora  A.  B.  C,  etc., 
recogiiitorum  nova7,  disseisince,  summonitaz,  et  captce  coram,  etc., 
ad  certificandum  prafiatos  justitiarios  nostros,  etc.,  de  Sacra- 
mento quod  hide  fecerunt.  Et  interim  prcedictum  tenementum 
in  manum  nostrum  cape,  etc.  Prcecipimus  etiam  quod  habeas, 
etc.,  corpus  talis  ad  audiendum  hide  considcrationem  cartas,  etc. 
A  certificate  was  sometimes  heard  in  order  the  better  to 
understand  the  record  in  assize,  and  after  that  it  might  be 
thought  proper  to  resort  to  a  conviction.  If  the  twenty- 
four  were  doubtful  or  obscure  in  delivering  their  verdict, 
there  might  also,  after  all,  be  a  certificate  of  their  record.3 
A  conviction  might  be  brought  by  the  heir,  if  the  ances- 
tor died  after  the  caption  of  the  assize.4 

We  have  before  taken  notice  of  the  lenity  shown  to 
such  jurors  as  wished  to  amend  the  false  verdict  they  had 
once  given.  This  had  the  effect  of  taking  off  some  of  the 
consequence  of  their  perjury.  To  this  it  may  be  added, 
that  the  jurors,  of  right,  might  change  their  verdict  before 
judgment  was  given;  but  afterwards,  the  only  remedy 
was  to  proceed  against  them  in  a  conviction.5 

As  we  have  now  done  with  assizes,  and  are  proceeding 

1  Bract.,  292  b.  3  Ibid.,  293  b,  294.  5  Ibid.,  296. 

*  Ibid.  *  Ibid. 
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to  such  actions  as  were  triable  by  jury  and  otherwise,  it 
may  be  proper,  before  we  enter  upon  this  part     0f  different 
of  our  subject,  to  say  a  few  words?  on  the  dif-        tlials- 
ferent  trials  now  in  use:  which,  though  apparently  very 
similar,  were  so  essentially  distinguished  as  to  make  it 
necessary  to  attend  to  each  of  them  with  accuracy. 

It  must  be  observed  that  there  were  assizes,  of  which 
enough  has  already  been  said,  juries;  inquisitions,  or  inquests; 
and  purgations ;  as  when  a  crime  was  imputed  to  any  one, 
a  purgation  amounted  to  a  proof  of  his  innocence.  Be- 
sides these,  says  Bracton,  there  was  a  defence  or  denial 
opposed  to  a  presumption  raised,  which  depended  neither 
on  a  jury,  nor  an  inquisition,  nor  a  purgation,  but  it  was 
when  a  person  averred  something,  et  inde  producit  sectam; 
upon  which  there  followed  a  defence  contra  sectam  or  a 
gwosi-proof  opposed  to  the  presumption  raised  by  the  secta. 
iSuch  defence  against  a  secta  was  called  a  defence  per  legem, 
and  consisted  sometimes  of  a  greater  number  of  persons 
and  sometimes  of  less,  in  different  cases.  We  have  before 
seen  the  regulation  which  had  been  made  by  Magna  Charta 
upon  this  head.1  What  was  the  nature  of  this  secta  and 
of  this  defence  or  denial,  with  the  instances  in  which  they 
were  both  recurred  to,  will  be  seen  more  particularly  in 
the  sequel.2  For  the  present,  let  it  suffice  to  say,  that  in 
all  cases  of  obligations,  contracts,  and  stipulations,  arising 
from  the  voluntary  consent  and  engagements  of  men,  as 
in  covenants,  promises,  gifts,  sales,  and  the  like,  where  a 
secta  was  produced,  which,  upon  examination,  induced  a 
presumption  only,  he  against  whom  the  complaint  was 
made,  might  defend  himself  per  legem  ;  that  is,  he  might 
produce  double  the  number  of  persons  which  had  been  in 
the  secta  to  swear  for  him,  for  when  they  exceeded  the  secta 
in  number,  they  induced  a  stronger  presumption,  and  the 
stronger  presumption  always  overbalanced  the  less.  But 
if  the  complainant  had  a  proof  (for  it  must  be  observed, 
that  the  secta  was  only  a  presumption,  not  a  proof),  as  instru- 
ments and  sealed  charters,  there  could  be  no  defence  per  le- 
gem opposed  to  such  proofs.  If,  therefore,  the  instrument 
was  denied,  the  credit  of  it  was  to  be  proved  per  patriam, 
et  per  testes ;  it  being  a  common  issue  for  a  person  to  put 
himself  super  patriam,  et  testes  in  carta  nominates.3     Again  a 

1  Vide  ante,  39.  2  Bract.,  290  b.  3  Ibid.,  315  b. 
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person  was  not  allowed  this  defence  per  legem  in  cases  of 
evident  and  notorious  trespass. 

We  shall  now  begin  to  speak  of  such  actions  as  were 
triable  in  one  or  other  of  these  ways.     The  action  of 

Dower  „nde  dower  unde  nihil  habet  and  the  writ  de  recto  of 
nihil.  dower,  were  the  two  remedies  still  in  use  to 
recover  dower,  and  seem  to  be  considered  by  Bracton  ex- 
actly in  the  same  light  in  which  they  are  placed  by  Glan- 
ville.  The  method  of  conducting  them  is  more  minutely 
described  by  Bracton,  who  also  makes  observations  con- 
cerning them,  which  are  well  worthy  of  notice. 

The  writ  unde  nihil  was  said  to  be  brought  in  the  king's 
court  originally,  and  there  only,  because,  should  a  ques- 
tion arise,  whether  the  demandant  was  lawfully  married, 
no  one  could  write  to  the  bishop  to  try  the  marriage  but 
the  king  or  his  justices.  The  writ  unde  nihil  was  at  this 
time  made  returnable,  sometimes  coram  justitiariis  nostris 
apud  Westmonasterium ;  sometimes  coram  justitiariis  nostris 
adprimam  assisam,  cum  in  partes  illas  venerint.1  If  the  party 
summoned  did  not  come  at  the  appointed  day,  nor  essoin 
himself,  the  land  was  taken  into  the  king's  hands,  as  in 
defaults  in  a  writ  of  right ;  and  if  he  essoined  himself  at 
the  first  day,  and  another  being  appointed,  he  made  default, 
then  also  his  land  was  taken,  so  that,  in  both  cases,  whether 
the  default  was  before  appearance  or  after,  the  woman  re- 
covered her  dower  by  default,  either  by  the  magnum  cape 
or  parvum  cape.2 

When  the  parties  appeared  in  court,  the  widow  was  to 
propound  her  intentio  in  person  or  by  attorney,  to  this  ef- 
fect :  Hoc  vobis  ostendit  B.  qua0,  fait  uxor  C,  etc.,  reciting  her 
title  to  dower,  in  pursuance  of  the  words  of  the  writ,  con- 
cluding it  thus:  Et  si  hoc  cognoscere  voluerit,  hoc gratum  erit 
ei;  et  si  non,  habet  suffieientem  disrationationem ;  or,  what  was 
the  same,  and  indeed  the  more  common  form,  et  inde  pro- 
ducit  sectam  suffieientem.  When  the  demandant  had  thus 
exhibited  her  intentio,  the  tenant  might  demand  a  view, 
by  saying,  Peto  visum;  and  after  the  essoins  and  delays 
attending  that,  he  might  vouch  to  warranty,  or  answer 
in  person,  as  he  pleased.3 

1  Bract.,  296  b. 

2  Ibid.  The  distinction  between  the  magnum  and  parvum  cape  will  be  ex- 
plained when  we  come  to  speak  more  particularly  of  process. 

3  Ibid.,  297. 
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If  the  tenant  had  no  exception  to  the  writ,  then  lie 
might,  in  the  next  place,  .call  upon  the  demandant  to 
produce  her  warrantor,  as  was  the  practice  in  Glanville's 
time  ;  it  being  a  rule  that  no  one  should  answer  a  woman 
concerning  her  dower,  unless  she  brought  her  warrantor 
to  show  what  right  he  had  to  the  other  two  parts ;  and 
again,  that  no  woman  should  answer  without  her  war- 
rantor. And  therefore  it  should  seem,  says  Bracton,  that 
as  the  son  of  a  felon  could  have  no  right  in  the  two  parts, 
the  widow  of  such  felon  could  not  make  out  her  claim  to 
dower  in  the  other  third  ;  nor  could  she  come  upon  the 
chief  lord,  who  held  it  as  an  escheat  pro  defectu  hceredis ; 
which  was  not  the  case  where  he  took  the  escheat  on  ac- 
count of  the  last  possessor  being  a  bastard,  and  so  not 
having  any  heirs,  for  then  he  came  in,  as  to  the  purpose 
of  dower,  loco  hceredis;  and  the  widow  could  claim  her 
dower  against  him.  The  same  might  be  said  of  an  as- 
signee of  the  fee,  who  being  in  loco  hceredis,  dower  might 
be  claimed  against  him.1 

After  this  the  tenant  might  vouch  Ms  warrantor ;  and 
if  he  did  so,  and  the  warrantor  did  not  appear  to  the  writ 
of  sum.  ad  warrant,  nor  essoin  himself,  so  much  of  his  land 
was  taken  as  was  equivalent  to  the  third  part  by  a  cape; 
and  if  he  did  appear  after  this  distress  (for  it  was  no  more), 
the  widow  recovered  her  seisin  of  that,  and  he  had  his 
remedy  against  the  warrantor,  whom  he  vouched.2 

If  no  warrantor  was  vouched,  and  the  tenant  meant  to 
answer  to  the  action  himself,  he  might  advance,  by  way 
of  exception  to  the  action,  such  matter  as  would  entirely 
defeat  the  claim  of  dower.  One  great  exception  to  this 
action  was,  that  the  demandant  and  deceased  were  not 
legitimo  matrimonio  copulata,  or  ne  unque  accouples  in  loyal 
matrimonie,  as  it  was  afterwards  called.  In  this  case,  a 
writ  issued  to  the  bishop,  commanding  him  to  try  such 
question,  as  a  matter  properly  belonging  to  his  cognizance. 
Upon  this,  the  bishop  summoned  the  tenant  to  appear,  and 
then  proceeded  to  hear  the  witnesses  produced  by  the 
widow  and  him ;  and  so  making  an  inquisition  in  a  sum- 
mary way,  he  reported  whether  the  marriage  was  lawful 
or  not.  When  it  appeared  to  the  king  or  his  justices,  by 
the  bishop's  letters,  that  the  marriage  was  good,  then  there 

1  Bract.,  297  b.  2  Ibid.,  299  b,  300. 
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issued,  at  the  instance  of  the  demandant,  a  resummons 
to  the  tenant.1  If  he  made  default,  his  land  was  taken 
by  a  par  mm  cape;  to  which,  if  he  made  no  appearance, 
seisin  of  dower  was  adjudged  to  the  demandant. 

If  the  tenant  admitted  that  the  demandant  was  es- 
poused, but  pleaded  that  she  was  not  endowed ;  or  that 
she  was  espoused  and  endowed  ;  but  not  ad  ostium  ecclesioz; 
such  issues  were  to  be  tried  in  the  king's  court,  and  not 
in  foro  ecdesiastico ;  for  it  would  have  been  as  improper  to 
transmit  these  to  the  ecclesiastical  judge  to  be  tried,  as  the 
special  issue,  whether  a  person  born  before  marriage  was 
legitimate.  In  this  case,  therefore,  a  writ  of  inquiry  went 
to  the  sheriff  to  make  inquisition  of  the  fact  inplenocomi- 
tatu:2  for  though  the  marriage  was,  in  such  case,  good,  as 
far  as  concerned  the  legitimacy  of  the  issue,  it  was  not  so 
as  to  give  title  to  dower.3 

Suppose  all  the  above  circumstances  were  admitted,  and 
the  tenant  said  that  the  dower  was  given  in  a  different 
manner  than  stated  in  the  intentio  of  the  demandant ;  as 
that  it  was  not  given  in  any  particular  land  by  name,  but 
only  the  third  part  generally  ;  how  was  this  to  be  proved? 
In  the  first  place,  it  became  the  widow  to  prove  her 
intentio,  and  what  she  had  there  averred,  per  audientes  et 
videntes,  who  were  present  at  the  espousals,  and  who  were 
ready  to  confirm  by  oath  what  she  said.  If  these  were 
examined,  and  they  agreed  in  what  they  said,  this  proof 
was  abided  by,  unless  the  tenant  had  some  stronger  evi- 
dence to  prove  the  contrary.  Suppose  the  widow  had  no 
proof,  nor  sufficient  secta,  nor  even  an  instrument  to  sup- 
port what  she  had  declared  ;  then  judgment  was  to  be  for 
the  tenant,  though  he  had  neither  proof  nor  presumption 
for  him,  because  he  was  already  in  possession ;  yet  if  the 
widow  had  a  sufficient  secta,  and  the  tenant  only  his  own 
voice,  he  was  not  to  be  heard,  though  he  was  ready  to  put 
himself  super  patriam,  but  the  widow  immediately  recov- 
ered by  force  of  the  secta. 

Again,  if  the  witnesses  (that  is,  the  secta)  were  produced 
on  both  sides,  and  those  on  one  side  declared  their  igno- 
rance of  the  matter,  while  the  others  maintained  the  point 
for  which  they  were  produced;  judgment  was  given  for 
that  side,  as  the  one  where  the  truth  of  the  matter  lay. 

1  Bract.,  302,  303.  2  Ibid.,  303  b.  3  Ibid.,  304. 
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It  was  indispensably  necessary,  that  the  widow  should 
produce  a  secta,  or  her  demand  would  be  totally  void,  and 
if  the  witnesses  produced  proved  nothing,  or  acknowl- 
edged that  they  were  not  present  at  the  espousals,  or  knew 
nothing  of  the  dower  or  endowment,  then  the  claim  was 
lost  for  want  of  proof,  and  judgment  was  for  the  tenant 
quod  quietus  receded. 

If  neither  side  had  any  proof,  nor  could  raise  a  pre- 
sumption by  a  secta,  and  both,  in  the  words  of  Bracton,^ 
veritate  ponunt  se  super  patriam,  pro  defectu  sectce,  vel  alterius 
jprobationis,quam  ad  manum  nun  habuerint ;  then  there  issued 
a  writ  of  venire  facias  to  the  sheriff  in  this  form  :*  tarn  ex 
ipsis,  '/nam  ex  aliis  de  proximo  vicineto,  etc.,  venire  facias  coram 
justitiariis,  etc.,  duodecim  liberos,  etc.,  ad  recognoscendum,  etc.,  si 
prcediclus  A.  die  quo  ipsam  B.  desponsavit,  dotavit  earn  nomi- 
natim  de  tali  manerio,  etc.,  vel  si  dotavi  earn  de  tertid  parte  om- 
nium  terrarum,  etc.,  ut  idem  D.  dicit,  quia  tarn  prcedicti  B. 
(j nam  prcedictus  D.  posuerunt  se,  etc?  It  may  be  here  ob- 
served, that  the  issue,  whether  endowed  ad  ostium  ecclesice, 
was  tried  on  a  writ  of  inquiry  before  the  sheriff"  in  plcno 
comitatu;  but  the  issue,  whether  special  or  general  endow- 
ment, was  to  be  tried  before  the  justices  at  Westminster; 
as  was  also  the  issue,  whether  endowed  ex  assensu  patris,  or 
not.3  Again,  the  issues,  whether  the  husband  was  so  seized 
as  to  be  able  to  endow,4  and  whether  the  widow  had  re- 
ceived any  part  of  her  dower,5  were  tried  on  a  writ  of  in- 
quiry before  the  sheriff.  The  reason  of  these  distinctions 
is  not  easily  discovered ;  and  perhaps  either  of  such  writs 
were  had  at  the  election  of  the  parties.  The  election  of 
the  parties  seems  to  have  directed  not  only  in  these  cases, 
but  also  in  the  return  of  original  writs,  which,  we  have 
seen,  were  sometimes  coram  justitiariis  at  Westminster,  and 
sometimes  ad  primam  assisam,  without  any  apparent  reason 
for  such  a  variety.  They  were  sometimes  made  in  the  al- 
ternative, and  were  returnable  at  Westminster,  nisi  justi- 
tiarii  prius  venerint  ad  assisam,  etc. 

In  consequence  of  the  statute  of  Merton,6  widows  were 
to  recover  damages ;  and  therefore,  when  they  were  to  be 
put  into  possession,  the  writ  of  seisin  had  one  of  the  fol- 
lowing clauses  inserted  therein.  After  seisinam  habere 
facias,  they  added,  et  similiter  ei  sine  dilatione  habere  facias 

1  Bract.,  304.  3  Ibid.,  305  b.  5  Ibid.,  312. 

2  Ibid.  *  Ibid.,  309.  6  Ch.  1.     Vide  ante,  57. 
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tot  marcas  quce,  ei  in  eddem  curia  nostra  adjudicates  sunt  pro 
damnis  suis,  quoz  habuit  pro  injustd  detentione,  quam  prcedictus 
ei  fecit  de  proedicta  terra,  et  dote  sua;  or  in  this  way,  et  de 
terris  et  catallis  prcedicti  B.  fieri  facias  tot  denarios,  et  illos  sine 
dUatione  haberi  facias,  etc. 

Thus  far  of  the  writ  of  dower  unde  nihil,  etc.,  commonly 

writ  of  right  called  the  writ  of  dower.  If  a  person  did  not 
of  dower,  recover  by  this  writ  all  she  was  entitled  to  for 
dower,  recourse  was  then  to  be  had  to  the  writ  of  right 
of  dower ;  which  was  a  writ  close,  as  they  called  it,  be- 
cause directed  to  the  warrantor  of  the  widow  where  the 
plea  was  to  be  heard;  where  it  remained  till  that  court 
was  proved  de  recto  defecisse ;  when  it  might  be  removed 
into  the  county  court,  and  so  to  the  superior  court,  as 
other  writs  of  right. 

The  intentio  upon  this  writ  was  different  in  the  two  cases, 
of  the  widow  having  never  been  in  seisin  of  the  land  in 
question,  and  of  having  been  disseized  by  the  tenant. 
The  conclusion  in  the  former  case  was  et  unde  idem,  etc., 
fait  seisitus,  etc.,  ita  quod  me  hide  dotare  potuit.  Et  si  hoc  vel- 
let  cognoscere,  etc.,  as  before  in  the  writ  unde  nihil.  Et  si 
noluerit,  habeo  sufficientcm  sectam.  In  the  latter  the  con- 
clusion was,  talis  me  injuste  1 1  sine  judicio  disseisivit,  et  quod 
ita  fai  inde  dotata,  et  seisita  habeo  sufficientem  disrationationeiii, 
videlicet,  talem  sectam,  et  talem.  Thus  this  differed  from  the 
common  writ  of  right,  which  concluded  by  offering  to 
deraign  the  matter  per  corpus  talis  hominis.  Indeed,  it 
widely  differed  from  that  writ  in  both  the  above  instances 
in  which  it  was  applied;  a  writ  of  right  of  dower  was 
for  the  recovery  of  a  life  estate ;  and  the  latter  form  of 
it  was  grounded  upon  a  disseisin  in  the  very  words  of  the 
writ  of  novel  disseisin  :  and  accordingly,  in  this  action 
there  was  neither  the  great  assize  nor  the  duel,  nor,  con- 
sequently, the  essoin  de  malo  lecti;  all  which  were  only  in 
the  proper  writ  of  right. 

When  the  intentio  was  thus  stated,  and  the  tenant  did 
not  choose  to  call  a  warrantor,  he  might  except  to  the 
action  in  various  waj^s,  and  conclude  his  exception  by  et 
inde  producit  sectam,  if  he  had  any  ;  and,  if  there  was  occa- 
sion, by  ponit  se  $uper  palriam;  in  which  last  case  the 
truth  would  be  inquired  of  by  the  country.  When  re- 
course was  thus  had  to  the  country,  in  a  plea  depending 
in  the  county  court,  by  the  tenant  putting  himself  on  the 
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inquest,  and  the  demandant  so  likewise,  Bracton  says, 
some  might  doubt  whether  that  court  had  power  to  pro- 
ceed to  take  the  inquest,  without  some  special  authority; 
but  he  thinks  the  sheriff  had  that  and  every  other 
authority  by  force  of  the  words  in  the  original  writ,  nisi, 
etc.,  hoc  fecerit,  tunc  vicecomes  hoc  faciat,  etc.,  and  as  in  other 
writs  of  right  he  might  proceed  to  take  the  duel,  and  in 
writs  of  justicies  to  try  by  jury,  so  he  might  take  the 
inquest  in  this  writ.1  The  reason  of  the  above  doubt  does 
not  seem  easy  to  be  accounted  for. 

In  Glanville  there  is  no  mention  of  admeasurement  of 
dower,  but  where  the  land  all  lay  in  one  county.  It  had 
now  become  the  practice,  where  the  land  lay  in  several 
counties,  for  the  admeasurement  to  proceed  in  the  king's 
court ;  and  for  all  the  lands  to  be  extended  and  valued, 
as  well  the  two-thirds  as  the  third  claimed  in  dower,  and 
for  such  extent  and  valuation  to  be  transmitted  to  the 
justices.  Where  the  land  lay  only  in  one  county,  the 
old  writ  was  directed  to  the  sheriff;  upon  which  there 
was  the  process  of  cape,  in  case  of  default ;  and  the  com- 
plainant stated  his  intentio,  with  an  inde  producit  sectam;  to 
which  there  were  exceptions,  and  the  matter  was  at 
length  tried  as  in  other  actions.2 

As  a  woman  had  not,  what  they  called,  the  proprietas, 
but  only  the  use  and  enjoyment  of  the  land 
for  her  life,  she  was  not  to  commit  waste,  de- 
struction, or  exile  upon  the  freehold  ;  and  therefore,  in 
taking  such  reasonable  estover  as  was  allowed  her  in  the 
wToods,  for  the  purposes  of  building,  firing,  and  enclosure, 
she  was  to  be  careful  not  to  exceed  such  liberty :  and  if 
she  did  not  listen  to  the  remonstrance  of  the  heir,  or 
person  who  had  right,  there  might  issue  a  writ  of  quod 
von  permittat  to  the  sheriff;  being  a  sort  of  injunction,  or 
prohibition,  not  to  permit  the  widow  quod  faciat  vastam  de 
terris  quas  tenet  in  dote,  etc.,  ad  exheeredationem  ijisus,  etc. 
And  if  she  did  not  obey  the  injunction  communicated  to 
her  by  the  sheriff,  she  was  attached  by  a  writ :  Pone  per 
vadium  et  salvos  plegios,  etc.,  quod  sit  coram  nobis  vel  justitiariis 
nostris,  etc.,  ostensura  quare  fecit  vastum,  etc.,  contra  prohibi- 
tionem  nostram,  etc.  And  if  she  did  not  appear  at  the  day, 
the  regular  process  of  attachment  would  issue,  with   a 

1  Bract.,  313  b.  2  Ibid.,  314,  315. 
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permission,  if  she  pleased,  to  have  one  essoin  de  malo  veni- 
endi  after  the  first  attachment ;  after  which,  and  the 
appearance  of  both  parties,  the  complainant  stated  his 
intentio,  the  same  as  in  other  actions.  Talis  queritur,  ut 
amicus  talis,  quod  cum  talis  mulier  teneat  in  villa,  etc.,  tantam 
terram  nomine  >dotis,  tale  fecit  vastum,  et  talem  destructionem, 
etc.,  boscum  et  servos  vendidit,  gardinum  extirpavit,  etc.,  ad 
exhceredationem  talis  hceredis  ad  valentiam  tanti,  et  inde  pro- 
ducit  sectam,  etc.  This  was  the  nature  of  the  intentio.  To 
this  the  widow  might  answer  as  follows:  Et  talis  mulier 
venit,  et  defend.it  vastum,  venditionem,  et  exilium  contra  talem, 
et  sectam,  suam:  et  quod  nihil  inde  vendidit,  nee  aliquid  tale 
fecit  ad  exhceredationem  talis  hceredis,  etc.  She  might  ac- 
knowledge, quod  domus  vetustate  corruerit,  etc.,  and  si  de 
bosco  eepit  aliquid,  non  cepit  ibi  nisi  rationabile  estoverium,  etc., 
and  then  conclude,  et  quod  nihil  amplius  cepit,  nee  alio  modo 
ponit  se  super  patriam:  for  she  could  not  defend  herself 
per  legem,  says  Bracton,  because  when  an  injury  was  done 
to  any  corporeal  thing,  which  was  manifest  to  the  view 
of  everybody,  a  person  was  not  permitted  to  deny  it  in 
that  way,  lest  the  oath  of  his  secta  might  go  to  prove  the 
contrary  of  that  which  was  evident  to  everybody's  senses  ; 
and  therefore  he  recommends,  that  in  this  action  there 
should  always  be  a  regular  view ;  and  then  the  damage 
also  might  be  ascertained  with  some  exactness.1 

If  a  woman  was  convicted,  by  verdict,  of  making  waste 
and  destruction  in  woods,  the  penalty  to  be  inflicted  on 
her  was,  that  she  should  in  future  be  so  restrained  as  not 
to  be  permitted  to  take  even  her  reasonable  estover  but 
by  the  view  of  the  foresters  of  the  heir:  and  in  some 
cases,  the  court  would  appoint  a  forester ;  for  which  pur- 
pose a  wrft  had  been  framed,  and  is  to  be  seen  in  Bracton.2 

Waste  might  be  committed,  not  only  by  a  tenant  in 
dower,  but  by  a  tenant  for  life,  and  by  a  guardian.  If  a 
tenant  for  life  exceeded  the  measure  prescribed  to  a 
reasonable  estover,  he  went  beyond  what  he  was  entitled 
to;  and  so  far  encroached  upon  the  propridas;  and  was, 
therefore,  guilty  of  waste,  unless  the  waste  was  too  small 
to  be  worth  an  inquisition.  Of  what  magnitude  it  ought 
to  be,  to  become  an  object  of  judicial  inquiry,  depended, 
says  Bracton,  upon  the  custom  of  particular  places.3     A 

1  Bract.,  315  b,  316.  2  Ibid.  3  Ibid.,  316  b. 
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guardian  committing  waste  was  to  lose  the  custody  of 
the  land,1  to  make  amends  in  damages,  and  be  in  miseri- 
cordid  regis;  which  was  different  from  the  penalty  on  a 
tenant  in  dower.  In  case  of  waste  by  a  guardian,  they 
proceeded  as  before  stated  of  waste  committed  by  a  tenant 
in  dower ;  by  a  writ  of  quod  non  pcrmittat;  and  after  that 
by  attachment.2 

Of  these  terms,  waste,  destruction,  and  exile,  the  first  two 
signified  the  same  thing  ;  but  exilium  meant  something  of 
a  more  enormous  nature;  as  spoiling  the  capital  mes- 
suage; prostrating  or  selling  houses;  prostrating  and  ex- 
tirpating trees  in  an  orchard,  or  avenue,  or  about  any 
house :  all  these  were  considered,  says  Bracton,  ad  maxi- 
mam  deformitatem  ;  and  as  they  either  drove  the  inhabi- 
tants away,  or  had  a  tendency  so  to  do,  they  were  called 
exilium} 

If  the  heir  aliened  the  two-thirds  of  the  land,  and  at- 
torned the  service  of  the  dowress ;  and  if  he  afterwards, 
on  the  death  of  the  tenant  in  dower,  intruded  himself,  or 
if  any  stranger  did  so,  the  vendee  might  have  a  writ  of 
entry,  grounded  upon  such  intrusion.4 

We  shall  now  treat  more  fully  of  writs  of  entry,  which 
have  been  so  often  alluded  to  in  the  foregoing  0f  writs  of 
pages.  As  questions  of  possession  were  deter-  entry- 
mined  by  assizes  and  recognitions,  questions  de  proprictate 
were  decided,  says  Bracton,  in  writs  of  entry  by  a  jury, 
upon  the  testimony  and  proof  of  those  who  could  prove 
the  case  de  visu  suo  propria  et  audita.  This  was,  where  any 
one  claimed  his  own  proper  seisin,  or  that  of  his  ancestor, 
which  seisin  he  had  demised  to  some  one  for  a  term  of 
years,  or  for  life,  and  which,  of  course,  after  that  term, 
should  revert  to  him ;  in  which  case,  he  could  not  have 
an  assize  of  novel  disseisin  to  recover  it,  because  he  had 
not  suffered  a  disseisin  ;  nor  an  assize  of  mortauncestor, 
because,  if  the  term  had  been  for  life,  the  ancestor  could 
not  be  said  to  have  died  seized  in  his  demesne  as  of  fee, 
while  another  had  the  freehold;  though  indeed  he  might, 
if  the  term  had  only  been  for  years. 

And  this  action  lay  not  only  against  the  person  him- 
self who  had  the  term,  but  against  all  those  who  had  an 
entry  within  the  degrees  and  the  time  limited  to  this  ac- 

1  Vide  ante,  21.  *  Bract.,  317.         3  Ibid.,  316  b.        4  Ibid.,  317  b. 
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tion.  This  action  was  allowed  within  the  third  degree  of 
kindred,  and  within  such  time  as  could  he  testified  de pro- 
pria visu  et  audita.  It  held  not  only  in  the  above  case,  but 
where  a  person  had  his  entry  per  alium,  who  was  seized 
in  right  of  some  other,  and  so  aliened;  as  where  a  canon 
aliened  without  assent  of  the  chapter,  a  wife  without 
assent  of  her  husband,  a  husband  without  assent  of  his 
wife,  and  the  like  ;  it  held  also  against  those  who  gained 
their  entry  through  the  medium  of  a  guardian,  or  bailiff 
only,  who  had  no  right  to  alien. 

The  most  general  form  of  a  writ  of  entry  was  that 
which  supposed  the  person  against  whom  it  was  brought, 
to  have  holden  the  land  ad  terminum  qui  proeteriit ;  upon 
which  writ  there  might  be  a  narratio,  containing  such 
special  matter  as  constituted  the  merits  of  the  case.  The 
following  was  the  form  of  this  writ :  Praecipe  A.  quod  juste 
et  sine  dilatione  reddat  B.  tantum  terras  cum  pertinentiis  in  villa, 
etc.,  quod  idem  B.  ei  dimisit  ad  terminum  qui  pr^teriit,  ut 
dk-it ;  et  nisi  fecerit,  et  B.  fecerit  te  securum  de  clamore  suo 
prosequendo,  tunc  sum,,  per  bon.  sum.  prcef.  A.  quod  sit  coram 
justitiariis  nostris  ad  primam  assisam,  cum  in  partes  illas  vene- 
rint,  ostensurus  quare  non  fecerit,  etc.1 

The  process  upon  this  writ  was  the  same  as  on  a  writ 
of  right;  except  that  the  tenant  who  might  have  the  es- 
soin de  malo  veniendi,  could  not  have  that  de  malo  lecti,  un- 
less the  writ  of  entry  was  turned  into  a  writ  of  right  by 
the  narratio,  or  counting  upon  it,  propter  longissimum  in- 
gressum,  on  account  of  such  a  length  of  entry  as  could  not 
be  proved  visu  proprio  et  audita,  but  only  by  that  of  some 
one  else.  If  it  was  reasonable  that  when  this  writ  of 
entry  became  a  writ  of  right,  it  should  have  all  the  con- 
sequences attending  that  writ,  whose  nature  it  had  as- 
sumed by  the  manner  of  counting ;  so  likewise,  on  the 
other  hand,  when  a  writ  of  right  was  turned  into  a  writ 
of  entry,  as  happened  not  unfrequently,  it  entirely  ceased 
to  be  a  writ  of  right  in  all  respects,  and  there  was  no 
longer  therein  the  essoin  de  malo  lecti.2 

Before  more  is  said  concerning  the  change  of  a  writ  of 
entry  into  a  writ  of  right,  and  of  a  writ  of  right  into  a 
writ  of  entry,  the  reader  must  recollect  that  the  writ  of 
entry  has  already  been  spoken  of  as  an  invention  since 

1  Bract.,  317  b,  318.  2  Ibid.,  318. 
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the  time  of  Glanville ;  and  was  contrived,  no  doubt,  to 
avoid  the  necessity  of  recurring  to  the  duel  and  great 
assize,  whose  determination  could  never  afterwards  be 
reconsidered.  Thus  this  new  writ  was  framed  in  the  na- 
ture of  that  for  which  it  was  to  be  an  occasional  substi- 
tute; and  so  great  an  affinity  was  still  discernible  between 
them,  that  we  see,  in  these  and  many  other  instances, 
they  were  convertible,  that  is,  either  of  them  might  be- 
come the  other  to  all  intents  and  purposes.  How  that 
was  effected,  will  be  rendered  clearer  by  a  few  instances. 

When  it  was  attempted  to  convert  a  writ  of  right  into 
a  writ  of  entry  by  the  counting,  and  the  demandant  said 
that  he  was  ready  to  prove  it  by  a  jury  ;  yet  it  was  in  the 
election  of  the  tenant  whether  he  would  put  himself  upon 
the  jury  to  try  the  entry,  because  he  had  three  remedies  ; 
for  he  might  either  defend  himself  by  the  duel,  or  put 
himself  upon  the  great  assize  to  try  the  right,  or  upon  a 
jury  to  try  the  entry.  Thus,  as  it  was  at  the  option  of 
the  tenant  to  choose  which  of  these  he  pleased,  the  writ 
of  right  was  not  changed  into  a  writ  of  entry  (notwith- 
standing the  counting),  till  the  tenant  had  chosen  to  put 
himself  on  a  jury  to  try  the  entry  ;  as,  for  instance,  if  a 
writ  of  right  was  brought  containing  the  words  necessary 
to  include  the  jus  merum ;  and  then  there  was  added  this 
clause :  Et  in  quam  non  habet  ingressum  nisi  per  talem  ante- 
cessorem  suum,  qui  terrain  Mam  ei  dimisii  ad  certum  terminum, 
etc.,  though  these  were  words  perfectly  proper  to  bring  in 
question  the  entry,  and  though  it  was  within  the  time  to 
prove  it  proprio  visu  et  audita  ;  yet  a  writ  of  right  would 
not,  by  so  doing,  become  a  writ  of  entry,  but  would  con- 
tinue as  it  was,  unless  the  tenant  voluntarily  put  himself 
upon  a  jury  to  try  the  entry.1 

A  writ  of  entry  was  sometimes  changed  into  a  writ  of 
right,  not  by  choice,  as  in  the  above-mentioned  change, 
but  through  necessity  ;  either  propter  longissimum  ingres- 
sum, the  great  distance  of  time  at  which  the  entry 
was  alleged,  or  propter  donum  et  feoffamentum.  That  vras 
called  longissimus  ingressus,  which  could  not  be  proved  pro- 
prio visu  et  auditu,  but  was  obliged  to  be  proved  by  tradi- 
tion; as  de  visu  et  auditu  patris,  who  enjoined  his  son  to 
give  testimony  thereof:    in  which  case,  out  of  necessity, 

1  Bract.,  318  b. 
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from  the  want  of  proof,  the  tenant  was  forced  to  put 
himself  upon  the  great  assize,  or  defend  himself  by  duel. 
Thus,  suppose  an  entry  was  laid  so  far  back  as  the  time 
of  Henry  II.  or  later,  yet  so  as  not  to  be  within  the  limit- 
ation  of  a  writ  of  mortauncestor ;  as  suppose  thus:  Et 
unde  A.  non  habet  ingressum  nisi  per  B.  qui  non  nisi  custodiam 
inde  habuit,  etc.,  and  then  was  added,  et  unde  prcedictus,  etc., 
fait  seisitu  in  dominico  suo,  ut  de  fosdo,  et  jure  tempore  talis 
regis  capiendo  inde  expletia,-etc,  et  de  tali  dcscendit  jus,  etc.,  as 
in  a  writ  of  right ;  in  this  case,  the  tenant  was  obliged  to 
put  himself  upon  the  great  assize,  or  defend  himself  by 
duel,  for  want  of  other  proof:  but,  would  the  distance 
of  time  allow  it,  he  might,  if  he  chose,  have  put  himself 
upon  a  jury  to  try  the  entry.1 

Thus  far  for  the  change  propter  longissimum  ingressum,  or 
the  antiquity  of  the  entry.  The  other,  propter  donum  et 
feqffamentum,  was,  where  a  feoffment  was  opposed  to  the 
entry,  which  might  be  stated  in  this  manner  by  the  ten- 
ant :  Defendit  talem  ingressum,  et  dicit,  quod  habuit  ingressum, 
per  antecessorem  ilium  {de  cujus  seisind  idem  Petrus  petiit  ter- 
ram  illam)  qui  de  terra  ilia  feoffavit  eum  tenendum  pro  homagio 
et  servitio  suo,  et  quod  tale  fait  jus  suum  per  feqffamentum  et 
non  per  talem  ingressum  ponit  se  in  magnam  assisam;  upon 
which  the  assize  proceeded  to  try  the  issue,  whether  the 
tenant  had  more  right  to  hold  the  land  for  the  homage 
and  service  by  reason  of  the  feoffment,  or  the  demandant 
to  hold  it  in  demesne.2 

To  return  from  this  digression  upon  the  reciprocal 
changes  of  writs  of  entry  and  writs  of  right ;  and  to  go 
on  with  the  manner  of  proceeding  in  a  writ  of  entry. 
The  process,  as  was  before  said,  was  the  same  as  in  the 
writ  of  right,  and  therefore  need  not  be  particularly 
noticed  in  this  place.  When  both  parties  appeared,  the 
demandant  was  to  begin  by  stating  his  intentio.  If  he 
was  only  a  tenant  for  life,  he  was  to  claim  the  land,  ut 
jus  meum  possessorium ;  if  in  fee,  ut  hmreditatem ;  and  then 
go  on,  in  quam  talis  non  habet  ingressum  nisi  per  talem,  etc. 
To  this  the  tenant  might  answer  by  denying  the  right 
of  the  demandant  per  talem,  and  sa}',  that  he  had  not  an 
entry  per  talem  mentioned  in  the  writ,  but  per  alium  talem; 
and  of  that  he  might  put  himself  upon  an  inquest.     It 

1  Bract.,  318  b.  2  Ibid.,  319. 
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appears  from  Bracton  that  this  inquest  might  be  taken 
before  the  sheriff,  and  the  custodies  placitorum  coronce  in 
pleno  comitatu ;  and  then  there  issued  a  writ  of  inquiry 
to  the  sheriff;  or  it  might  be  coram  nobis,  or  coram  justi- 
tiariis  nostris  apud  Westmonasterium, :  and  in  that  case,  there 
was  a  writ  of  venire  facias,  as  it  is  since  called.1  Whether 
this  matter  was  to  be  tried  before  the  sheriff,  or  before 
the  justices,  depended  probably  upon  the  return  of  the 
original  writ,  which  we  have  seen  had  sometimes  the 
one,  and  sometimes  the  other  return  ;  or  it  might  per- 
haps be  at  the  option  of  the  party  to  choose  the  sheriff; 
or  the  justices  might  reserve  only  such  questions  as  were 
thought  to  be  of  great  difficulty,  to  be  tried  at  the  bar 
of  the  court :  but  that  in  a  commune  plaeit.am  the  jurors 
should  be  summoned  to  try  such  an  issue  coram  nobis, 
seems  very  particular,  and  not  easily  to  be  accounted 
for.2  When  a  praecipe  was  returnable  before  the  justices 
aligned,  the  issue  was,  most  probably,  tried  before  them 
also ;  and  probably  it  rested  merely  on  the  option  of  the 
demandant  whether  the  original  writ  should  have  the  one 
or  the  other  return.  It  was  not  unusual  to  cause  a  jury 
which  had  been  summoned  before  the  justices  assigned, 
to  be  removed  into  the  superior  court  at  Westminster; 
for  which  purpose  there  issued  a  special  venire  facias;  and 
if  the  jurors  made  default,  a  habeas  corpora  rccogmtoram, 
which  had  sometimes  a  clause  directing  the  sheriff  to  rill 
up  what  vacancies  had  happened  among  the  jury  by  death 
or  otherwise.3 

We  have  above  supposed  that  the  issue  went  to  a  jury 
to  be  tried ;  but  before  this,  it  was  necessary  that  both 
parties  should  take  such  steps  to  prove,  or  raise  a  pre- 
sumption in  support  of  their  allegations,  as  was  required 
in  other  actions  determinable  by  jury.  The  intentio  was 
not  iu  this,  any  more  than  in  other  actions,  to  be  taken 
on  the  simplex  loquela*  of  the  demandant :  he  must  pro- 
duce proof,  if  he  could  ;  or,  if  he  could  not,  he  must  raise 
a  presumption  by  a  secta,  which  was  open  for  the  other 
side  to  defend  per  legem.  If  the  demandant  had  neither, 
the  tenant  had  no  need  to  answer  the  action  at  all,  and 
the  writ  was  lost;  unless,  says  Bracton,  as  some  thought, 
he  might,  and  ought  de  gratia  justitiariorum,  to  be  assisted 

1  Bract.,  319  a.  b.  3  Bract.,  325  b.,  326. 

2  Vide  ante,  30.      Magna  Charta.  *  Vide  ante,  39. 
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by  a  jury  of  the  country  (a).  But  this  was  to  be  only 
upon  some  good  cause  being  shown;  either  that  the  in- 
struments on  which  he  relied  for  proof  of  the  matter 
were  lost ;  or  that  he  had  them  not  at  hand,  or  could 
not  get  them  without  difficulty,  to  make  use  of  on  that 
occasion.  In  such  cases,  it  seems,  the  court  would  direct 
the  matter  to  be  tried  by  a  jury ;  and  another  day  would 
accordingly  be  given  to  the  parties.1 

If  the  parties  did  not  go  to  issue  in  the  above  way,  it 
was  because  the  tenant  chose  to  except  to  the  action. 
The  exceptions  he  might  make  were  many :  he  might 
say,  that  some  one  else  had  more  right  than  the  de- 
mandant ;  that  another  made  the  demise,  and  not  the 
person  named  in  the  writ;  that  the  term  was  not  expired; 
or,  if  it  was  expired  as  far  as  limited  by  one  instrument, 
that  it  had  been  enlarged  by  another,  which  he  then  ex- 
hibited; that  the  time  exceeded  the  limitation  in  a  writ 
of  mortauncestor,  and  therefore  the  proof  would  be  de- 
fective. These  and  numberless  other  exceptions  might 
be  taken.2  The  tenant  might  vouch  to  warranty  the  per- 
son per  quern  he  had  his  entry,  and  that  the  warrantor 
might  vouch  another;  and  so  on,  to  the  fourth  degree, 
but  not  beyond. 

The  writ  of  entry  lay  properly  only  against  a  freeholder; 
that  is,  one  who  had  an  estate  for  life,  or  in  fee,  or  in  fee- 
farm,  and  such  only  was  considered  as  properly  tenant. 
However,  in  truth,  says  Bracton,  if  tins  writ  was  brought 
against  a  farmer,  it  would  not  fail,  for  he  might  call  his 
warrantor  ;  and  if  he  defended  him,  the  farmer  would 
retain  his  usufruct:  if  not,  he  might  have  his  resort  to 
the  warrantor,  as  far  as  his  usufructuary  interest  went ; 
and  the  warrantor  over  against  his  warrantor,  as  far  as 

(a)  "If  'suitors'  of  the  manor  or  the  hundred  were  tenants  of  one  or 
other  of  the  parties,  it  was  recognized  as  a  good  cause  for  the  removal  of  the 
case  into  the  king's  court,  which  could  award  the  venue  to  he  not  of  the 
county  generally,  but  of  some  other  vill  or  hundred,  so  as  to  exclude  any  from 
the  particular  place  in  question ;  as  it  was,  if  the  case  came  into  the  county 
court,  the  case  might  come  before  some  of  the  suitors  of  that  very  hundred 
or  manor  whom  it  was  desired  to  exclude"  (  Year-Booh,  3  Henry  VI.,  39).  So, 
if  the  ease  interested  a  corporation,  or  some  person  who  was  lord  of  the 
hundred,  or  the  hundred  itself,  the  case  would  he  removed  into  the  king's 
court,  and  the  jury  lie  directed  to  come  from  another  hundred,  not  from  the 
county  at  large  (Year-Book,  15  Edward  IV.,  c.  3;  22  Edward  IV.,  3;  31 
Assize,  19.     Trial  per  frais,  109). 

1  Bract.,  820.  2  Ibid.,  320  b. 
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his  freehold  interest  was  concerned  (a).  Notwithstanding 
what  Bracton  here  says  concerning  a  farmer,  he  afterwards 
lays  it  down  most  positively,  in  conformity  with  what 
was  said  above,  that  a  writ  of  entry  would  not  lie  against 
one  who  held  for  a  term  of  years,  because  he  did  not  hold 
the  freehold  in  demesne,  but  only  the  usufruct;  and  much 
less  would  it  lie  against  a  tenant  from  year  to  year.1 

The  writ  of  entry  ad  terminum  qui  prccteriit,  which  we 
have  hitherto  been  speaki  ng  of,  lay  for  that  Different  kinds 
person  who  had  himself  made  the  demise:  hereof, 
when  it  was  brought  by  the  heir  of  the  demisor,  it  was 
altered  accordingly ;  as,  in  quod,  etc.,  non  habet  mgressum  nisi 
per  talon,  cui  talis  pater,  or  whoever  the  ancestor  might  be, 
Mud.  dimisit  ad  terminum  qui  prceteriit,  etc.2 

Thus  were  writs  of  entry  varied  according  to  the  cir- 
cumstances of  the  case  upon  which  they  were  founded ; 
and  some  of  them  received  appellations  from  the  effective 
words  in  the  writ.  One  was  afterwards  called  acui  in  vita; 
which  was  brought  by  a  widow  when  her  husband  had 
made  a  gift  of  her  inheritance.  This  writ  was  in  the 
following  form:  Praecipe,  etc.,  quod,  etc.,  reddat  tali,  quce 
fuit  uxor  talis,  etc.,  quam  clamat  esse  jus  et -hcereditatem  suam ; 
et  in  quam  prcedictus  talis  non  habet  ingressum  nisi  per  prced. 
quondam  virum  suum,  qui  illud  ei  dimisit,  cm  ipsa  in  vita 
sua  contradicere  non  potuit,  etc?  The  usual  answer  to  this 
action  was,  that  the  wife  appeared  on  such  a  day  person- 
ally in  the  king's  court,  and  there,  of  her  free  will  and 
consent,  granted  and  confirmed  the  gift  made  by  the  hus- 
band ;  for  proof  of  which  the  record  thereof  was  to  be 
inspected,  where  there  ought  to  be  special  mention  made 
that  the  woman  consented:  upon  such  consent, says  Brac- 

(a)  The  tenant  might  pray  in  aid  a  third  party.  Thus,  in  a  writ  of  entry, 
when  the  demandant  alleged  that  the  tenant  only  entered  under  one  G.,  who 
had  wrongfully  disseized  the  demandant;  and  the  third  party,  G.,  could 
come  forward  and  show  that  he  had  the  reversion  in  fee,  and  pray  to  be 
allowed  to  defend  his  right  (  Year-Book,  3  Edward  II.,  c.  64).  It  was  a  great 
principle  of  the  common  law,  carried  out  by  a  statute  of  Edward  I.,  not  to 
allow  the  right  to  the  inheritance  to  be  debated  and  decided  in  the  absence 
of  the  party  entitled  to  it,  if  he  chose  to  appear  and  defend  it.  After  the 
lapse  of  centuries,  the  same  great  principle  of  procedure  still  prevails  and 
applies ;  and  thus  the  present  practice  to  let  in  the  landlord  to  defend  an 
ejectment,  which  Lord  Mansfield  in  his  time  traced  to  this  ancient  doctrine 
of  the  common  law;  so  enduring  is  a  principle  founded  on  substantial  sense 
and  reason. 

1  Bract.,  321.    Vide  ante,  183,  184.  2  Bract.,  321.  3  Ibid.,  321  b. 
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ton,  ;i  ehirographum  was  made,  which,  together  with  the 

record,  was  now  vouched  ;  for  it  was  a  rule,  that  the  record, 
without  a  chirograph um,  would  not  har  the  widow's  action. 
In  other  words,  this  was  a  plea  of  a  fine.  If  a  gift  by  the 
husband  was  what  they  called  voluntary,  it  was  not  valid 
without  the  above  circumstance  of  the  woman's  consent 
signified  in  court:  but  if  the  gift  had  been  made,  as  they 
called  it,  in  causa  honestd  et  necessarid,  as  to  a  son,  or  with 
a  daughter  in  marriage,  then  it  was  binding  upon  the  wife 
without  these  solemnities.1 

Again,  in  case  of  a  voluntary  alienation  of  the  wife's 
land  by  the  husband,  if  she  died  before  him,  then  the  son 
who  was  her  heir  might  have  a  writ  of  entry  in  the  fol- 
lowing words:  In  quam  non  hahet  ingressum  nisi  per  talem 
virum  ipsius  talis,  cujus  haeres  ipse  est,  qui  illam  ei  vendidit  in 
vita  sad  cui  prcedicta  talis  in  vita  sua  cord radicere  non  potuit,  etc.2 
If  a  second  husband  aliened  the  wife's  dower  by  her  first 
husband,  she  might,  after  his  death,  have  a  writ  of  entry, 
quam  clamat  esse  ration ab'lem,  etc.,  etin  quam  prcedictus,  talis 
non  habet  ingressum  nisi  ye  talem,  her  second  husband,  qui 
illud  ei  dimisit,  cui  ipsa  in  vita  sua  contradicerc  non  potuit,  etc., 
and  the  heir  of  her  first  husband,  in  case  she  died  before 
her  second  husband,  might  have  a  writ  of  entry  applica- 
ble to  the  nature  of  his  claim,  whether  the  second  hus- 
band held  himself  in  seisin,  or  the  wife  had  aliened:  In 
quam  mm  habet  ingressum  nisi  per  talem,  qui  illud  ei  dimisit, 
et  qui  illud  tenuit  in  dotem  talis  uxoris,  etc.,  or,  nisi  per  talem, 
quo?  fait  uxor  talis,  qua:  illud  tenuit  in  dotem,  etc? 

The  cases  in  which  a  writ  of  entry  was  the  proper 
remedy,  were  very  numerous.  We  shall  enumerate  some 
of  them.  If  an  abbot,  prior,  or  bishop,  demised  without 
assent  of  the  chapter,  or  the  chapter  without  assent  of 
those  whose  assent  was  required  by  law;  then  there  was 
a  writ,  non  habet  ingressum,  nisi  per  talem  quondam  abbatem, 
etc.,  qui  illud  ei  dimisit  sine  assensu  capituli:4  and  the  like. 
The  writ  here  mentioned  wTas  called  a  writ  of  entry  sine 
assensu  capituli.  So  if  a  wife  demised  without  assent  of 
her  husband,  non  habet  ingressum  nisi  per  pra:d.  talem  muli- 
<  rem,  quae  illud  ei  dimisit  sine  assensu  et  coluntate prcedicti  talis 
quondam  viri  sui,  etc.  So  if  a  bailiff  demised  without  the 
consent  of  his  lord.     If  a  tenant  was  convicted  of  felony, 

1  Bract.,  321  b,  322.  2  Ibid.,  322.  3  Ibid.,  323.  4  Ibid.,  322. 
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the  lord  might  have  a  writ  to  recover  his  escheat :  Non 
habet  ingrcssum  nisi  per  C.  de  N.  qui  earn  tenuit,  etc.,  et  q\jm, 
etc.,  esse  debet  esch^ta  propter  feloniam  de  qua  idem  C,  etc.. 
convictas  fait  et  damnatus,  et  quam  terrain  idem  C.  dimisit,  etc., 
which  was  called  a  writ  of  escheat.  Again,  if  any  one  had 
his  entry  by  one  who  held  in  villenage  ;  by  one  who  was 
non  compos  sui  nee  sance  mentis;  by  one  who  held  only  for 
life,  whether  in  dower  or  per  legem  terra?  ;  the  remedy  was 
by  writ  of  entry.  In  cases  of  a  writ  brought  by  the  re- 
versioner after  an  estate  for  life,  the  writ,  after  ut  elicit, 
always  had  these  words :  unde  queritur,  quod  ipse  talis 
injuste  ei  deforce  at,  etc.,1  from  which  words  the  writ  was 
afterwards  named  quod  ei  deforceat. 

A  writ  of  entry  lay,  if  any  one  intruded  into  the  in- 
heritance ;  non  habet  ingressum  nisi  per  hoc,  quod  ipse  se  in- 
trusit,  etc.  If  a  man  aliened  land  of  which  he  had  the 
custody ;  non  habet  ingressum  nisi  per  C.  qui  non  nisi  custo- 
todiam  hide  habuit,  Me.,  with  some  small  difference  in  the 
words  when  the  heir  claimed  of  his  own  seisin,  and  when 
of  his  ancestors  ;  dum  idem  B.  fuit  infra  cetatem  in  custodid, 
etc.  It  lay  when  a  common  of  pasture  was  demised ;  non 
habet  ingressum  nisi  per-C.  (cujus  hceres  idem  B.  est)  qui  pas- 
turam  illam  ei  dimisit,  ad  terminum  qui  prceteriit,  etc.  But  it 
only  lay  of  a  common  in  certain.2  These,  in  addition  to 
such  writs  as  have  been  mentioned  in  the  former  part  of 
this  chapter,  are  all  the  writs  of  entry  to  be  found  in 
Bracton.  These  are  applicable  to  very  many  cases  of 
ouster  of  freehold ;  and  from  the  general  conception  of 
ad  terminum  qui  prceteriit,  and  the  infinitude  of  circumstances 
and  situations  which  might  be  included  within  those  gen- 
eral words,  it  was  possible  to  make  this  remedy  much 
more  universal. 

We  have  before  examined  whether  a  writ  of  entry 
would  lie  against  a  farmer,  or  tenant  for  a  term  of  years.3 
We  shall  now  see  whether  it  would  lie  for  persons  of  that 
description.  It  is  said  by  Bracton,  that  a  farmer  who 
had  demised  ad  terminum  qui  prceteriit,  might  demand  his 
own  seisin,  though  he  had  no  right  in  the  freehold ;  for 
he  had  a  possessory  right  of  some  kind  or  other ;  and 
therefore,  according  to  our  author,  was  entitled  to  an 
action  grounded  upon  his  own  demise,  and  his  own  act. 

1  Bract.,  323  b.  2  Ibid.,  324,  324  b.  3  Vide  ante,  182. 
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A  writ  of  entry,  however,  brought  by  one  who  held  for 
term  of  years,  or  for  life,  could  never  be  turned  into  a 
writ  of  right ;  it  being  a  rule,  that  an  action  upon  the 
possession,  merely,  should  never  be  turned  into  an  action 
upon  the  right,  nor  e  converso.1 

Notwithstanding  what  was  before  said,  of  a  writ  of  en- 
try being  limited  to  the  time  to  which  a  writ  of  mortaun- 
cestor  was  confined,  there  was  a  case,  where,  of  necessity, 
and  because  no  other  action  could  be  had,  this  writ  would 
lie  beyond  that  period ;  as  where  one  who  held  only  for 
life,  demised  for  a  very  long  term,  which  exceeded  the 
period  of  a  writ  of  mortauncestor ;  and  then  as  he  had 
not  such  an  interest  as  would  entitle  him  to  a  writ  to  try 
the  mere  right,  he  was  allowed  to  try  the  entry  by  a  jury  ; 
as  also  was  a  tenant  in  fee,  in  the  like  circumstances,  who 
could  not  count  de  usu  et  expletiis,  which  was  always  ne- 
cessary in  a  writ  of  right.2 

Another  limitation  of  this  action  was  the  degrees  within 
which  it  was  confined.  It  never  was  allowed  beyond  three 
degrees ;  which  were  reckoned  in  this  way.  If  the  writ 
was  of  the  kind  we  mentioned  first,  ad  terminum  qui  prce- 
teriit,  on  the  demandant's  own  demise,  this  was  one  de- 
gree. If  the  tenant  was  said  to  have  his  entry  per  such 
a  one,  that  constituted  two  degrees.  If  the  entry  was 
per  such  a  one,  cui  the  land  in  cpuestion  was  demised  by 
some  ancestor  of  the  demandant,  this  was  in  the  third  de- 
gree.3 A  writ  of  entry  was  not  allowed  beyond  this,  and 
the  party  must,  in  case  his  demise  was  further  removed, 
have  recourse  to  a  writ  of  right.  It  is  stated  by  Bracton 
as  a  question,  whether  the  passing  of  land  from  an  abbot 
to  his  successor  was  counted  as  a  degree,  in  like  manner 
as  from  one  heir  to  another;  and  he  thought  not:  for 
though  the  person  was  changed,  yet  the  dignity  and  ca- 
pacity, which  was  the  principal  consideration,  remained 
the  same.4 

1  Bract.,  326  a,  b.  2  Ibid.,  326  b.         3  Fleta,  360.         *  Bract.,  221. 
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Writ  of  Eight  in  the   Lord's  Court  —  Process  in  Real  Actions 

—  Summons  —  Of  Essoins  —  De  Malo  Lecti  —  Defaults  —  Magnum 
Cape  —  Warrant  de  Servitio  Regis  —  Parvum  Cape  —  Writ  of 
Quo  Warranto  —  The  Count  —  Tender  of  the  Demi-Mark  — 
Defence  —  Of  Granting  a  View  —  Vouching  to  Warranty  — 
Nature  of  Warranty— Proof  of  Charters — Wtarrantia  Charts 

—  Of  Pleading  —  Of  Prohibitions — Attachment  sur  Prohibi- 
tion—  Of  Jurisdiction  —  Abatement  of  the  Writ  —  Pleas  to 
the  Person  —  Of  Bastardy  —  Writ  to  the  Ordinary  —  Of  Mi- 
nority—  Excommunication  —  Parceners  —  Pleas  to  the  Action 

—  Non  Tenure  —  Ma.ius  Jus  —  Release  —  Fine  and  Non-Claim  — 
Of  Personal  Actions  —  Attachment — Execution  of  the  Writ. 

HAVING  gone  through  assizes  and  recognitions,  which 
went  upon  a  possessory  right,  to  recover  a  man's  own 
seisin,  or  that  of  his  ancestor,  and  also  suits  upon  an  entry, 
it  remains  only  to  speak  of  an  action  for  the  recovery  of 
a  right  and  property  grounded  either  upon  a  man's  own 
seisin,  or  that  of  his  ancestor,  who  did  not  die  thereof 
seized ;  in  which  action  both  the  right  of  possession  and 
the  right  of  property  were  determinable;  and  after  judg- 
ment therein,  either  upon  the  assize  or  duel,  no  recourse 
could  be  had  to  any  other  remedy,  the  judgment  being, 
that  the  demandant  should  recover  seisin  to  him  and  his 
heirs  quietly,  as  against  the  tenant  and  his  heirs  forever.1 
The  writ  of  right  and  the  proceedings  thereon  are 
treated  more  fully  by  Glanville  than  any  other  action  ;  but 
this,  as  well  as  other  branches  of  learning,  had  made  great 
advances  in  improvement  since  the  time  of  that  writer ; 
these  are  stated  very  minutely  in  the  great  authority  by 
which  we  are  so  much  assisted  in  our  inquiries  during  this 
reign ;  and  we  should  not  fulfil  our  duty  to  the  reader  if 
we  withheld  such  further  information  as  can  be  derived 
from  that  source,  on  so  important  an  article  as  the  proceed- 
ing in  a  writ  of  right.     Should  the  reader  be  a  little  re- 

1  Bract.,  327  b,  328. 
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tarded  by  sometimes  recurring  to  what  has  been  before 
said  on  the  same  subject,  it  is  to  be  hoped  that,  on  this,  as 
on  other  occasions,  his  patience  will  be  rewarded  by  the 
new  lights  which  he  will  thence  receive,  to  guide  him  in 
the  future  progress  of  this  history. 

The  writ  of  right  to  the  lord's  court  underwent  no 
„  change  in  its  form  and  language,  though  that 

Writ  of  ri^ht       •  i^      -*    •  O        O     ?  © 

in  the  lords  in  the  king's  court  had  some  few  words  in- 
serted which  were  not  in  it  in  Glanville's 
time.  The  words  which  mention  the  land  to  be  held 
of  the  king  in  capite  were  probably  added  in  consequence 
of  the  provision  of  Magna  Charta  about  praecipes  in  capite, 
with  design  to  show  that  the  present  was  a  proper  subject 
for  the  king's  court,  and  not  within  the  prohibition  of 
that  act.1  The  writ  ran  thus:  Praecipe,  etc.,  quod,  etc.,  red- 
dot,  etc.,  tantum  tcrrce,  quod  clamat  esse  jus  et  hcereditatem  snam, 
et  tcnere  de  nobis  in  capite;  et  unde  queritur,  quod,  etc.,  and  so 
on,  as  in  the  old  writ ;  only  the  return  was  coram  justitiariis 
nostris  apud  Westmonasterium.2 

Since  the  provision  of  Magna  Charta  about  praecipes  in 
capite,  writs  of  right  were,  of  course,  more  generally 
brought  in  the  lord's  court,  and  from  thence  were  removed 
to  the  county,  and  sometimes  to  the  superior,  court.  The 
removal  to  the  county  was  allowed  only  when  the  lord 
was  proved  de  recto  defecisse.  Many  were  the  occasions 
when  this  failure  of  justice  might  be  said  to  happen  ;  as 
when  the  deforciant  claimed  to  hold  of  a  different  lord 
from  the  demandant ;  when  the  real  lord  had  no  court,  or 
refused  to  hear  the  cause,  or  no  one  was  in  court  to  hear 
it:  in  which  cases,  recourse  could  not  be  had  to  the  chief 
superior  lord,  because  the  writ  directed  particularly,  si,  etc., 
non  fecerit,  vicecomes  hoc  faciat.  Again,  if  a  person  who 
lived  out  of  the  lord's  jurisdiction  was  called  to  warranty, 
if  the  deforciant  essoined  himself  de  rnalo  lecti  out  of  the 
limits  of  his  jurisdiction,  where  the  four  knights  could 
not  make  the  view ;  if  the  tenant  put  himself  on  the 
great  assize  :  all  these,  and  an  infinitude  of  other  matters, 
were  causes  of  removal,  as  producing  a  failure  of  justice. 
The  method  of  proceeding  in  the  lord's  court  was  different 
in  different  places;  only  in  praying  a  view,  vouching  to 
warranty,  and  sometimes  in  pleading,  in  waging  duel,  and 

1  Vide  vol.  i.,  437.  2  Bract.,  328  b. 
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in  sonic  other  matters,  the  course  of  the  king's  court  was 
observed.1 

When  the  officer,  or  serjeant  sent  by  the  sheriff,  had 
attested  in  the  county  court  that  there  was  a  failure  of 
justice  in  the  lord's  court  (and  the  officer's  report  in  this 
point  was  a  record),  then  the  demandant  prayed  the  judg- 
ment of  the  court  thereon  ;  and  accordingly  the  tenant 
was  commanded  to  be  summoned  to  answer  at  the  next 
county  court,  at  which  time  they  might  either  appear  or 
essoin  themselves.  If  the  demandant  appeared,  but  the 
tenant  did  not,  then,  upon  the  summoner  attesting  the 
summons,  he  was  proceeded  against  for  the  default,  ac- 
cording to  the  custom  of  different  counties,  either  by  cap- 
tion of  the  land  into  the  king's  hands,  or  otherwise.  The 
custom  in  the  county  of  Lancaster,  which  is  said  to  have 
been  approved  by  the  famous  Pateshall,  was  this :  the 
tenant  was  summoned  twice,  and  if  he  did  not  then  ap- 
pear, and  the  summons  was  proved,  the  judgment  of  the 
court  was,  quod  .capiatw  parvum  nampium  on  the  land,  in 
name  of  a  distress,  and  the  tenant  was  summoned  a  third 
time  to  appear  at  the  third  county  ;  if  he  did  not  then 
come,  the  judgment  was,  quod  capiatur  magnum  nampium, 
that  is,  the  averia  and  chattels,  double  the  first,  by  way 
of  afforcing  the  distress,  and  he  was  summoned  a  fourth 
time,  when,  if  he  did  not  come,  there  was  a  capiatur  terra 
into  the  king's  hands,  and  a  fifth  summons;  and  if  he 
Appeared  not,  nor  replevied  the  land,  the  demandant  had 
judgment  to  recover  seisin  by  default.2  From  this  spec- 
imen of  the  practice  in  the  county  of  Lancaster,  we  are 
left  to  conjecture  what  was  the  nature  of  that  in  other 
counties. 

While  the  suit  was  in  the  county  court,  if  a  person  was 
vouched  to  warranty,  that  court  could  not  summon  the 
warrantor,  but  recourse  was  had  to  the  king's  writ  de 
warrantid,  which  commanded  the  person  to  warrant  the 
land  in  question  in  the  county ;  et  nisi  fecerit,  quod  sit  in 
adventujustitiariorum,  etc.;  so  that,  if  the  warrantor  did  not 
enter  into  the  warranty  in  the  county,  day  was  given  to 
all  the  parties  before  the  justices  in  itinere,  where  the  plea 
of  warranty  was  determined,  and  then  the  principal  suit 
was  remanded  back  to  the  county  court,  if  the  justices  so 

1  Bract.,  329  b.  2  Ibid.,  330. 
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pleased,  though  that,  as  well  as  the  warranty,  might,  de 
gratid,  if  they  pleased,  be  determined  before  them  without 
any  writ  of  pone.1 

If  the  tenant  put  himself  upon  the  great  assize,  a  day 
was  given  to  the  next  county  ;  and,  in  the  meantime,  he 
applied  for  a  writ  of  peace  till  the  coming  of  the  justices 
at  the  next  assize,  which  writ  he  was  to  obtain  in  person, 
because  he  was  to  make  oath  that  he  was  tenant,  and  had 
put  himself  on  the  assize.  The  writ  of  peace,  the  pro- 
hibition to  the  sheriff,  that  for  summoning  the  knights, 
and  the  assize,  were  much  the  same  as  in  Glanville's  time, 
both  in  the  words  and  the  practice  of  them  ;  only  the 
jurors  were  to  appear  coram  justitiariis  adprimam  assisam, 
etc.2 

Should  a  suit  be  removed  by  pone  from  the  sheriff's 
court  to  the  court  above,  in  the  interval,  before  the  war- 
rantor appeared  before  the  justices  itinerant,  there  was, 
however,  no  mention  of  the  warranty  in  the  writ  of  pone  ; 
but  after  the  usual  essoins  and  delays,,  the  demandant 
counted  afresh,  from  the  day  on  which  the  vouching  was 
in  the  county  ;  and  so  the  tenant  was  obliged  to  vouch 
again,  and  the  day  appointed  before  the  justices  itinerant 
became  void.3 

A  writ  of  pone  was  rarely  granted  on  the  prayer  of  the 
tenant,  except  for  some  special  reason,  which  was  to  be 
expressed  in  the  writ,  as  thus:  Pone  ad petitionem  tenentis 
eb  quod,  agit  in  partibus  transmarinis,  etc.,  loguclam,  quce  est] 
etc.  If  the  tenant  could  not  appear,  if  the  demandant  was 
related  to,  or  a  servant  or  friend  to,  the  sheriff;  if  he  was 
very  powerful  in  the  county,  or  was  sheriff  himself ;  all 
these  were  causes  sufficient  to  entitle  the  tenant  to  re- 
move the  suit  (a).     There  were  some  cases  in  which  the 

(«)  In  the  county  court,  it  is  to  be  observed,  the  suitors  or  freeholders  were 
the  judges  {Year-Book,  7  Edward  II.,  f.  245),  but  not  necessarily  the  triers ; 
and  they  could,  and  at  this  time  did,  resort  to  juries  for  trial,  although  the 
jurors  were  at  this  time  still  regarded  as  witnesses ;  and  the  reason  twelve 
were  chosen  was  not  that  all  must  necessarily  join  personally  in  the  verdict, 
hut  that  some  out  of  the  number  might  be  enabled  to  testify,  and  return  a 
verdict  of  which  the  others  may  approve.  Hence  it  was  necessary  to  a  jury 
that  there  should  be  twelve,  even  in  the  county  court ;  and  therefore,  where 
on  an  issue  joined  in  the  county  court,  only  six  suitors  could  be  obtained 
to  try  the  case,  it  was  removed  into  the  king's  court,  and  a  jury  was 
awarded  de  viceneto  (  Year- Book,  7  Edward  II.,  238).  The  case  might  be  re- 
moved into  the  king's  courts  of  oyer  and  terminer,  which  were  courts  of  the 

1  Bract.,  331.  2  Ibid.,  331,  331  b,  332.  3  Ibid.,  332. 
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demandant  was  obliged  to  remove  the  suit,  on  account  of 
the  privilege  of  the  tenant ;  as  where  he  was  a  Templar 
or  Hospitaller,  or  of  any  other  description  of  persons  who 
had  the  privilege  of  answering  to  no  suit,  except  coram 
rege,  vel  ejus  capital  i  j ustitiario.  There  were  cases  of  neces- 
sity in  which  also  the  suit  was  to  be  removed:  as  where 
bastardy  or  anything  else  was  objected,  which  the  county 
could  not  legally  decide  or  try.1 

In  the  same  manner  were  suits  removed  from  the  county 
and  court  baron  to  the  justices  in  itinere.  There  was  also 
another  cause  of  removal  from  the  county  court.  This 
was  on  account  of  a  false  judgment,  in  which  case,  like- 
wise, the  removal  was  by  pone.'1 

When  the  suit  was  thus  removed  by  pone,  the  tenant 
was  to  be  summoned  to  appear.  The  summons  of  the 
tenant  is  treated  of  by  Glanville.  Some  few  things  may 
be  added  to  render  his  account  more  satisfactory,  as  well 
as  to  give  a  comparative  view  of  process  in  general, 
whether  in  actions  real,  personal,  or  mixed. 

The  most  common  process  in  use  was  the  summons  (a) ; 
and  after  that,  in  some  cases,  there  followed    Proce93  in  reai 
either  a  caption  into  the  king's  hands  for  de-       actions. 

county,  though  not  county  courts  [Year-Book,  7  Edward  II.,  f.  231).  If  wit- 
nesses resided  in  different  counties,  as  they  would  at  this  time  be  summoned 
as  jurors,  and  the  courts  of  the  county  could  only  summon  the  men  of  the 
county,  that  again  would  be  a  reason  for  removal  into  the  king's  superior 
court,  which  would  have  jurisdiction  over  the  whole  country  (Year-Book,7 
Edward  II.,  c.  231). 

(a)  Very  early  in  the  history  of  our  law,  it  was  recognized  that  it  was  part 
of  the  king's  prerogative  to  see  that  justice  did  not  fail.  Before  the  Con> 
quest,  this  was  by  writ  to  the  sheriff,  to  direct  him  to  hear  the  case  in  the 
county  court  (Mirror  of  Justice,  c.  153) ;  but  after  the  Conquest  it  was  recog- 
nized that  causes  of  weight  or  doubt  should  not  be  allowed  to  be  tried  in 
the  county  court  or  other  local  tribunal,  nor  any  cause  in  which  it  was  likely 
for  any  reason  that  justice  would  fail.  Hence,  in  the  Leges  Henriri  Primi, 
among  the  king's  prerogatives  is  mentioned  ''defectus  justitiae"  (c.  10);  and 
it  is  said  that  "defectus  justitise  et  violenta  recti  eorum  destitutio  est  qui 
causas  protrahunt  in  jus  regum  "  (c.  33).  Before  a  "curia  regis,"  as  a  per- 
manent regular  judicial  tribunal,  was  established,  causes  were  removed  into 
the  courts  held  by  the  king's  justices  itinerant;  and  thus  it  is  said  in  the 
Mirror,  that  such  cases  as  were  too  high  for  the  sheriff  to  try  in  the  county 
court  were  suspendable  until  the  coming  of  the  justices  in  eyre  unto  those 
parts  (c.  2,  s.  28).  In  the  reign  of  Henry  II.,  however,  the  curia  regti  (ex- 
chequer) heard  common  pleas,  which  were  then  removable  there.  There 
were  man}'  modes  in  which  a  failure  of  justice,  i.  e.,  an  evident  necessity  for 
its  failure,  might  arise  to  warrant  a  removal  from  the  local  court,  or  even 
the  county,  whether,  for  instance,  from  defect  of  jurors,  or  want  of  power  to 

1  Bract"  332.  'l  Ibid. 
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fault,  or  an  attachment,  according  to  the  nature  of  the 
action.  Another  process  was,  what  Bracton  calls  a  com- 
mand or  precept  of  the  king,  without  any  other  summons, 
qubd  sit  coram  co  responsurus,  or  fctcturus,  etc.,  or  that  he 
should  have  such  a  one  there,  ad  respondendum,  or  facien- 
dum. There  was  another,  commanding  the  sheriff,  quod 
faciat  venire,  or  quod  attachiet,  or  qubd  habeat  corpus,  or  qubd 
ita  attachiet  qubd  sit  securus  habendi  corpus.  Many  of  these 
have  been  noticed  in  the  foregoing  account  of  proceed- 
ings. We  shall  now  confine  ourselves  more  particularly 
to  the  summons,  which  was  the  usual  process  in  real  ac- 
tion*, as  well  those  that  were  possessory  as  those  that 
concerned  the  proprietas  ;  and  also  in  personal  actions,  in 
matters  of  contract,  or  for  any  injury. 

A  summons  was  either  general  or  special.  There  was 
a  general  summons  before  the  eyre  was  held  ;  this  was  to 
be  in  some  very  public  place,  and  might  be  followed  by 
essoins,  to  excuse  the  absence  of  those  who  ought  to  at- 
tend. A  special  summons  was  in  some  particular  action,  to 
which  if  a  person  did  not  appear,  he  would  be  in  default, 
although  he  was  essoined  upon  the  general  summons  (a).1 

summon  witnesses.  And  it  is  to  be  borne  in  mind  that  at  this  time  jurors 
were  witnesses.  Thus  in  an  assize  of  novel  disseisin,  when  the  tenant  set  up 
a  release,  the  witnesses  of  which  were  in  divers  counties,  the  case  was  re- 
moved into  the  king's  court  at  Westminster,  which  had  jurisdiction  over 
the  whole  country  ( Year-Book,  7  Edw.,  f.  231).  So,  where  an  issue  was  joined 
in  a  local  court  in  a  writ  of  right,  and  only  six  suitors  could  be  obtained  to 
try  the  case,  it  was  removed  into  the  king's  superior  court,  and  a  jury  was 
awarded,"  de  vicineto  "  (  Year-Book,  7  Edw.  II.,  fol.  '238).  In  the  county  courts 
or  courts  baron,  it  will  be  observed  that  the  freeholders  or  "suitors"  were 
judges  (  Year-Book,  7  Edw.  II.,  f.  249),  but  not  necessarily  the  triers,  as  they 
could  try  by  jurors  or  sworn  witnesses  of  the  matter.  But  in  each  local 
court  the  judges  or  jurors  must  come  from  the  freeholders,  suitors  to  that 
court.  And  therefore,  in  a  hundred  court  or  court  haron,  where  the  number 
of  suitors  was  small,  it  might  often  be  that  there  were  causes  which  would 
prevent  a  fair  and  proper  trial,  as  if  the  lord,  in  the  hundred  court  or  court 
baron,  or  the  sheriff  in  the  county  were  interested  (  Year-Book,  Henry  IV. ; 
14  Henry  VI.,  f.  1) ;  or  any  great  nobleman  of  much  influence  in  the  county 
(  Year-Book,  32  Henry  VI.,  9 J ;  or  if  there  were  great  writs  raised  on  one 
side  or  the  other  ( Year-Book,  7  Henry  VI.,  f.  9;  32  Henry  VI.,  f.  9;  3 
Henry  VI.,  f.  24);  for  though  (as  it  was  then  said)  the  other  party  might 
be  willing  to  refer  the  case  to  arbitrators  chosen  by  both,  for  they  would  be 
indifferent;  yet,  where  any  of  the  jurors  were  chosen  by  one  side  only,  it 
was  a  good  cause  of  challenge  (Ibid.).  There  were  various  modes  provided 
for  removing  causes  from  the  local  courts  into  the  king's  courts,  as  writs  of 
pone  or  reeordari  (  Year-Books,  7  Edward  IV.,  23  ;  34  Henry  VI.,  4).  The  plain- 
tiff could  always  remove,  the  defendant  not  without  cause  (Fitz.  N.  B.,  70). 
(a)  Two  things  are  remarkable  here,  how  closely  the  Mirror  follows  Brac- 
1  Bract.,  333. 
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What  we  have  to  say  upon  summons  will  be  chiefly 
confined  to  this  latter  kind.     It  appears  from 

-i-v  ,1  •  r>    .  i  ■  tiii^  i  Summons. 

Bracton,  that  it  the  party  could  be  tound  any- 
where in  the  county,  he  might  be  summoned;  though  if 
the  summoners  could  not  find  him  at  his  own  house,  they 
needed  only  show  the  summons  to  some  of  his  family,  and 
not  seek  him  further.  If  he  had  more  houses  than  one  in 
the  county,  the  summons  was  to  be  at  that  where  he  mostly 
lived,  or  had  the  most  substance;  if  he  had  no  house  nor 
demesne,  it  was  to  be  at  his  fee.  The  summoners  were  to 
be  at  least  two  in  number,  who  were  to  testify  before  the 
court  that  they  had  executed  the  summons.  A  summons 
ought  always  to  be  served  fifteen  days  before  the  day  on 
which  the  party  summoned  was  to  appear;  and  if  there 
were  fewer  days,  the  summons  was  illegal,  unless  in  some 
particular  cases  where  despatch  was  required;  as  when  a 
church  was  vacant ;  when  the  parties  were  living  in  the 
county  where  the  eyre  was ;  or  in  cases  where  merchants 
were  concerned,  who  were  entitled  to  what  Bracton  calls 
justitia  pepoudrous.  Again,  on  the  other  hand,  sometimes 
a  longer  time  was  allowed  for  summoning ;  as  on  account 

ton  in  the  chapter  on  "  summons,"  and  how  entirely  the  present  law,  after 
the  lapse  of  seven  centuries,  has  gone  back  to  what  it  was  in  the  time  of 
Bracton,  inasmuch  as  summons  is  now  the  only  process  for  the  commence- 
ment of  all  actions,  real  and  personal.  The  chapter  in  the  Mirror  dis- 
tinguishes special  summons  from  general,  and  treats  of  special  summons 
just  as  Bracton  does.  Treating  of  what  is  a  reasonable  summons,  it  says, 
"  It  is  a  reasonable  summons  when  it  is  testified  by  two  credible  witnesses, 
neighbors  to  the  person,  or  house,  or  tenement  named  in  the  writ,  with  a 
warning  given  of  the  day,  place,  party,  judge  of  the  cause,  and  a  reason- 
able respite  —  at  least  fifteen  days — to  provide  his  answer,  and  to  appear 
in  judgment"  (c.  ii.,  s.  29).  Here,  again,  it  may  be  observed,  that  fifteen 
clear  days  is  now  the  period  allowed  in  actions  of  ejectment,  the  only  remedy 
for  the  recovery  of  real  property.  And  Bracton  says,  "  Sciendum  quod 
qnindecim  dies  ante  diem  summonitio  dici  debeat  legitima.  Si  autem  minus 
spatium  contineaj  possit  illegitima  judicari  nisi  oh  causam  legitimam  minus 
tempos  statuatur.  Ut  si  propter  causam  quse  instantiam  desiderat,  propter 
rem  forte  quse  tempore  peritura  sit,  vel  propter  alias  causas  ubi  induciae  arbi- 
trarise  sunt,  propter  necessitatem,  item  propter  personas  qui  celerem  habere 
debent  justitiam,  sunt  mercatores,  etc.,  et  sic  ex  causa  moderatur  tempus  sum- 
monitionis  et  contineat  minus  tempos,"  etc.  (Ibid.).  The  same  distinction 
was  drawn  through  the  entire  procedure.  See  the  chapter  "  De  Essoniis." 
Glanville  also  states  that  there  were  no  essoins,  %.  e.,  excuses  for  non-appear- 
ance, allowed  in  assizes  of  "novel  disseisin/'  i.  e.,  recent  forcible  disposses- 
sion, as  these  cases  raised  no  question  of  difficult  or  doubtful  right.  On  the 
same  principle,  Fleta  says  that  in  mercantile  causes  [eausce  mercatorum)  less 
time  will  be  sufficient  than  in  real  actions  (lib.  vi.,  c.  vi.,  s.  11).  So,  in  crim- 
inal cases,  process  was  more  speedy,  and  Coke  says  might  be  returnable 
the  same  day  (2  Inst.,  568). 
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of  a  journey  ;  and  the  time  was  lengthened  according  to 
the  length  of  such  journey.  But  the  common  and  legal 
summons,  says  Bracton,  was  fifteen  days  before  the  ap- 
pearance.1 

A  summons  was  illegal,  if  it  was  made  only  by  one  sum- 
moner;  or  by  false  summoners,  and  not  by  the  sheriff*  and 
his  bailiffs.  Again,  if  it  was  made  when  the  tenant  was 
beyond  sea,  or  upon  his  journey,  or  even  cum  iter  arripucrit, 
when  he  was  just  set  out ;  or  if  he  was  not  found  within 
the  county,  the  summons  was  not  binding;2  for  .a  man 
was  not  to  accept  a  summons  at  all  times  and  places,  nor 
from  everybody,  but  only  from  those  who  had  a  proper 
authority. 

"When  the  tenant  appeared,  he  might  object  any  of  the 
above  irregularities  as  an  exception  against  the  summons. 
If  he  did  not  appear  at  the  day  of  the  summons,  and  the 
sheriff*  did  not  return  the  writ,  recourse  must  be  had  to 
another  writ,  that  being  now  out  of  date ;  but  if  the  sheriff 
had  returned  the  writ,  then,  on  account  of  the  tenant's  de- 
fault, if  it  was  in  a  real  action,  his  land  was  taken,  as  in 
Glanville's  time ;  but  the  writ  on  this  occasion  was  now 
called  magnum  cape;  and  if,  after  the  first  caption,  he  failed 
appearing  at  another  day,  he  lost  his  seisin.  There  was 
another  caption  of  the  land  by  force  of  a  writ  that  was 
called  parvum  cape;  in  all  defaults  after  the  first  appear- 
ance the  caption  was  made  by  parvum  cape,  which  was  the 
case  in  which  Glanville  says  he  could  not  replevy.3  Thus, 
whereas  in  Glanville's  time  the  caption  was  not  till  the 
tenant  had  been  summoned  three  times,  it  was  now  after 
the  first  summons  that  the  magnum  cape  issued. 

If  a  person  was  lawfully  summoned,  and  did  not  appear, 
he  would  be  punished  as  a  defaulter,  unless  he  could  send 
a  proper  excuse  or  essoin.  The  law  of  essoins  has  already 
been  mentioned;  but  it  is  treated  so  minutely  by  Brac- 
ton, and  was  of  such  importance  in  the  judicial  proceed- 
ings of  this  period,  that  it  deserves  to  be  reconsidered. 

One  principal  excuse  for  not  appearing  to  a  summons, 
was  being  in  servitio  regis  [a).  This,  however,4 
was  not  admitted  as  an  excuse  if  the  party  had 

(a)  Here  again  the  Mirror,  in  a  chapter  on  the  subject,  follows  Bracton  :  — 
"  Essoin  is  an  excuse  of  a  default  by  any  hindrance  in  coming  to  the  court, 

1  Bract.,  333  b,  334.  3  Vide  vol.  i.,  389. 

2  Ibid.,  336  b.  *  Bract.,  336  b. 
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been  first  summoned,  because  he  might  have  sent  his  at- 
torney to  appear  for  him  ;  nor  even  then  would  it  avail, 
if  he  could  conveniently  come  himself,  or  send.  But  this 
is  laid  down  as  the  strictness  of  law  by  Bracton,  who  ad- 
mits that  the  king's  pleasure  should  prevail,  notwithstand- 
ing any  of  the  above  circumstances.  The  next  essoins 
were  what  were  called  in  Glanville's  time,  ex  infirmitate 
veniendi,  and  ex  infirmitate1  reseantisoe,  which  were  now 
termed  de  malo  veniendi,  and  de  malo  lecti.  Besides  these, 
there  were  several  others  that  recurred  less  frequently ; 
as  a  peregrination,  or  any  restraint  imposed  on  a  party  ; 
or  if  he  was  detained  by  enemies,  or  fell  among  thieves  ;2 
or  was  stopped  by  floods,  a  broken  bridge,  or  tempest ; 
unless,  indeed,  it  could  be  proved  that  he  set  out  at  an 
unseasonable  time,  or  suffered  those  impediments  through 
want  of  proper  caution  and  care  on  his  part.  Being  im- 
pleaded in  the  king's  court,  was  a  good  reason  for  not  at- 
tending in  an  inferior  one;  or  even,  according  to  Bracton's 
opinion,  being  impleaded  in  the  ecclesiastical  court  was  a 
good  excuse. 

A  person  having  any  of  the  before-mentioned  excuses 
ought  to  send  one  to  make  it  for  him.  The  form  of 
making  the  essoin  was  to  say, "  that  his  principal,  as  he 
was  coming  to  the  court  (if  it  was  the  essoin  de  malo  veni- 
endi), was  seized  with  an  infirmity  in  the  way  from  his 
house  to  the  court,  so  as  not  to  be  able  to  come  either  pro 
lucro  or  pro  damno,  and  that  he  was  ready  to  show  this." 
It  was  not  now  the  practice,  as  it  had  been,3  for  the  esso- 
niator  to  give  any  surety  for  proving  the  truth  of  this, 
but  credit  was  given  to  his  verbal  declaration ;  though 
it  seems,  that  in  the  case  of  barons,  and  other  great  per- 
sons, who  could  better  command  a  security,  the  law  im- 
posed on  them  the  burden  of  finding  pledges.  In  com- 
mon cases,  therefore,  the  essoniator  gave  his  faith,  that 
he  would  produce  his  principal  at  another  day,  to  war- 
rant the  essoin,  and  prove  it 4  upon  his  oath. 

and  lieth  as  well  for  the  plaintiff  as  the  defendant.  The  law  of  every  essoin 
is  that  the  cause  of  the  hindrance  is  to  be  enrolled  with  the  name  of  the 
essoiner,  so  that  if  the  adverse  party  or  his  attorney  or  essoiner  will  traverse 
the  cause,  he  is  to  be  received  so  to  do ;  that  if  it  be  found  false,  then  the 
essoin  be  turned  to  a  default."  Hence  the  various  essoins  or  causes  of  excuse 
are  stated  very  much  the  same  as  in  Bracton  (c.  ii.,  s.  30). 

1  Vide  vol.  i.,  386.  3  Vide  vol.  i.,  387. 

2  Bract.,  337.  *  Bract.,  337  b. 

vol.  ii.  — 17  N 
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As  in  actions,  so  in  casting  essoins,  a  certain  order  was 
to  be  observed :  thus,  if  a  person  was  detained  by  some 
illness,  he  would  cast  the  essoin  de  malo  veniendi  intra  rcg- 
num,  and  this  might  be  followed  by  that  de  malo  lecti; 
after  this,  the  party  would  not  be  permitted  to  remove 
himself  extra  regnum,  so  as  to  cast  the  essoin  de  ultra  mare. 
The  essoin  de  ultra  mare  was  of  various  kinds,  namely,  de 
ultra  mare  Gr&corum,  and  de  citra  mare  G-r&corum.  In  the 
simple  essoin  de  ultra  mare,  there  was  a  delay  of  forty  days 
at  least,  and  one  ebb  and  one  Hood.  If  there  was  mention 
of  any  remote  place,  accompanied  with  some  cause  of  neces- 
sary absence,  as  a  peregrination  to  St.  Jago,  or  being  with 
the  army  in  Germany  or  Spain,  then  a  longer  time  was 
allowed,  according  as  it  should  seem  proper  to  the  jus- 
tices. The  same  discretion  might  be  exercised  by  the  jus- 
tices, where  the  absence  was  in  some  distant  part  of  the 
kingdom ;  but  they  could  never  shorten  the  legal  period 
of  fifteen  days.  The  essoin  idtra  mare  Grwcorum,  was  usu- 
ally in  cases  of  peregrination  to  the  Holy  Land.  And  here 
they  made  a  distinction  between  a  simplex  peregrinatio  and 
a  generale  passagium.  In  the  former,  the  time  allowed  was, 
at  least,  a  year  and  a  day : 1  in  the  latter,  the  plea  remained 
sine  die.  This  latter  privilege  was  granted  in  favor  of 
those  who  were  cruce  signati,  and  it  seems  to  have  been 
allowed  in  consequence  of  a  papal  decree  which  declared, 
that  till  the  death  or  actual  return  of  such  persons,  all 
their  property  should  remain  entire  and  untouched. 

It  was  held  that  a  person  might  have  the  essoin  de  pere- 
grinatione  ad  Terram  Sanctam,  and  afterwards  that  de  ultra 
mare:  and  then  when  he  returned  he  misrfit  have  that  de 
malo  veniendi,  aad  afterwards  that  de  malo  lecti:  but  if  he 
had  had  that  de  malo  veniendi,  he  could  not,  as  was  before 
said,  recur  to  that  de  ultra  mare;  and  if  he  had  had  that 
de  ultra  mare  simpliciter,  he  could  not  have  that  ad  Terram 
Sanctam,  the  rule  of  essoins  being  approximare  possunt 
regno,  cum  fuerint  implacitati  elongare  autem  non.  A  person 
who  was  absent  upon  a  simplex  peregrinatio,  and  stayed 
beyond  the  year  and  day,  might  have  another  forty 
days,  and  one  flood  and  one  ebb,  by  reason  of  the  essoin 
de  ultra  mare  simpliciter ;  and  if  he  still  stayed,  he  might 
have  fifteen  days  at  least,  by  an  essoin  de  malo  veniendi 

1  Bract.,  378  b. 
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citra  mare,  and  if  a  reasonable  cause  could  be  showed, 
the  justices,  as  we  have  before  seen,  might  allow  more. 
After  this,  if  he  did  not  appear,  he  would  be  in  default.1 
Indeed,  when  a  person,  by  casting  the  essoin  de  mah 
veniendi,  admitted  himself  to  be  on  his  road  to  the  court, 
there  would  have  been  an  absurd  contradiction  in  allow- 
ing him  to  cast  another,  which  expressed  that  he  was  out 
of  the  kingdom.  The  essoin  de  servitio  regis  was  likewise 
sometimes  in  regno  and  sometimes  ultra  mare,  and  this  like- 
wise was  sometimes  followed  by  that  de  mah  veniendi,  and 
afterwards  by  that  de  mah  lecti? 

The  essoin  de  servitio  regis,  which  was  more  peremptory 
than  any  of  them,  being  without  any  limitation  of  time, 
was  not  allowed  in  certain  pleas.  Thus,  it  was  not  allowed 
in  an  assize  ultima  proesentationis,  for  fear  of  the  lapse  ;  nor 
in  dower,  because  of  the  consideration  due  to  a  widow 
who  had  only  a  life-estate  ;  nor,  as  some  thought,3  in  the 
assisa  mortis  antecessors,  in  favor  of  the  infant.  It  did  not 
dejure  lay  for  a  person  not  immediately  in  the  king's  ser- 
vice, though  it  was  allowed  de  gratia,  as  was  before  said  ; 
nor  for  one  constantly  in  the  king's  service,  unless  while 
he  was  actually  employed  in  some  expedition;  it  did  not 
lay  for  the  attorney,  as  a  person  so  engaged  should  not  be 
an  attorney.  Bracton  repeatedly  lays  it  down,  that  the 
king's  warrant  for  this  essoin  should  never  be  granted  but 
on  a  reasonable  cause ;  though  on  the  other  hand,  he  is  as 
explicit  in  declaring  that,  whatever  might  be  the  cause, 
the  justices  should  not  quash  it,  but  wait  the  king's  deter- 
mination thereon. 

The  essoin  de  mah  veniendi  implied  that  the  party  was 
taken  ill  on  the  road,  and  therefore,  if  the  essoniator. 
upon  interrogation,  said  he  left  him  ill  at  home,  it  would 
not  be  allowed,  though  a  case  might  happen,  where  of 
necessity  it  must  be  received  ;  as  if  the  party  had  been 
essoined  de  mah  lecti  in  some  other  action,  and  languor  was 
adjudged,  he  must,  under  that  return,  confine  himself  to 
his  house ;  and  therefore,  when  summoned  in  another 
action,  and  entitled  to  the  essoin  de  mah  veniendi,  it  must 
of  necessity  be  received,  though  he  was  actually  in  his 
own  house.  The  confinement  which  the  adjudication  of 
languor  imposed  on  the  party  dispensed  with  the  strict- 
ness otherwise  observed  in  this  and  some  other  cases.4 

1  Bract.,  339.  2  Ibid.,  338  b.  3  Ibid.,  339  b.  *  Ibid.,  340. 
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Having  thus  mentioned  generally  the  nature  and  effect 
of  these  essoins,  it  next  follows  that  we  should  inquire  by 
whom  and  where  they  might  be  used.  In  the  first 
place,  no  minor,  when  known  to  be  such,  could  essoin 
himself;  nor  could  a  person  of  full  age  be  essoined 
against  him,  especially  in  an  assize ;  for  a  person  of  fall 
age,  if  present,  could  say  nothing  to  prevent  the  taking 
of  the  assize,  though  it  should  seem  as  if  he  might  be 
essoined  in  a  suit  for  land  of  which  he  was  first  enfeoffed 
himself.  The  reason  given  by  Bracton  why  a  minor  should 
not  be  essoined  is,  because  he  could  not  swear  nor  warrant 
the  essoin.  ISTo  essoin  lay  for  a  disseizor,  for  though  he 
did  not  come,  his  bailiff  might ;  nor  for  the  bailiff.  This 
rigid  practice  seems  to  be  in  odium  spoliatoris,1  who  ought 
not  to  be  indulged  with  a  delay  of  fifteen  days,  though  it 
lay  for  the  demandant,  who  was  the  person  spoiled.  It 
did  not  lay  for  one  committed  corpus  pro  colore  in  custody 
to  answer,  nor  for  any  one  where  the  sheriff  was  com- 
manded quod  faciat  eum  venire,  or  qubd  habeat  corpus  ejus,  if 
the  process  had  gone  through  the  whole  solennitas  attachia- 
mentorum;  but  on  the  first  day  of  attachment  the  party 
might  have  an  essoin ;  for  it  was  a  general  rule,  that  de 
jure  an  essoin  might  follow  every  summons  or  attach- 
ment where  a  plea  depended  ;  on  the  contrary,  it  was  a 
rule,  ubi  nullum  placitum,  ibi  nullum  essonium. 

An  essoin  did  not  lay  for  a  person  who  had  appointed 
an  attorney,  unless  they  had  by  accident  both  essoined 
themselves,  nor  for  one  who  had  already  essoined  him- 
self till  he  appeared,  nor  for  one  appealed  de  forcia,  nor  in 
an  appeal  de  pace,  de  plagis,  or  de  roberid,  notwithstanding 
which  it  is  laid  down  by  Bracton,  that  if  such  persons 
did  not  appear,  they  would  be  excused  by  proper  essoin. 
Sometimes  there  would  be  a  dies  datus  consensu  partium  sine 
essonio,  and  in  such  case,  neither  would  be  permitted  to 
essoin.  If  a  person  was  seen  in  court  before  the  essoin 
was  cast,  the  essoin  would,  nevertheless,  be  admitted. 
An  essoin  would  not  lie  after  a  caption  of  land  in  manus 
regis  for  a  default.2 

If  a  writ  wa3  against  several  who  held  in  communi  simul 
etpro  indiviso,  each  might  have  an  essoin  de  malt  vcniendi 
together  on  the  same  day,  or  one  after  another  on  diverse 

1  Bract.,  340.  2  Ibid.,  341. 
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days,1  till  each  Lad  had  an  essoin ;  and  none  should  have 
more  than  one  essoin  till  all  had  appeared  together,  so 
that  those  who  were  essoined  first  might  have  several  ap- 
pearances, and  several  days,  till  all  appeared  together ;  but 
an  essoin  was  not  allowed  at  every  appearance,  on  account 
of  the  infinite  delay  this  would  occasion.  If  the  inheritance 
had  been  divided,  and  one  was  impleaded  alone  for  his 
part,  and  he  declined  answering  without  his  participes  or 
parceners,  and  they  were  summoned,  each  had  one  essoin 
before  appearance  but  not  vicissim,  till  it  was  established 
that  they  were  participes,  and  then  they  essoined  vicissim., 
as  before  mentioned.  If  the  tenants  to  the  writ  were  not 
participes,  but  held  by  different  Fights,  they  could  not  essoin 
vicissim,  because  these  were  different  pleas ;  the  same  where 
they  held  pro  diviso.  But  husband  and  wife  might  essoin 
simul  et  vicissim,  like  participes,  on  account  of  the  entirety 
of  their  rights  ;  and  if  one  made  default,  it  affected  them 
both,  which  was  not  the  case  even  with  participes.2  When 
all  the  parceners  had  appeared  together,  and  it  happened 
that  one  or  more  of  them  afterwards  essoined  himself,  or 
a  day  was  given  to  the  parties,  if  present,  they  might  re- 
commence their  essoins,  as  at  the  first  day  of  summons. 
In  like  manner,  if  the  writ  contained  more  than  one  de- 
mandant, whether  they  were  participes  or  husband  and  wife, 
they  might  essoin  simul  et  vicissim. 

If  a  demandant  or  tenant,  not  choosing  to  appear  him- 
self, appointed  an  attorney,  then  the  essoin  was  to  be  made 
in  the  person  of  the  attorney  and  not  in  that  of  the  prin- 
cipal, except,  as  will  be  seen  hereafter,  in  the  essoin  de 
malo  lecti?  Yet,  if  the  attorney  should  die,  the  principal 
might  essoin  himself  and  his  attorney  de  morte,  as  it  was 
called,  and  he  might  remove  his  attorney  and  essoin  him- 
self; but  it  was  only  in  these  two  cases  that  the  party  could 
cast  an  essoin  after  appointing  an  attorney.4 

If  one  or  more  persons  were  vouched  to  warranty,  be- 
fore appearance  both  voucher  and  vouchee  might  have  an 
essoin;  and  if  the  vouchers  were  more  than  one,  they 
might  essoin  simul  et  vicissim-,  as  before  mentioned  ;  so  if 
the  tenants  were  more  than  one.5  After  the  wager  of  duel, 
the  champion  as  well  as  his  principal  might  essoin  simul 
et  vicissim. 

1  Simul  et  vicissim.  3  Ibid.,  342.  s  Ibid.,  343. 

2  Bract.,  341  b.  *  Ibid.,  342  b. 
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The  time  for  making  the  essoin  was  the  first  day,  that 
is,  on  the  return  of  the  writ ;  and  it  was  not  sufficient,  says 
Bracton,  if  the  essoin  was  made  on  the  second,  third,  or 
fourth  day;  yet,  adds  the  same  authority,  the  person  sum- 
moned was  to  be  expected  till  the  fourth  day,  in  case  he 
should  come  or  send  a  messenger  to  excuse  his  absence,  if 
he  had  such  matter  to  allege  as  would  constitute  a  good 
essoin ;  and  if  he  had,  and  caused  himself  to  be  essoined 
even  on  the  second  or  third  day,  it  seems,  from  Bracton, 
that  the  essoin  would  be  allowed,  and  a  day  would  be  given 
him  by  his  essoniator;  yet,  at  that  day,  if  the  demandant 
pleased  to  proceed  on  thejlefault,  the  court  would  allow 
him  so  to  do ;  and  if  the  tenant  could  allege  none  of  the 
excuses  above  mentioned  for  his  delay,  he  would  lose  his 
seisin. 

The  essoin  was  to  be  made  in  open  court,  before  the 
justices;  nevertheless,  if  by  mistake  it  was  made  before 
another,  it  was  allowed  de  gratia,  like  the  essoin  cast  after 
the  first  day,  as  just  mentioned ;  and  the  default  would  be 
saved,  unless  the  demandant  proceeded  for  judgment  on 
the  default,  when  such  an  essoin  would  be  adjudged  to  be 
null  and  void 

An  essoin  might  be  had  upon  every  appearance  and  day 
given  in  court,  whether  on  praying  a  view,  vouching  to 
warranty,  or  on  a  day  given  spe  pads,  as  it  was  called,  at 
the  prayer  of  the  parties,  in  order  to  compromise  the  mat- 
ter in  dispute,  or  for  any  other  purpose.1 

The  essoin  that  occasioned  most  discussion  in  the  prac-* 
,  i    '.    tice  of  real  actions  was  that  de  malo  lecti,  which 

De  malo  lecti.  i       /»   n  i     •  Tii  i  7 

commonly  followed  immediately  upon  that  de 
malo  veniendi;  for  where  a  person,  having  been  detained 
on  the  road  by  sickness,  and  having  cast  the  essoin  de  malo 
veniendi,  had  found  himself  obliged  to  return  home,  the 
order  of  essoins,  conformably  with  what  was  likely  to  be 
the  real  fact,  led  to  the  essoin  de  malo  lecti.  Upon  this,  it 
was  usual  for  the  court  to  direct  a  view,  to  see  whether  it 
was,  as  they  called  it,  malum  transiens,  or  whether  it  was 
languor:  if  the  former,  then  he  had  another  day,  at  the  dis- 
tance of  fifteen  days  at  least;  if  the  latter,  he  had  the  space 
of  a  year  and  a  day.  But  the  essoin  de  malo  lecti  did  not 
in  all  cases  follow  that  de  malo  veniendi.     It  did  not  follow 

1  Bract.,  344. 
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it  in  a  writ  of  entry,  unless  when  the  writ  of  entry  was 
turned  into  a  writ  of  right  by  the  form  of  counting ;  so 
on  the  other  band,  when  a  writ  of  right  was  by  the  form 
of  counting  turned  into  a  writ  of  entry,  and  the  tenant  put 
himself  upon  njurata,  the  essoin  de  malo  lecti  would  not  be 
allowed;  the  same,  if  in  a  writ  of  right  the  counting  was 
of  an  inheritance  descending  from  a  common  stock  to  co- 
heirs, for  this  could  not  be  determined  by  the  duel  or  great 
assize.  For  the  same  reason  it  was  not  allowed  in  a  writ 
of  right  of  dower ;  it  being  laid  down  as  a  general  rule  by 
Bracton,  that  where  the  duel  or  great  assize  might  follow, 
and  as  long  as  the  duel  or  great  assize  might  be  had,  there, 
and  so  long  this  essoin  would  lie,  and  that  where  and  when 
either  of  those  trials  could  not  be  had,  it  did  not  lie.1 

This  seems  to  be  a  better  rule  than  to  say  that  the  essoin 
de  malo  lecti  lay  in  all  writs  of  praecipe;  for  though  it  did 
lay  in  writs  of  right  as  long  as  they  retained  their  pri- 
mary nature,  yet,  as  this  might  be  changed  by  the  form 
of  counting,  it  became  a  less  certain  rule  than  the  other. 
However,  by  one  or  other  of  these  rules  it  might  easily 
be  pronounced  whether  both  the  essoins  de  malo  veniendi 
and  de  malo  lecti  lay,  and  where  only  the  former.2 

The  essoin  de  malo  lecti  would  not  lie,  even  in  the  actions 
before  mentioned,  for  any  of  the  following  persons.  Thus, 
it  would  not  lie  for  a  demandant,  though  he  might  have 
that  de  malo  veniendi,  but  his  pledges  would  be  exacted  if 
he  made  default  in  appearing ;  nor  for  an  attorney,  though, 
if  an  attorney  was  longitidiis,  this  was  such  an  insurmount- 
able impediment,  that  it  would,  from  necessity,  be  ad- 
mitted as  an  excuse,  but  not  till  the  fourth  day.  It  would 
not  lie  for  a  warrantor  till  he  had  entered  into  the  war- 
ranty ;  because  then  he  might  put  himself  on  the  duel  or 
great  assize.  It  would  not  lie  before  the  justitiarii  itiner- 
antes,  for  a  person  residing  in  the  same  county,  because  he 
might  appoint  an  attorney ; 3  nor,  for  the  same  reason, 
where  the  tenant  lived  in  London.4  Nor  would  it  lie 
where  it  was  not  preceded  mediately  or  immediately  by 
the  essoin  de  malo  veniendi,  but  an  essoin  de  malo  lecti,  so 
cast,  would  be  turned  into  that  de  malo  veniendi,  and  would 
operate  only  as  such.5 

This  essoin  ought  to  be  made  on  the  third  day  inclu- 

1  Bract.,  344  b.  3  Ibid.,  349*b.  ~~ *  Ibid. 

2  Ibid.,  346  b,  347.  *  Ibid.,  350. 
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sively  before  the  day  given  by  the  essoniator  in  the  essoin 
de  malo  veniendi,  and  it  ought  to  be  cast  by  two  persons, 
who  were  called,  not  essoniators,  but  nuntii,  messengers ; 
because  they  were  sent  to  make  an  excuse,  says  Bracton, 
and  not  to  essoin;  for  they  received  no  day,  nor  did  they 
swear  to  have  a  warrantor  at  a  certain  day  to  prove  the 
essoin.  This  distinction  between  an  essoniator  and  nuntius 
was  very  material,  and  was  known  in  other  instances  than 
this  of  the  essoin  de  malo  lecti.  An  essoniator  must  come 
from  the  party  ;  a  nuntius  might  come  either  from  the 
party  or  of  his  own  head,  to  inform  the  court  of  any  im- 
pediment that  prevented  the  party's  attendance,  and  he 
would  be  heard  so  late  as  the  fourth  day,  or  later,  down  to 
the  time  of  judgment  on  the  default.1  It  was  by  a  nuntius 
as  well  as  by  an  essoniator,  that  many  of  the  before-  men- 
tioned excuses  for  non-appearance  used  to  be  made. 

When,  therefore,  the  nuntius  had  delivered  the  excuse, 
the  demandant  had  a  writ  de  faciendo  videre,2  directed  to 
the  sheriff,  to  this  effect:  Mitte  quatuor  legates  milites  de 
comitatu  tuo  apud  villam,  etc.,  ad  videndum  utrum  infirmitas, 
qua  A.  in  curia  nostra  coram  justitiariis  nostris  apud  W.  essoni- 
avit  se  de  malo  lecti  versus  N.  de  placito  terrce,  sit  languor  vel 
non.  Et  si  sit  languor,  tunc  ponant  ei  diem  a  die  visus  sui  in 
unum  annum  et  unum  diem  apud  Turrim  Londini,  quod  tunc 
sit  ibi  ?^esponsurus,  vel  sufficientem  pro  se  mittat  responsalem.  Et 
si  non  sit  languor,  tunc  ponat  ei  diem  coram  justitiariis  nostris 
apud  W.,  etc.,  quod  tunc  sit  ibi  responsurus,  vel  sufficientem  pro 
se  mittat  responsalem.  Et  die  quatuor  militibus  illis  quod  sint 
coram,  iisdem  justitiariis,  etc.,  ad  terminum  pr&dictum,  ad  tes- 
tificandum visum  suum,  et  quern  diem  ei  posuerunt;  et  habeas  ibi 
nomina  militum,  etc.3  This  writ  was  to  be  faithfully  and 
literally  executed  by  the  sheriff*,  and  needs  no  other  ob- 
servation except  in  that  passage  where  a  day  is  given  at 
the  Tower.  Bracton  says,  this  was  done  because  the  con- 
stable was  always  present  there  to  receive  the  appearance 
of  parties,  who  perhaps  had  a  day  to  appear,  when  no  jus- 
tices were  sitting  on  the  bench  at  Westminster.  However, 
if  it  happened  that  the  justices  were  sitting,  the  party 
was  still  to  keep  his  day  before  the  constable ;  and  the 
constable  would  give  him  a  day,  either  before  the  justices 
of  the  bench,  or,  if  the  pleas  were  adjourned  before  the 
justices  itinerant,  then  at  the  eyre.4 

1  Bract.,  345.  2  Ibid.,  351.  3  Ibid.,  352  b.  *  Ibid.,  353. 
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If  the  four  knights,  or  any  of  them,  failed  to  appear  to 
make  certificate  of  they-  view,  process  of  attachment  is- 
sued against  them  ;  for  neither  the  view  nor  certificate 
thereof  could  be  made  by  less  than  the  four  knights 
named ;  and  therefore,  if  one  of  them  died,  a  new  writ 
issued  for  the  sheriff  to  substitute  another.1 

It  was  a  rule,  that  after  the  essoin  de  mnlo  lecti  was  re- 
ceived, the  party  should  not  surgere,  as  it  was  called,  that 
is,  not  stir  abroad,  much  less  appear  in  court,  without 
having  liccntia  surgendi.  This  license  was  to  be  obtained 
by  sending  some  person  to  inform  the  justices  that  the 
party  essoined  had  recovered  his  health.  The  strictness 
with  which  the  person  essoined  was  to  observe  the  essoin 
as  well  before  view  as  after  judgment  of  languor  was  pro- 
nounced, is  very  singular.  Bracton  declares,  that decinctus, 
et  sine  braccis,  et  disealceatus  se  tenere  debet  in  lecto  ;  yet  he 
adds,  aUcubi  potent  indui  vestim  entis  si  voluerit:  however,  if 
he  went  out  of  his  chamber,  he  was  not  to  go  out  of  his 
house,  under  pain,  if  found  abroad,  of  being  arrested  by 
the  demandant,  and  of  losing  his  land  as  a  defaulter  in 
breaking  his  essoin.  Such  arrest,  indeed,  ought  properly 
to  be  made  by  the  coroners  or  some  officer  of  the  king's 
court.  When  the  officer  came  with  sufficient  testimony 
of  other  good  and  lawful  men  to  prove  that  he  had  broken 
his  essoin,  the  party  might  endeavor  to  prove  the  con- 
trary ;  he  might  say,  quod,  cum  esset  tali  die  apud  talem  locum 
et  in  lecto,  sicut  ille  cui  languor  adjudicates,  et  in  pace  domini 
regis,  venit  ibi  ipse  talis  petens,  et  nequiter,  et  in  felonia  ex- 
traxit  eum  e  domo  sua,  et  a  lecto  suo,  et  in.  roberid  abstulit  ei  tan- 
turn,  contra,  paeon  domini  regis  ;  et  sic  offert,  etc.  Upon  this, 
a  proceeding  would  commence,  as  in  an  appeal,  and  the 
matter  would  be  determined  by  the  duel,  or  inquisition ; 
and  according  to  the  event  of  this  trial,  one  of  the  parties 
would  lose  forever;  the  tenant,  quia  stidte  surrexerit ;  the 
demandant,  because  he  maliciously  drew  the  party  essoined 
from  his  house;  and  as  he  meant  to  gain  something  by 
that  proceeding,  it  was  but  reasonable,  says  Bracton,  that 
he  should  likewise  be  a  loser.  If  the  tenant  was  arrested 
in  a  manifest  act  of  breaking  his  essoin,  the  demandant 
might  tacitly  waive  the  default  in  this,  as  in  other  cases, 
by  doing  some  act  which  showed  he  did  not  mean  to  pro- 

1  Bract.,  354. 
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ceed  on  the  default,  as  taking  a  day,  prece  partium,  or  the 
like.1 

Although  before  the  view  the  party  essoined  might 
obtain  licentia  surgendi,  yet  afterwards,  and  when  languor 
had  been  adjudged,  he  would  be  obliged  to  confine  him- 
self in  the  way  above  mentioned,  without  any  licentia 
surgendi,  the  justices  having  no  jurisdiction  to  grant  it; 
for  the  day  now  stood  before  the  constable  whose  duty  it 
was  to  remit  the  plea  to  the  justices.2  At  the  end  of  a 
year  and  a  day,  the  party  was  to  appear  in  person,  or,  if 
unable,  he  was  to  send  a  irxponsalis :  no  essoin  could  now 
be  had,  that  de  malo  lecti  being  the  last.  If  he  was  still 
unable  to  appear,  there  only  remained  for  the  justices  to 
adjudge  it  ynorbus  sonticus.  Whatever  was  done,  the  con- 
stable was  to  make  a  record  thereof,  and  transmit  it  to 
the  justices,  and  give  a  day  before  them  in  banco.  Thus 
ended  the  authority  of  the  constable.  If  this  essoin  was 
made  not  in  the  king's  but  the  sheriffs  court,  then,  instead 
of  the  Tower  of  London,  some  castle,  or  other  certain  place 
within  the  county,  was  appointed  for  the  appearance  at 
the  end  of  a  year  and  a  day.3  If  the  party  did  not  keep 
the  day  appointed  hy  the  four  knights,  his  land  was  taken 
by  parvum  cape,  the  same  as  if  he  had  actually  appeared, 
because  the  return  of  the  knights  was  as  a  record  which 
the  party  essoined  was  not  permitted  to  deny. 

There  was  another  essoin,  which  was  considered  as 
anomalous,  and  not  at  all  within  the  course  and  rule  by 
which  other  essoins  were  governed.  This  was  the  essoin 
de  malo  villas;  which  was  when  the  party  had  appeared, 
but  was  afterwards,  before  any  answer  to  the  suit,  taken  ill 
in  the  town  where  the  court  sat,  and  was  unable  to  attend. 
This,  like  the  essoin  de  malo  lecti,  was  signified,  not  by  an 
essoniator  but  a  nuntius.  The  party  was  to  send  two  dif- 
ferent mwtii  every  day,  for  four  days ;  on  the  fourth  day 
the  justices  were  to  send  four  knights  to  the  sick  person, 
to  accept  an  attorney  from  him,  and  if  he  was  not  to  be 
found,  he  would  be  in  default.  This  essoin  de  malo  villa? 
did  not  lie  in  the  county  court,  nor  before  the  justices 
assigned  to  take  any  assize,  or  jury,  nor  in  any  case  where 
the  party  was  not  to  be  expected  till  the  fourth  day.4  (a) 

(a)  The  subject  is  treated  more  fully  in  the  Mirror  in  several  chapters. 
First,  of  defaults  in  personal  actions:  the  defendants  were  distrained  to  the 
1  Bract.,  358.  2  Ibid.,  358  b.  3  Ibid.,  363.  *  Ibid. 
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We  have  seen  what  was  the  method  of  easting  an  essoin 
in  order  to  save  a  default  on  the  return  of  the 

,ir  ,  Defaults. 

writ  oi  summons.      We  now  come  to  speak 
more    particularly    of   defaults,   and   their   consequences. 
This,  like  most  other  subjects,  is  handled  very  fully  by 
Bracton,  with  whose  assistance  we  may  attain  a  complete 
idea  of  this  part  of  our  ancient  judicial  proceedings.1 

If  the  tenant  sent  no  essoin,  nor  appeared  the  first  day, 
nor  the  second,  third,  nor  fourth  ;  then,  provided  the  de- 
mandant obtulit  se  on  either  of  those  days  before  the  fourth, 
the  land  would  be  taken  into  the  king's  hands ;  which 
caption  was  not  followed  by  any  severe  penalty :  for  if 
the  tenant  appeared  within  lifteen  days  after  the  caption, 
and  demanded  the  land  in  court  per  plevinam,  and  if  at  the 
day  given,  he  could  do  away  the  default,  the  possession 
would  be  restored,  or,  as  Bracton  calls  it,  reformed.  It 
seems,  that  if  the  tenant  failed  to  appear  the  first  day, 
and  the  demandant  did  appear;  then,  notwithstanding 
the  tenant  appeared  the  day  after,  if  he  could  not  save  his 
default,  he  would  lose  his  seisin.  If  neither  appeared  the 
first  day,  and  both  on  the  second,  one  default  was  set 
against  the  other,  and  no  advantage  could  be  taken  by 
the  demandant ;  and  so  of  the  other  days  down  to  the 
fourth  :  the  same,  if  the  demandant  appeared  the  first 
day,  and  the  tenant  not,  and  the  tenant  the  second,  but 
the  demandant  not.  If  they  both  appeared  on  the  third, 
one  default  was  set  against  the  other.2 

During  the  four  days,  the  demandant  and  tenant  were 

value  of  the  demand,  and  afterwards  they  were  to  bear  judgments  for  their 
default,  and  for  default  after  default,  judgment  was  given  for  the  plaintiff. 
The  usage  was  changed  in  the  time  of  King  Henry  I.,  that  no  freeman  was 
to  be  distrained  by  his  body  for  an  action  personal  so  long  as  he  had  lands, 
in  which  case  the  judgment  by  default  was  of  force,  until  the  reign  of  Henry 
III.,  that  the  plaintiff  should  recover  his  tenure  of  land,  to  hold- the  same  after 
default,  until  due  satisfaction  was  made.  In  personal  actions,  however,  in 
which  the  defendants  were  not  freeholders,  they  used  to  be  punished  in  this 
manner:  First,  process  was  to  be  awarded  to  arrest  their  bodies,  and  those 
who  were  not  found  were  outlawed.  Then,  as  to  defaults  in  real  actions, 
they  were  punishable  thus:  at  the  first  default,  the  plaintiff  was  seized  to  the 
value  of  the  demand,  or,  after  appearance,  the  seizure  was  to  be  adjudged 
to  the  plaintiff  to  hold  in  the  manner  of  a  distress;  and  if  any  one  appear 
in  court,  he  was  to  answer  to  the  default,  which  he  might  do  by  denying  the 
summons,  because  he  was  never  summoned,  or  not  reasonably  summoned. 
In  mixed  actions,  the  parties  were  distrained  by  their  goods  and  lands  until 
they  answered. 
1  Vide  ante,  143.  2  Bract.,  364  b. 
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allowed  to  show  excuses  for  their  non-appearance ;  >and 
the  tenant  might  excuse  himself  even  after  the  four  days, 
if  the  ground  of  his  excuse  was  such  an  impediment  as 
really  prevented  his  appearing,  and  he  had  sent  a  messen- 
ger to  notify  it  within  the  four  days.  The  grounds  of 
excuse  which  the  court  would  allow,  were  such  as  the  fol- 
lowing :  He  might  say  that  he  was  put  under  restraint 
or  imprisonment  (provided  it  was  not  on  account  of  any 
crimej ;  that  he  fell  among  robbers,  who  bound  and  de- 
tained him,  so  as  to  prevent  his  sending  a  messenger ; 
that  he  was  stopped  by  flood,  snow,  frost,  or  tempest,  by 
a  broken  bridge,  or  the  loss  of  a  boat,  if  there  was  no 
other  safe  passage. 

If  within  the  fourth  day  he  neither  came,  nor  sent 
some  such  excuse  for  not  coming,  the  following  entry  was 
made :  A.  obtulit  se  quarto  die  versus  B.  de  placito  quod  red- 
ded ei  tantum  terrce,  etc.  Et  B.  non  venit.  Et  summoneas,  etc. 
Judicium,  etc.,  that  the  land  should  be  taken  into  the 
king's  hands ;  upon  which  there  issued  the  writ  of  mag- 
num cam,  as  it  was  called,  to  this  effect :   Cave 

Magnum  cape.     .  ±  -it  i      '    .       * 

in  manum  nostram  per  visam  legalium  honunum, 
etc.,  quam  A.  in  curia,  etc.,  damat  ut  jus  suum  versus  talem  'pro 
defectu  ipsius  B.  Et  diem  captionis  scire  facias  justitiariis,  etc. 
Et  summoneas,  etc.,  prcedictum  B.  quod  sit  coram,  iisdem,  justiti- 
ariis, etc.,  inde  responsurus  et  ostensurus  quare  non  fait  coram 
ii sdem  justitiariis,  etc.,  sicut  summonitus  fuit ;  or,  as  the  case 
might  be,  quare  non  observavit  diem  sibi  datumper  essoniatorem,1 
etc.  The  writ  of  magnum  cape  was  the  process  in  all  de- 
faults before  appearance  in  court ;  or,  what  amounted  to 
the  same  thing,  before  the  appointment  of  an  attorney. 

The  day  of  the  caption  ought  to  be  indorsed,  in  order  to 
show  the  time  of  fifteen  days,  within  which  the  land  might 
be  demanded  by  plevin.  The  demand  of  plevdn  was  to  be 
entered  upon  the  roll  in  this  manner:  Talis  petiit per  tcdem 
tali  die  ten-am  suam  per  plevinam,  quaz  capta  fuit  in  manum 
domini  regis,  per  defaltam  quam  fecit  versus  talem,  coram  justi- 
tiariis nostris,  tali  die.  Upon  this  no  writ  issued,  nor  was 
anything  done,  except  directing  the  party  to  keep  the  day 
given  him  in  the  writ  of  caption.  If  this  plevin,  and  ac- 
ceptance of  the  day,  was  done  by  the  tenant  himself,  it 
seemed  to  preclude  him  from  denying  any  summons  on  the 

1  Bract.,  365. 
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caption;  if  by  attorney,  it  was  still  left  open  to  him  to  deny 
both  the  tirst  and  second  summons.  The  effect  of  the  cap- 
tion was  not  to  deprive  the  tenant  of  the  occupation  and 
use  of  the  land ;  for  if  so,  it  would  be  rather,  says  Brac- 
ton,  a  disseisin  than  a  distress  :  should,  therefore,  a  church 
become  vacant  in  the  meantime,  the  presentation  belonged 
to  the  tenant. 

After  this  demand  per  plevinam,  the  land  was  not  imme- 
diately replevied  to  the  tenant  before  he  appeared,  but  it 
was  first  seen  whether  the  demandant  would  proceed  on 
the  cause  of  action,  or  on  the  default :  if  the  former,  it 
was  a  relinquishment  of  the  default,  which  immediately 
became  null,  and  the  land  was  replevied;1  if  the  latter,  it 
was  not  replevied  till  he  had  saved  his  default;  in  which 
if  he  failed,  the  seisin  was  adjudged  to  the  demandant. 

Upon  the  summons  in  the  magnum  cape  the  tenant  was 
allowed  no  essoin,  nor  had  he  the  dies  rationabilis,  as  it  was 
called,  that  is,  the  indulgence  of  fifteen  days;  because, 
being  in  contempt,  he  deserved,  according  to  Bracton,  no 
more  favor  than  in  case  of  a  disseisin.  The  summoners 
were  to  come,  if  necessary,  to  testify  the  summons.  At 
the  return  of  the  magnum  cape,  if  the  tenant  appeared, 
and  the  demandant  made  choice  of  proceeding  on  the 
default,  the  tenant  might  deny  the  summons  (and  some- 
times the  essoins  de  malo  veniendi  and  de  malo  lecti,  if  any) ; 
and  if  the  summons  was  testified  by  the  summoners  on 
examination,  he  must  wage  his  law  thereof;  and  upon 
that  another  day  would  be  given  to  make  his  law,  and 
pledges  likewise  must  be  found.  Upon  the  day  appointed 
for  making  his  law,  an  essoin  lay  for  both  parties.2  If  at 
length  he  made  his  law,  he  saved  the  default,  but  was 
obliged  the  same  day  to  answer  to  the  action,  that  no 
further  delay  might  be  had  to  the  interval  between  waging 
and  making  law.  If  he  failed  in  making  his  law,  he  lost, 
and  the  demandant  recovered  seisin  of  the  land ;  further, 
the  tenant,  and,  according  to  Bracton,  the  pledges  like- 
wise, were  to  be  in  misericordid. 

If  the  tenant  did  not  appear  to  the  magnum  cape  on  the 
first  day,  but  on  the  second,  third,  or  fourth,  and  the  de- 
mandant came  the  first  day  and  demanded  judgment  of 
both  defaults,  the  tenant  was  required  to  defend  both ;  un- 

1  Bract.,  365  b.  2  Ibid.,  366. 
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less  he  had  precluded  himself,  with  respect  to  the  latter,  by 
demanding  plevin  in  person,  as  before  mentioned;  for 
if  both  were  not  removed,  he  would  continue  in  default. 
Should  the  default  not  be  saved  in  some  of  the  aforesaid 
ways,  judgment  would  be  given  for  the  demandant  to  re- 
cover seisin  of  the  land  taken  by  the  magnum  cape;1  upon 
which  a  writ  of  seisinam  habere  facias  would  issue  to  this 
effect:  Scias  quod  A.  in  curia,  etc.,  per  eonsiderationem  curia; 
recuperavit  seisinam  de  tantd  terree,  etc.,  ut  de  jure  suo,  versus 
B.  per  defaltam  ipsius  B.  Ideo  tibi  pr&eipimus  quod  ipsi  A.  de 
prcedictd  terra  sine  dilatione  plenariam  seisinam  habere  fa- 
cias, etc. 

When  the  tenant  had  lost  in  this  manner  by  default, 
there  still  remained  a  remedy  for  him ;  for  he  might  re- 
cover in  a  writ  of  right  at  any  time  till  the  duel  was 
waged,  or  the  tenant  had  put  himself  on  the  great  assize. 
Some  thought  it  was  open  to  him  till  the  four  knights 
were  summoned;  others,  till  the  twelve  were  elected; 
but  it  was  agreed,  that  no  recovery  could  be  had  of  land 
taken  for  default,  after  the  twelve  were  elected.  The  ten- 
ant had  a  remedy  likewise,  if  there  had  been  any  fraudu- 
lent contrivance  in  the  demandant  to  prevent  his  being 
summoned;  for  when  this  was  discovered,  there  would 
be  neither  a  caption,  nor  judgment  for  a  default;  and  if 
judgment  was  given,  and  anything  done  thereon,  it  should 
be  revoked.  The  tenant  might  recover  likewise,  if  judg- 
ment of  seisin  had  passed  while  he  was  abroad,  and  he  had 
not  been  prevented,  as  before  mentioned,  by  the  service 
of  a  summons.  Bracton  asks  by  what  writ  he  should 
proceed  in  this  last  case;  for  neither  the  justices  nor  de- 
mandant had  been  guilty  of  any  irregularity,  as  the  sum- 
moners  testified  the  summons  to  have  been  lawfully  made. 
And  he  thought  that  the  tenant  might  proceed  by  assize 
of  novel  disseisin;  for  he  was  in  effect  unjustly  disseized, 
though  by  a  judgment  in  court:  and  the  demandant,  says 
Bracton,  in  his  answer  to  the  assize,2  might  call  upon  the 
king's  court  to  warrant  him ;  and  then  the  court,  which 
had  been  so  deceived,  would  revoke  and  vacate  the  process 
and  judgment. 

As  the  judgment  of  seisin  might  be  vacated  and  revoked, 
so  might  the  default  be  saved  before  such  judgment  was 
passed ;  and  this  in  various  ways. 

1  Bract.,  366  b.  2  Ibid.,  367. 
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The  principal  of  these  was,  the  excuse  which  was  hefore 
mentioned  when  we  were  speaking  of  essoins,  warrant'^ 
namely,  a  warrant  that  he  was  in  the  king's  s''n"'tii"-e'j^- 
service.  This  was  signified  by  a  writ  to  this  eifect. 
After  reciting  that  he  was  in  the  king's  service,  it  went 
on :  Ideo  vobis  mandamus,  quod  propter  absentiam  suam  ad 
diem  ilium  coram  vobis  non  ponatur  in  defaltam,  nee  in  aliquo 
sit  perdens,  quia  diem  illam  ei  warrantizamus.  A  person 
might  be  protected  by  such  a  writ,  de  servitio  regis  for  a 
certain  term,  as  from  such  a  day  to  such  a  day;  and  they 
used  to  be  obtained  not  only  to  save  defaults  in  particular 
actions,  but  to  save  the  default  of  appearance  on  any  gen- 
eral summons,  as  that  to  appear  before  the  justices  at  their 
eyre.  As  the  king's  service  was  a  sufficient  warrant  to 
dispense  with  attendance  in  court ;  so  was  the  being  party 
to  a  suit  in  the  superior  court  a  sufficient  excuse  for  not 
appearing  in  the  county,  court  baron,  or  other  inferior 
court,  and  a  writ  used  to  issue  to  warrant  him  in  such 
absence.1  The  justices  of  the  bench  might  send  a  writ 
to  the  justices  itinerant,  informing  them  that  a  party  was 
attendant  before  them,  and  this  would  excuse  his  appear- 
ance in  the  eyre.  The  warrant  de  servitio  regis  could  never 
be  applied  so  as  to  enable  the  party  making  default  to 
gain  anything,  but  merely  to  indemnify  him  for  a  loss ; 
nor  could  it  suspend  a  judgment  in  any  matter  contra 
paeem  regis,  as  outlawry  or  the  like.  The  other  grounds 
upon  which  a  tenant  might  get  judgment  and  execution 
revoked  and  vacated,  were  such  as  have  been  before  stated 
as  sufficient  to  save  the  default  before  judgment ;  such 
as  imprisonment,  being  abroad  before  the  summons,  and 
other  matters,  which  showed  the  absence  to  be  not  volun- 
tary, but  of  necessity. 

The  warrant  de  servitio  regis  was  liable  to  be  contro- 
verted. It  might  be  shown,  that  the  party  was  at  another 
place  than  that  stated  in  the  warrant ;  or,  perhaps,  even 
in  court,  but  declining  to  enter  an  appearance  at  the  time 
he  was  supposed  by  the  writ  to  be  in  servitio  regis.  Brac- 
ton  is  of  opinion,  that  such  matter  might  be  objected 
against  the  writ ;  though  he  admits,  as  on  a  former  occa- 
sion, that  if  a  representation  was  made  to  the  king,  and 
he  persisted  in  continuing  the  warrant  de  servitio,  there 
was  no  remedy.2 

1  Bract.,  367  b.  2  Ibid.,  368.    Vide  ante,  193. 
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Before  judgment  of  seisin,  a  default  might  be  done 
away  by  certain  acts  of  the  demandant  which  were  con- 
strued as  an  applied  renunciation  of  the  fault ;  as  if  he 
accepted  a  dies  amoris,  or  removed  the  plea,  or  cast  an 
essoin.  When  therefore  he  took  a  dies  amoris,  it  was 
usually  accompanied  with  a  protestation,  quod  si  amor  se 
non  capiat,  salvus  sit  ei  regressus  ad-  defaltam.  A  default 
might  be  released,  either  by  a  principal,  an  attorney,  or 
a  warrantor.1 

Thus  far  of  defaults  committed  by  the  tenant.  The  law 
was  nearly  the  same  as  to  the  demandant.  Thus,  if  he 
made  default  and  the  tenant  appeared,  and  the  writ  came, 
notwithstanding  the  demandant  might  offer  himself  at  the 
fourth  day,  the  tenant  would  go  quit,  and  the  demandant 
would  be  in  misericordid.  The  demandant  had  the  same 
excuses,  which  we  have  just  shown  the  tenant  to  have,  to 
save  his  default.  If  neither  the  demandant  nor  writ  came 
at  the  first  day,  and  the  tenant  had  essoined  himself,  then,2 
although  there  was  no  authority  for  proceeding,  yet  Brac- 
ton  says,  he  should  not  be  entirely  absolved,  but  dicatur  ei 
quod  eat  sicut  venit:  the  same,  if  the  demandant  came,  and 
neither  the  writ  nor  tenant.  But  if  the  demandant  and 
tenant  both  came,  or  either  had  essoined  himself,  and  the 
writ  did  not  come,  yet  alius  dies  should  be  given  the  parties, 
and  the  demandant,  or  his  essoniator,  would  be  com- 
manded to  cause  the  writ  to  be  returned,  as  would  like- 
wise the  sheriff.  Again,  if  both  parties  were  present, 
and  the  writ  not  returned,  the  tenant  might  demand  the 
judgment  of  the  court,  whether  he  ought  to  answer  with- 
out a  writ  ;  and  then  he  would  have  judgment,  quod  quietus 
recedat  de  brevi  illo. 

If  the  writ  was  against  more  than  one  tenant,  and  one 
appeared,  one  cast  an  essoin,  and  one  made  default,  alius 
dies  would  be  given  to  the  two  former ;  but  the  other  was  to 
be  proceeded  against  by  cape,  taking,  if  he  was  one  of  several 
parceners,  only  his  portion  of  the  land.  If  the  same  de- 
fault happened  where  the  demandants  were  parceners,  then 
a  writ  would  issue  against  the  defaulter,  summoning  him 
ad  sequendum  cum  B.  et  C.  participibus  suis  in  placito  quod 
est  inter  A.  B.  C.  petentes  et  D.  etc.,  et  unde  idem  D.  dicit  quod 
non  vult  iisdem.  B.  et  C.  respondere  sine  prcedicto  A.  etc.     If 

1  Bract.,  369.  2  Ibid.,  369  b. 
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the  defaulter  did  not  appear  at  the  return  of  this  writ, 
nevertheless  B.  and  C.  might  proceed,  as  for  their  part,  if 
they  pleased.1  If  husband  and  wife  were  demandants,  or 
tenants,  they  were  not  considered  as  participes,  but  the  same 
person ;  and  the  default  of  one  was  the  same  as  the  de- 
fault of  both.  If  they  were  tenants,  and  the  wife  said  her 
husband  was  dead,  the  judgment  of  seisin  would  be  sus- 
pended, though  she  had  no  proof  or  secta  to  establish  the 
fact;  and  a  day  would  be  given  for  the  wife  to  prove  the 
death,  and  the  demandant  the  life;  and  it  seems  from 
Bracton,  the  mere  dictum  of  the  wife  was,  in  this  case, 
held  sufficient  to  throw  the  onus  probandi  on  the  de- 
mandant. 

We  have  before  said,  that  upon  a  default,  the  caption  of 
the  land,  or  other  thing  in  question,  was  either 

i  o  ±  j  -  ,  Parvum  cape. 

by  magnum  cape  or  parvum  cape.  It  will  be 
proper  to  examine  more  particularly,  when  the  one  and 
when  the  other  was  the  proper  remedy.  Bracton  lays  it 
down  as  a  general  rule,  that  in  all  cases  where  a  person 
might  deny  a  summons  per  legem  (which  he  might  before 
appearance),  whether  in  the  king's  court,  in  the  county,  or 
court  baron,  there  the  caption  should  be  by  the  magnum 
cape:  the  same,  where  on  default  to  a  writ  of  pone  for  re- 
moving a  plea  from  the  county  to  the  king's  court,  though 
the  tenant  had  in  the  county  put  himself  on  the  great  as- 
size,2 and  the  four  knights  had  been  summoned,  if  the 
tenant  made  default  to  the  writ  of  pone:  so  upon  a  re- 
moval from  the  court  baron  to  the  county,  on  account  of 
the  lord  having  de  recto  defecisse:  so  when  all  the  pleas  in 
banco  were  put  sine  die,  on  account  of  the  iter  justitiariorum, 
and  were  again  resummoned ;  and  so  in  all  cases  of  re- 
summons, except  in  the  resummons  after  a  determination 
of  bastardy  in  the  ecclesiastical  court,  where  the  process 
was  parvum  cape ;  because  there  remained  nothing  further 
but  judgment  to  be  passed,  which  was  not  the  case  in  the 
former  instances,  in  all  which  the  party  might  wage  his  law 
of  non-summons. 

If  a  person  had  once  appeared  in  court,  and  had  another 
day,  so  as  that  he  could  not  deny  the  day  and  summons 
per  legem,  or  if  he  had  done  anything  that  furnished  a  pre- 
sumption of  his  having  been  summoned,  as  making  an  at- 

1  Bract.,  370.  2  Ibid.,  370  b. 
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torney ;  in  short,  Bracton  lays  it  down  generally,  that  where 
a  person  had  once  appeared  in  court,  and  then  made  de- 
fault, the  caption  should  be  by  parvum  cape}  The  distinc- 
tion when  the  one  or  other  of  these  writs  should  be  used, 
seems  very  extraordinary,  as  there  is  no  difference  in  the 
forms  given  by  Bracton ;  nor  does  there  seem  to  be  any 
in  the  effect.  Indeed,  the  latter  is  spoken  of  very  slightly 
by  that  writer :  he  barely  says,  if  the  party  did  not  come 
on  the  first  day  of  the  summons,  on  the  parvum  cape,  he 
should  be  expected  till  the  fourth ;  and  on  the  fourth,  the 
seisin  should  be  adjudged  to  the  demandant ;  and  the  ten- 
ant should  have  such  recovery  quale  habere  debebit;  as  if  he 
might  recover  in  the  same  manner,  as  had  been  before 
mentioned  in  case  of  a  magnum  cape.2  The  whole  of  the 
learning  which  we  have  just  been  delivering  respecting  the 
magnum  cape  seems  to  have  been  equally  applicable  to  the 
parvum  cape. 

We  have  been  speaking  of  the  process  by  caption,  as 
the  regular  process  in  actions  real :  it  was  likewise  used  in 
some  mixed  actions ;  which  were  both  in  rem  and  in  per- 
sonam; where  each  party  might  be  said  to  be  actor  and 
reus,  though,  in  form  of  law,  he  alone  was  actor  who 
brought  the  writ ;  as  where  the  inheritance  was  divisible, 
either  ratione  rei,  or  ratione  personaram,  and  one  particeps 
brought  a  writ  against  another  pro  rationabili  parte:  so 
where  land  was  in  communi  to  persons  who  were  not  co- 
heirs, and  one  brought  a  writ  for  a  division :  so  where  a 
contest  arose  between  neighbors  for  a  boundary,  and  one 
brought  a  writ  against  the  others  pro  rationabilibus  divisis. 
For  if  in  either  of  these  three  actions,  or  in  any  similar  to 
them,  a  default  happened,  the  process  was  the  same  as  in 
real  actions.  But  where  two  actions  were  contained  in  one 
writ,  one  being  in  personam,  the  other  in  rem;  as  where  a 
person  was.  summoned  to  show  quo  warranto  he  held  such 
land,  and  then  the  writ  went  on  and  said,  Quam  dominus 
rex  clamat  esse  eschaztam  suam ;  in  this  case,  as  there  would 
arise  an  appearance  of  claim  to  two  sorts  of  process,  Brac- 
ton thought,  contrary  to  the  opinion  of  some  others,  he 
should  have  that  which  carried  most  compulsion,  namely, 
the  process  real  by  caption.  Sometimes  these  two  matters 
used  to  be  separated ;  and  then  upon  the  writ  which  con- 

1  Bract.,  371.  2  Ibid.,  371  b. 
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tained  the  quo  warranto,  or  quo  jure,  the  process  was  attach- 
ment, and  not  caption  of  the  land.1 

It  may  be  here  remarked,  that  by  this  simple  writ  of 
quo  icarranto,  or  quo  jure,  nothing  could  be  re-  Writor9MO 
covered ;  for  it  was  merely  to  call  upon  the  ■"'"• 
tenant  to  show  by  what  title  or  warrant  he  held ;  and  if 
he  held  by  none  at  all,  yet  this  gave  no  title  to  the  de- 
mandant; but  the  demandant  having  made  this  discovery, 
must  resort  to  another  writ  if  he  would  recover  the  land.2 
This  writ  of  quo  warranto,  or  quo  jure,  by  which  a  man 
might  be  called  upon  to  show  his  title,  enabled  a  litigious 
person  to  disturb  the  peace  of  any  man's  estate  whenever 
he  pleased.  How  far  the  party,  so  called  upon,  was  re- 
quired to  disclose  his  title,  does  not  appear.  Bracton 
seems  to  speak  as  if  it  went  no  further  than  the  title  to 
possession,  and  the  general  point,  whether  by  descent  or 
purchase ;  and  he  seems  to  consider  it  as  an  ungracious 
and  unhandsome  proceeding.  From  the  instance  given 
by  Bracton,  it  may  be  collected  that  this  writ  of  discovery 
lay  only  for  the  king.3  (a) 

After  the  essoins,  and  other  delay,  or  at  the  first  day 
of  the  summons,  in  the  writ  of  right,  if  the 
parties  both  appeared,  the  demandant  was  to 
propound  his  intentio*  as  it  was  called  by  Bracton,  or  count, 
and  show  the  form  in  which  he  meant  to  contest  his  claim. 
For  this  purpose,  after  the  writ  was- read,  the  demandant 
or  his  advocate,  in  the  presence  of  the  justices  on  the 
bench,  was  to  declare  himself  to  this  effect :  Hoc  ostendit 
vobis  A.  quod  B.  injuste  ei  deforceat  tantum  terrce  cum  perti- 
nent'ds  in  tali  villa,  et  ideo  injuste  quod  quidam  antecessor  suus 
nomine  C.  fait  inde  vestitus  et  seisitus  in  diminieo  suo,  ut  defocdo 

(a)  This  is  very  remarkable.  It  was  a  proceeding  in  substance  by  way  of 
discovery,  or  interrogatory,  to  ascertain  the  nature  of  the  right  on  which  the 
party  relied,  and  that  party  in  possession.  Bracton,  however,  says:  "Sed 
tamen  quamvis  incivile  sit  cogi  possessorem  titulum  suae  possessionis  dicere 
per  breve  quo  jure  tamen  valet  ad  hoc,  ut  petens  scire  possit  utrum  tenens 
teneat  pro  hserede  vel  pro  possessore :  et  pro  hoc  qua  actione  debet  experiri, 
pro  baerede  autem  possidet  qui  putat  se  haeredem  esse :  pro  possessore  vero 
qui  nullojure  rem  hsereditariam  vel  totam  haereditatem  sciens  ad  senon  per- 
tinere  possidet"  (lib.  v.,  fol.  373).  So  that  it  went  only  to  the  general  nature 
of  the  tenant's  title,  whether  he  relied  on  title  or  possession,  and  if  title,  as 
heir  or  otherwise,  it  did  not  go  into  the  particulars  of  his  title. 

1  Bract.,  372.  2  Ibid.,  372  b.  3  Ibid. 

4  Bracton  here  borrows  a  term  from  the  canon  law,  as  Glanville  did  the 
term  petilio  from  the  civil,  to  signify  the  count. 
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et  injure,  tempore  Henriei  regis  avi  domini  regis  [or  tempore 
regis  Ricardi  avunculi  domini  regis,  or  tempore  johannis 
regis  patris  domini  regis,  or  tempore  henrici  regis  qui  nunc 
est]  capiendo  irtde  expletia  ad  vedentiam  quingue  solidorum,,  sicut 
in  Uadis,  pratis,  reditibus  et  aliis  exitibus  terras;  et  de  prcedicto 

C.  descenditjus  terr^-e  illius,  or  as  some  expressed  it  de- 
scenders debuit  euidam  D.  utfilio  et  hceredi,  et  de  prcedicto. 

D.  cuidum  E.  utfilio  et  hrceedi,  et  de  prcedicto  E.  isti  A.  qui 
nunc  petit)  utfilio  et  hceredi.  Et  quod  tale  sit  jus  suum,  qffert 
disrationare  per  corpus  tcdis  liberi  hominus  sui,  vel  alio  ?nodo, 
sicid  curia  consideraverit. 

Certain  parts  of  the  count  are  worthy  observation.  Thus, 
we  see,  it  was  not  sufficient  barely  to  say,  pcto  tamtam  ter- 
rain id  jus  meum,  but  this  claim  was  to  be  grounded  upon 
some  suggestion  that  would  demonstrate  it,  and  show  in 
what  manner  and  by  what  degrees  the  jus  ought  to  descend 
to  the  demandant.  Again,  as  the  object  of  a  writ  of  right 
was  to  recover  as  well  the  jus  possessionis  as  the  jus  propri- 
etatis,  upon  the  seisin  of  a  certain  ancestor,  it  was  not 
enough  to  say  that  such  ancestor  was  seized  in  dominico  suo, 
ut  de  Ubero  tenemento*  only,  but  that  he  was  seized  in  dominico 
suo,  ut  defcedo,  which  included  in  it  the  liberum  tenementum, 
and  whole  jus  possessionis :  nor  was  it  enough  to  say  that 
he  was  seized  in  dominico  suo,  ut  de  fcedo,  without  adding 
etjure,  which  included  in  it  thejus  proprietatis.  ISTor  would 
the  concurrence  of  these  two  rights,  those  of  possession 
and  propriety,  called  droit  droit,  suffice,  unless  the  ancestor 
named  held  the  land  in  dominico  suo;  for  if1  it  was  in  servitio 
only,  he  would  fail,  the  writ  of  right  being  for  a  recovery 
in  dominico;  for  the  demandant  counted  on  the  seisin  of 
the  ancestor;  and  therefore  the  same  seisin  must  be  re- 
covered which  the  ancestor  had.  Again,  it  was  not  suf- 
ficient that  the  ancestor  was  seized  in  dominico  suo,  ut  de 
fazd.o  etjure,  unless  he  added,  that  expletia  cepit.  For  though 
a  person  may  have  a  liberum  tenementum  and  foedum  without 
the  expletia  in  a  possessory  action,  as  was  before  shown  in 
the  assize  of  novel  disseisin  and  mortauncestor ;  yet  the 
seisin  of  the  proprietas  was  required  not  to  be  so  moment- 
ary, but  that  there  should  be  time  to  take  the  expletia; 
and  therefore  it  was  held,  if  there  was  no  mention  of  ex- 
pletia,the  action  would  abate.     Thus,  if  in  fact  no  expletia 

1  Bract.,  372  b. 
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were  taken,  and  the  party  bad  suffered  the  time  of  bring- 
ing an  assize  of  novel  disseisin  or  mortauncestor  to  pass, 
and  brought  his  writ  of  right,  he  would  have  no  recovery. 
Again,  it  was  required  that  a  certain  time  should  be 
mentioned,  that  is,  the  time  of  some  king,  as  tempore  talis 
regis;  for  a  writ  of  right,  like  other  writs,  had  a  time  of 
limitation.  Thus  in  the  time  of  Glanville1  it  was  not  to 
exceed  the  time  of  Henry  I.,  and  now,  by  a  late  statute,  it 
was  not  to  exceed  the  time  of  Henry  II.,  the  present  king's 
grandfather  ;  the  reason  given  for  which  was,  that  beyond 
that  period  no  one  could  succeed  in  making  a  proof,  what- 
soever right  he  might  have:  for  a  demandant  could  not 
make  proof,  says  Bracton,  but  de  visit  proprio,  or  that  of 
his  father,  Who  enjoined  him  to  testify  the  fact,  if  any 
contest  should  arise  upon  it :  and  if  Bracton  wrote  to- 
wards the  close  of  this  reign,  the  above  period  of  limita- 
tion was  perhaps  as  far  as  this  sort  of  proof  could  well 
reach.  When,  therefore,  a  demandant  mentioned  the 
time  of  Henry  I.,  he  would  fail,  for  want  of  proof. 

If  his  ancestor  happened  not  to  be  seized  in  the  time 
of  the  king  mentioned  in  the  writ,  although  he  was  seized 
in  another  king's  reign,  yet  the  demandant  might  perhaps 
fail  through  this  error,  the  same  as  if  he  had  Tender  of  the 
never  been  seized  at  all.  But  the  issue  to  be  *"»<-««»*. 
tried  by  the  great  assize  being,  which  of  the  parties  had 
most  right ;  the  king's  time  did  not  properly  come  within 
the  consideration  of  the  recognitors;  and  the  right  be- 
tween the  parties  might  be  decided  with  justice  in  favor 
of  the  demandant,  although  he  had  failed  in  the  time  of 
seisin  mentioned  in  his  count:  when,  therefore,  the  de- 
mandant had  put  himself  on  the  great  assize,  and  the 
tenant  had  suspicion  that  the  ancestor  was  not  really  seized 
at  the  time  mentioned  in  the  count ;  as  perhaps  he  was 
not  born,  or  was  dead  at  the  time;  he  used  to  pray  that 
the  time  of  seisin  might  be  inquired  of  by  the  recognitors ; 
and  to  obtain  the  favor  of  this  extraordinary  inquiry,  it 
was  the  practice  for  the  tenant  to  give  something,  dare  de 
suo,  as  Bracton  calls  it :  this  being,  probably,  a  remnant 
of  the  old  custom  of  putting  justice  to  sale;  an  abuse 
which  was  long  permitted  and  made  a  gain  of  by  our 
kings,  and  was  at  last  provided  against  by  a  clause  in  the 

1  Vide  vol.  i.,  477. 
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famous  chapter  of  the  Great  Charter.1  To  prevent  the 
tenant  taking  advantage  of  an  error  in  mentioning  the 
time,  the  demandant  was  permitted  to  correct  it,  and 
speak  of  the  time  of  another  king ;  and  this  was  allowed 
in  any  state  of  the  cause  till  the  tenant  had  answered,  and 
put  himself  on  the  great  assize,  or  defended  himself  hy 
duel ;  but  not  afterwards  could  the  question  of  time  be 
moved  by  the  tenant.2  The  seisin  was  required  to  be  tem- 
pore pads;  because,  during  wars,  like  those  in  the  time  of 
King  John  and  the  present  king,  many  persons  were  vio- 
lently disseized,  and  afterwards,  in  time  of  peace,  were 
restored  to  their  own  property. 

When  the  count  was  thus  founded,  the  demandant  was 
to  oifer  to  prove  it,  as  was  before  mentioned  ;  which  offer 
was  sometimes  stated  more  fully :  Offert  disrationare  per 
e&rpus  talis  liberi  hominis  sui,  et  talis  nomine,  qui  hoc  paratus 
est  disrationare  per  corpus  suurn,  sicut  ille  qui  hoc  vid.it,  or  de 
visu  patris  sui  cui  pater  suus  cum  esset  agens  in  extremis  in- 
junxit  in  fide  qua  jilius  patri  tenebatur,  quod  si  inde  loqui  au- 
diret  (as  before  mentioned)  quod  inde  testis  esset;  et  hoc  per 
corpus  suum  disrationare  sicut  Mud  quod  pater  suus  vidit  et  aa- 
divit.  If  any  of  the  above  circumstances  were  omitted, 
and  the  proceeding  had  gone  too  far  to  correct  the  error, 
the  demandant  would  lose  his  claim  for  him  and  his  heirs 
forever. 

Another  material  part  of  the  count  was,  the  deducing 
the  descent  from  the  ancestor  seized  down  to  the  demand- 
ant.    This  was  plain  and  easy,  when  the  descent  was  in 

1  Vide  ante,  p.  40.  It  is  to  be  lamented  that  our  author,  who  has  opened  to 
the  modern  reader  so  many  secrets  of  our  old  jurisprudence,  should  be  less 
explicit  on  a  point  that  has  caused  much  difficulty  amongst  lawyers.  The 
tender  of  the  demi-mark,  as  it  was  afterwards  called,  is  the  practice  here 
noticed;  but  this  is  done  so  shortly  as  to  throw  no  light  upon  it;  and,  un- 
happily, the  passage  is  so  obscured  by  the  use  of  a  word,  and  that  a  tech- 
nical one,  in  two  senses,  that  it  is  difficult  to  make  out  any  meaning  at  all. 
Having  used  the  word  mentio  to  express  the  naming  of  the  time  of  the  seisin 
in  the  writ,  he  afterwards  uses  it  to  signify  the  moving  the  question  of  seisin 
by  the  tenant :  Bat  aliquando  tenens  de  suo  pro  habendd  mentione  de  tempore. 
Perhaps  some  reason  might  be  given  in  those  times,  to  show  that  the  king 
might  accept  this  tender  of  money  for  a  judicial  grace,  without  violating 
Magna  Charta.  This  perhaps  might  be  thought  to  stand  on  the  same  footing 
witli  the  king's  silver,  which  is  still  given  pro  licentid  concordandi.  The  truth 
is,  that  the  charter  only  aimed  at  flagrant  and  enormous  partiality  when  ob- 
tained by  corruption,  and  not  at  such  trifling  payments  as  were  made  and 
accepted  of  course  from  everybody,  as  a  moderate  recompense  to  the  officers 
of  the  court  for  their  labor  and  attendance. 

2  Bract.,  373. 
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the  right  line ;  but  when  it  was  necessary  to  go  over  to 
the  transverse,  or  collateral  line,  it  became  more  difficult : 
then,  instead  of  deducing  it  from  father  to  son,  a  transition 
must  be  made  in  this  way:  Et  quia  idem  talis  obiit  sine  hce- 
rede  dese,  revertebatar  jus  term  illius  tali  ut  avunculo  et  hceredi, 
etc.  And  in  this  it  was  necessary  to  observe,  that  the  stipes 
resorted  to  did  not  exceed  the  time  of  limitation  before 
mentioned.  If  a  son  died  in  the  lifetime  of  his  father,  it 
was  the  opinion  of  some  that  he  need  not  be  mentioned  in 
the  descent;  but  Bracton  does  not  assent  to  this,  laying  it 
down  as  a  reason,  that  no  right  descended  to  an  heir  from 
an  ancestor,  unless  by  the  death  of  some  heir;  and  he 
thought  that  such  deceased  heir  should  be  noticed  in  this 
way  T  Quod  de  tali  antecessore  descendere  debuitjus  tali  ut  filio 
et  hceredi,et  de  tali  ei  qui  nunc  petit1  ut  nepoti  et  hceredi;  so 
that  no  chasm  would  be  left  in  the  descent :  for  if  that  was 
allowed,  then  a  son  might  be  attainted  of  felony  in  his 
father's  life,  and,  being  left  out  of  the  computation  of  de- 
scent, the  grandchildren  would  succeed  immediately; 
which,  as  Bracton  says,  would  be  inconvenient,  and 
against  law.  However,  when  the  eldest  son  died  in  the 
life  of  his  father,  leaving  no  children,  but  leaving  brothers, 
then  it  was  not  necessary  to  mention  such  eldest  son  in  the 
computation  of  the  descent,  though  the  right  ought  to  de- 
scend to  him ;  as  well  because  the  other  brothers  were  as 
near  in  degree  to  the  seisin  of  the  father  as  the  brother 
who  died,  as  because,  upon  his  death,  the  eldest  of  the 
surviving  brothers  became  next  heir  to  the  father;  on 
which  account  the  attainder  of  such  elder  brother,  in  the 
lifetime  of  the  father,  would  not  affect  the  other  brothers, 
who  were  not  heirs  to  him  during  the  father's  life. 

Where  an  abbot,  prior,  or  other  incorporated  person, 
sued  a  writ  of  right,  in  right  of  his  church,  grounded  upon 
the  seisin  of  a  predecessor,  there  was  no  need  to  count 
from  one  abbot  to  another,  naming  the  intermediate  ones ; 
because  the  corporation  remained  the  same,  notwithstanding 
the  changes  of  the  abbots.2  They  therefore  only  said,  talis 
abbas,  predecessor  suits,  fait  seisitas,  etc.  If  land  was  given 
to  more  than  one  jointly,  the  parties  should  all  be  named 
in  the  computation  of  the  descent,  thus :  Et  unde  A.  B.  C. 
D.fuerunt  seisiti,  etc.,  et  ita  quod  tales  mortui  fuerunt  sine  hoe- 

1  Bract.,  374.  2  Ibid.,  374  b.     Vide  ante,  184. 
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rede  de  se,  accreverunt  eorum  peaces  super stitibus,  et  ita  qubdjus 
terree  ill  ins  descend  it  lain  dibits  eorufn  qui  faerunt  superstiteg, 
scilicet  tnlibas;  et  quia  anas  illorum,  scilicet  ted  is,  obi  it  sine 
hcerede  de  se  elescendit  totum  jus  tali,  et  de  tedi  illi  qui  nunc 
petit,  etc. 

If  any  one  was  omitted  in  the  descent ;  if  it  commenced 
with  one  who  never  was  in  seisin ;  if  there  was  any  error 
in  the  person,  or  the  name  of  any  one  mentioned  in  the 
descent;  if  any  of  those  mentioned  in  the  descent  was  a 
villein ;  in  all  these  cases,  the  action  would  abate,  and  the 
demandant  lose  his  suit.1 

When  the  count  was  thus  exhibited,  it  became  the  tenant 
to  consider  what  defence  he  could  make.  The 
first  point  to  be  considered  was,  whether  the 
court  had  jurisdiction  of  the  cause;  next,  whether  the  par- 
ties to  the  writ  were  proper ;  and  then,  whether  the  writ 
was  liable  to  any  exception.  The  next  consideration  was, 
whether  the  tenant  held  all  the  land  demanded,  or  only 
part,  and  how  much :  to  ascertain  this,  the  tenant  might 
pray  a  view.  When  this  was  over,  then  the  tenant  was 
to  answer  to  the  merits  of  the  cause,  either  by  himself 
or  attorney,  unless  there  was  some  warrantor  whom  he 
should  like  to  vouch.  The  nature  of  vouching  to  warranty, 
and  the  answers  the  tenant  might  make,  we  shall  defer  for 
the  present,  till  we  have  inquired  a  little  into  the  method 
of  praying  and  making  a  view,  and  the  cases  in  which  it 
was  allowed.2 

A  view  might  be  had  either  by  the  party  or  by  the  jurors. 

of  granting  a  Of  the  latter,  something  has  already  been  said 
view.  jn  ^jie  assiZe  of  novel  disseisin.  A  view  might 
be  had  also  sometimes  in  inquisitions ;  and  not  only  where 
it  was  a  question  for  the  recovery  of  property,  but  also 
where  it  was  entirely  upon  a  fact,  as  in  cases  of  trespass. 
What  we  have  now  to  say,  will  be  confined  to  a  view 
when  prayed  by  the  party,  and  granted  for  the  purpose  of 
enabling  the  court  to  pass  a  certain  and  precise  judgment 
on  the  matter  before  them.  In  order  to  understand  this, 
we  shall  first  speak  of  cases  where  a  view  was  not  allowed, 
then  of  those  where  it  was,  and,  lastly,  of  the  manner  of 
making  it. 

In  a  plea  de  propeirte  sororum,  if  the  demand  of  the 

1  Bract.,  375.  2  Ibid.,  376. 
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raftonablis'  pars  was  by  a  writ  of  nuper  obiit,  tliat  is,  by 
stating  that  the  demand  was  of  a  certain  portion  of  the 
inheritance,  of  which  their  common  ancestor,  lately  died 
seized,  the  latter  part  of  the  allegation  was  construed  to 
specify  the  parcel  of  land  so  accurately,  as  to  supersede 
the  necessity  of  a  view ;'  but  if  land  was  demanded  by  a 
writ  of  right  ut  de  proparte]  then  a  view  was  allowed.  For 
the  same  reason  a  view  was  denied  in  dower,  if  brought 
for  land  of  which  the  husband  obiit  nuper  seisitus.  If  a 
manor  was  demanded  without  the  pertinentia,  no  view  was 
allowed,  a  manor  being  sufficiently  defined  by  the  name 
only :  so  if  the  demand  was  of  the  moiety  of  a  manor 
undivided  ;  because  the  demandant  being  ignorant  which 
moiety  belonged  to  the  tenant,  could  not  inform  him  of 
the  particulars  on  taking  the  view.  But  if  it  was  divided, 
and  the  pertinentia  were  claimed,  there  a  view  would  be 
granted ;  and,  in  any  case,  if  the  manor  was  undivided, 
he  might  have  a  view  of  the  whole.  A  view  was  denied 
to  an  intrudor,  if  the  thing  in  which  the  intrusion  was 
made  was  specified  without  the  pertinentia  ;  or  if  that  was 
done,  which  was  held  to  supersede  the  need  of  a  view,  as 
before  mentioned,  especially  if  the  intrusion  was  so  recent 
as  within  a  year  or  less.  If  a  woman  demanded  dower 
of  a  manor  of  which  she  was  especially  endowed,  without 
naming  the  pertinentia,  she  could  not  have  dower ;  so  if 
she  demanded  tertiam  partem,  although  she  could  not  ascer- 
tain her  third  part,  yet  in  this  latter  case,  the  tenant 
might  have  a  view  of  the  whole  :  however,  if  the  woman 
replied  that  she  demanded  the  third  of  that  of  which  her 
husband  nuper  obiit  seisitus,  and  that  the  tenant  held  the 
whole,  no  view  would  be  allowed,  for  the  reason  above 
given.  If  the  demand  was  made  in  an  uncertain  way,  no 
view  would  be  allowed,  as  demanding  all  the  lands  holden 
by  the  tenant  in  such  a  vill  over  and  above  ten  acres : 2 
though  here,  as  in  the  former  case,  he  might  have  a  view 
of  the  whole.  When  a  tenant  had  had  a  view,  no  war- 
rantor whom  he  introduced  into  the  action  could  have  it ; 
the  warrantor  knowing  by  his  charter  what  land  he  was 
to  warrant,  without  the  assistance  of  a  view. 

If  a  view  had  been  refused,  or  had  not  been  prayed,  yet 
when  the  duel  was  waged,  and  pledges  given,  the  two 

1  Bract.,  376  b.  2  Ibid.,  377. 
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champions  might  and  ought  to  have  a  view,  because,  by 
law,  they  were  to  swear  de  vi.su;  a  day,  therefore,  used  to 
be  given  them  for  that  purpose.  After  land  had  been 
taken  into  the  king's  hands  by  default,  it  was  not  usual 
to  allow  a  view,  because  the  tenant,  when  he  demanded  it 
back  per  plevinam,  must  have  ascertained  it  in  the  same 
manner  as  would  be  done  by  the  demandant  on  a  view, 
which,  therefore,  superseded  the  need  of  a  view  ;  however, 
for  the  same  reason  as  was  before  given,  the  champions 
were  to  have  a  view  after  a  default. 

If  the  demand  was  made  not  of  land,  but  of  some 
right,  as  a  right  of  advowson,  of  common,  and  the  like, 
though  these  are  invisible  in  themselves,  yet  as  they  are 
issuing  out  of  land,  the  land  to  which  they  belonged 
might  be  ascertained  either  by  view,  or  what  amounted 
to  a  view.  In  cases  of  common  it  was  sufficient  if  the 
place  was  viewed  by  the  jurors ;  and  so  it  was  in  trespass, 
and  in  waste ;  for  in  a  personal  action  a  view  might  not 
be  prayed  by  the  party.1 

A  view  could  be  had  in  the  following  cases :  of  all 
lands  demanded  in  a  writ  of  right,  or  in  any  other  writ 
in  which  the  duel  or  the  great  assize  might  be  had ;  in 
short,  it  lay  wherever  a  corporeal  thing  was  demanded 
that  could  not  be  otherwise  ascertained,  either  directly  by 
the  naming  of  it  without  any  pertinentia,  or  indirectly  by 
a  description,  as  in  a  nuper  obiit  before  mentioned,  or  by 
specifications  that  were  adequate ;  as,  quam  talis  warranti- 
zavit ;  talis  tenet  in  eddem  villa;  talem  quee,  capta  fait  in 
manus  domini  regis ;  talem  quam  talis  tibi  tradidit  talem,  de 
qua  disseisinam  fecisti,  talem  quam  tenes  de  dono  talis.  It  lay 
of  incorporeal  things,  as  in  a  writ  of  quo  warranto,  which 
writ,  as  has  been  before  mentioned,  was  both  in  rem  and 
in  personam.  It  might  be  had  of  land  out  of  which  a  rent 
issued,  to  which  any  one  had  common  of  pasture,  or  in 
respect  of  which  suit  of  court  was  demanded.  In  all 
these  cases,  as  well  as  the  former,  it  might  be  had,  unless 
the  necessity  was  superseded  by  some  sort  of  designation 
or  description  that  was  equivalent  to  it.2 

If  the  view  was  granted,  the  entry  on  the  roll  was  to 
this  effect:  A. petit  versus  B.  tantam  terrain  cum pertiia  ndis, 
etc.,  etc.     Et  B.  venit,  et  petit  visum  de  terra,  unde,  etc.     And 

1  Bract.,  378.  2  Ibid.,  378  b. 
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then  there  issued  a  writ  to  this  effect,  directed  to  the  sher- 
iff: Trmdpvmus  tibi,  qubd  sine  dilatione  habere  facias  B.  visum 
de  tantd  terra  cent  p'ertinentiis  in  N.  cjuam  A.  in  curia  nostra 
coram  justitiariis  nostris  apud  \V.  da  mat,  utjus  suum,  versus 
pmdictum  B.  Et  die  quatuor  miliiibus,  ex  Mis  qui  visui  illi 
interfuerint,  qubd  sint  coram  iisdem  justitiariis  nostris  apud 
Westmonasterium,  tali  die,  etc.,  ad  testificandum  visumillum  ; 
et  habeas  ibi  nomina  m.ilitum,  et  hoc  breve,  etc.,  varying  accord- 
ing to  the  form  of  the  original  writ,1  and  then  dies  datus 
est  eisdem,  etc.  On  the  dies  datus,  the  demandant  and  tenant 
might  both  cast  essoins ;  but  whether  they  came  or  not, 
the  sheriff  was  to  command  the  four  knights  to  appear 
and  testify  their  view  ;  and  when  this  was  once  done,  the 
record  of  such  testification  must  be  abided  by.  If  no  view 
had  been  made,  and  the  tenant  appeared,  and  showed  it, 
he  might  have  another  day.  In  making  the  view,  the  de- 
mandant ought  to  show  to  the  tenant,  in  all  ways  possible, 
the  thing  in  demand,  with  its  metes  and  bounds. 

If  the  tenant  objected  that  the  demandant  had  put  in 
view  more  or  less  than  what  was  contained  in  the  writ, 
an  inquisition  of  the  country  used  to  be  made  to  find  the 
truth.2  This  inquisition  sometimes  consisted  of  four,  five, 
or  six  persons,  whom  the  parties  named,  together  with  cer- 
tain of  those  who  had  made  the  view.  For  this  purpose 
the  following  special  venire  facias  would  issue:  Prcecipinms 
qubd  venire  facias  coram  justitiariis  nostris,  etc.,  A.  servientem 
talis,  et  aetornatum  tuum,  in  loqueld  quai  est  inter  eundem  A., 
etc.,  de  tantd  terra,  etc.  Et  similiter  cum  eo  B.  C.  _D.  E.  super 
quos  prwlicti  tales  se  posuerant,  et  prceterea  quatuor  ex  Mis  qui 
visui  interfuerint,  quern  pr&dictus  A.  attornatas  petentis  fecit 
tenenti  de  prato,  etc.,  ad  certificandum prafatis  justitiariis  quid 
et  quantum  prati,  etc.,  idem  attornatus  posuit  in  visit,  et  wide 
idem  tenens  dicit  qubd  non  posuit  in  visu,  nisi  tantum,  etc. 

When  the  tenant  was  thus  informed  of  the  quantity  of 
land  which  the  demandant  claimed,  he  was  better  able  to 
calculate  his  defence,  whether  to  take  it  on  himself  by 
pleading  any  exception,  or,  if  he  had  any  warranty,  to 
vouch  a  warrantor  to  defend  for  him.3 

If  the  tenant  had  no  good  cause  of  exception,  either 
dilatory  or  peremptory,  and  had  any  one  to    vouching  to 
vouch,  it  would  be  safer  to  vouch  his  warrantor      wanwnty. 

1  Bract,  379.  2  Ibid.,  379  b.  3  Ibid.,  380. 
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to  defend  for  him.  This  was  to  be  done  by  the  aid  of  the 
court,  or  not,  according  as  the  warrantor  was,  or  was  not, 
within  the  power  of  the  tenant.1  A  clause  of  warranty 
was  usually  inserted  in  every  charter,  whether  made  on 
the  occasion  of  a  donation,  a  sale,  or  exchange  of  any  land 
or  tenement;  sometimes  a  warranty  arose  by  reason  of 
homage,  without  any  charter  at  all.  As  a  warranty,  was 
usually  made  for  the  warrantor  and  his  heirs,  to  the  donee 
and  his  heirs,  the  mutual  tie  continued  on  the  heirs  in  in- 
finitum on  both  sides  ;  so  it  did  on  the  assigns,  and  those 
who  were  in  loco  hceredum,&s  the  chief  lord,  who  came  into 
seisin  by  reason  of  escheat.2  A  tenant  for  life,  as  well  as 
one  in  fee,  and  even  one  who  held  for  term  of  years,  might 
either  vouch  or  be  vouched.  A  husband  might  vouch  his 
wife;  and,  in  case  of  a  gift  made  by  her  to  him  before  mar- 
riage, if  he  lost,  she  was  bound  in  excambium :  the  same 
if  the  wTife  was  impleaded  of  land  given  to  her  before  mar- 
riage by  the  husband.3 

If  a  minor  was  vouched,  the  tenant  was  expected,  at  the 
time  of  vouching,  to  show  the  deed  containing  the  war- 
ranty. This  was  to  take  off  the  suspicion  of  its  being 
meant  for  delay,  the  vouching  of  minors  being  often  re- 
sorted to  for  no  other  purpose  than  that  of  delay.  When 
the  charter  was  shown,  and  the  question  was  upon  a  ser- 
vice, it  was  inquired,  whether  the  minor's  father,  or  any 
of  his  ancestors,  was  seized  of  the  service  anno  et  die  quo 
fait  virus  et  mortaus:  if  he  was,  then  the  minor  was  imme- 
diately to  enter  into  the  warranty,  but  the  plea  between 
the  demandant  and  him  was  to  remain  sine  die  till  he  was 
of  age ;  for  he  was  not  obliged  to  answer,  either  to  the 
warranty  or  the  plea,  till  he  was  of  age.  But  if  the  ten- 
ant had  been  enfeoffed  of  the  land  in  question  during  the 
minority,  the  minor  was  to  answer  both  to  the  warranty 
and  the  plea;  and  in  order  to  know  this,  an  inquisition 
would  be  made,  whether  it  was  an  inheritance  by  descent 
or  by  purchase.  What  is  said  above  of  services  applied 
also  to  homage.4 

The  obligation  of  warranty  that  arose  from  homage 
Nature  of     might,  as  was  before  said,  be  proved  without 

warranty.  ft   ^^        Tf  ^   vouchee  ca]  [e(J  fQr  Qn^  t\ie  ten. 

ant  need  only  say,  "  You  are  bound  to  warranty,  because. 
1  .Bract.,  380.  2  Ibid.,  380  b.  3  Ibid.,  381.  '  Ibid.,  381  b. 
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ego  sum  inde  homo  tuns,  and  you  have  received  my  homage 
for  this  land,  and  are  in  seisin  of  my  service,  and  my  father 
and  Lis  ancestors  inde  f iterant  homines  antecessorum  tuorum  ;  " 
of  which  he  was  to  produce  a  sufficient  secta,  or  some  one 
who  was  ready,  if  necessary,  to  prove  it  per  corpus  suu/tt; 
and  if,  upon  the  denial  of  the  vouchee,  this  was  afterwards 
proved  hefore  the  justices,  they  wTould  adjudge  him  to  enter 
into  the  warranty.  Although  the  tenant  might  at  any  time 
make  the  surrender  of  his  tenement,  yet  the  lord  could  not 
waive  the  homage,  because  by  such  means  he  might,  at  the 
expense  of  a  small  service,  deprive  the  tenant  of  the  claim 
of  warranty,  which  depended  upon  the  doing  of  homage. 
If  the  warranty  wras  grounded  on  a  line  and  cyrographum, 
it  is  made  a  doubt  by  Bracton,  whether  a  minor  should 
not  be  bound  to  answer,  though  his  ancestor  was  not  seized 
die  et  anna,  as  above  mentioned.  But  of  this  more  here- 
after. 

A  warranty  was  sometimes  conceived  so  as  to  bind  not 
only  the  person  of  the  feoffor,  but  also  a  certain  tenement. 
Thus  in  the  deed  of  gift  he  might  say,  that  he  and  his 
heirs  would  warrant  the  gift  ex  tali  tenemento  quod  tunc  tenet, 
to  whomsoever  that  tenement  might  afterwards  come  ;  by 
virtue  of  which  special  warranty  that  tenement,  in  what- 
soever hands,  would  be  liable  to  go  in  excambium  of  the 
land  warranted.  But  the  law  was  so  favorable  to  war- 
ranty, that,  without  such  express  specification,  land  was 
held  to  be  tacitly  bound  by  warranty ;  and  therefore,  if  a 
warrantor  at  the  time  of  making  his  warranty1  had  suffi- 
cient to  make  good  his  warranty,  the  land  he  then  had 
became  bound  by  the  warranty  ;  and  even  if  it  went  into 
the  hands  of  the  chief  lord,  or  of  the  king,  by  escheat, 
Bracton  holds2  it  to  be  liable  to  the  warranty,  quia  res 
cam  onere  transit  ad  quemcunqae. 

The  king,  in  point  of  law,  was  liable  to  warrant,  the 
same  as  a  common  person ;  but  he  could  not  be  vouched, 
because  no  summons  could  issue  against  him  ;  instead, 
therefore,  of  vouching,  the  tenant  ought  to  say,  in  the 
style  of  a  remonstrance,  that  sine  rege  respondere  non  potest, 
eb  quod  habct  chartam  suam  de  donatione,  per  quam  si  aiiititcrct, 
rex  ei  teneretur  ad  excambium.  It  seems  that  such  respect 
was  paid  to  the  king's  charter,  that  an  allegation  thereof 

1  Satis  habuit.  2  Bract.,  382, 
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was  held  sufficient  cause  to  delay  the  proceeding.  To 
remedy  this,  it  had  been  lately  provided,  that  the  king 
should  never  be  named  in  this  way,  unless  where  he  was 
bound  ad  excambium.1 

In  vouching,  the  tenant  ought  to  name  the  warrantor 
with  all  possible  precision.  Thus,  if  he  was  son  as  well  as 
heir,  he  should  be  called  son  and  heir.  If  many  claimed 
to  be  heirs,  they  should  be  vouched  disjunctively,  talis  vel 
talis,  whoever  of  them  was  heir.  If  the  heir  was  in  ventre, 
and  the  wife  had  prayed  to  be  put  into  possession  nomine 
venbris,  as  seems  to  have  been  usual,  then  the  tenant  was  at 
liberty  either  to  name  the  person  who  was  apparent  heir, 
or  him  inventre, stating  in  all  such  cases  the  special  ground 
of  ambiguity.2 

If  a  person  was  vouched  who  was  in  the  power  of  the 
tenant,  as  a  wife,  children,  or  others  under  his  authority, 
the  tenant  was  not  to  have  the  assistance  of  the  court ; 
but  if  he  did  not  produce  the  vouchee,  he  was  to  lose  his 
land.  If  the  vouchee  was  not  in  the  realm,  he  was  not 
within  the  reach  of  the  king's  writ,  and  therefore  it  would 
be  in  vain  to  pray  the  assistance  of  the  court ;  and  if  the 
tenant  did  not  produce  such  warrantor,  he  would  lose  his 
land  :  but  if  the  person  vouched  was  in  Ireland,  the  king's 
writ  used  to  issue  to  the  justices  there.3  If  the  vouchee 
resided  within  the  power  of  the  king's  writ,  and  he  could 
not  be  produced  without  the  court's  assistance,  then  there 
issued  a  writ  to  this  effect,  addressed  to  the  sheriff:  Sum- 
moneas  per  bonos  summonitores  A.  quod  sit  coram  justitiariis 
nostris,  etc.,  tali  die  ad,  warrantizandum  B.  tantum  term  cum 
p'ertinentiis  in  tali  villa  quam  E.  in  eddem  curia  coram  iisdem 
justitiariis,  etc.,  clamatut  jus  suum  versus prcedictum  B.  ctunde 
idem  B.  in  eddem.  curia  nostra  coram  iisdem  justitiariis  nostris 
vocant  ipsum  A.  ad  warrantizandum  versus  prazdietum  E.,  etc. 

The  writ  of  summons  ad  warrantizandum  always  made 
mention  of  the  sort  of  plea  depending.  If  the  warrantor 
was  a  minor,  there  was  a  writ  of  summons  to  the  guard- 
ian to  appear,  and  bring  with  him  the  heir.  If  an  heir 
was  vouehed  in  respect  of  his  mother's  land,  which  was 

1  This  provision  is  said  by  Braeton  to  be  made  coram  ipso  rege  in  cledica- 
tione  abbathice  de  Hayles  in  prcesentid  novem  episcoporum,  et  coram  comite  Rich- 
ardo  et  aliis  pluribus  comitibus.  This,  therefore,  was  an  act  of  the  legisla- 
ture, and  is  one  of  those  many  acts  of  parliament  which  are  now  lost.  The 
date  of  this  provision  is  not  mentioned. 

2  Bract.,  382.  3  Ibid.,  395  b. 
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then  in  possession  of  his  father  as  tenant  per  legem.  Anglian, 
the  warranty  was  not  deferred,  but  a  writ  issued  to  him, 
expressed  either  to  hear  the  judgment  of  the  court  on  the 
warranty,  or  to  warrant  together  with  the  heir.1 

At  the  return  of  the  summons,  the  demandant,  tenant, 
and  warrantor,  might  all  essoin  themselves.-  If  the  de- 
mandant made  default,  and  the  tenant  appeared,  the  tenant 
had  judgment  to  go  quit;  if  the  tenant,  then  there  was  a 
capiatur  in  maims  domini  ?rgis,  as  in  common  cases.  If  the 
demandant  and  tenant  both  appeared,  and  the  warrantor 
made  default,  then  a  writ  of  capias  ad  valentiam  issued  to 
take  as  much  land  of  the  warrantor  as  was  equal  to  the 
value  of  the  land  in  question.  If  the  land  of  the  war- 
rantor was  in  another  county,  the  sheriff*  of  that  county 
could  not  judge  of  the  value  of  the  land  in  question  ;  to 
ascertain  this,  therefore,  a  writ  first  issued  to  the  sheriff 
of  the  first  county,  commanding  him  by  the  oaths  of 
twelve  men  of  the  vicinage  quod  extendi  facial,  et  appretiari, 
the  land  in  question ;  upon  the  return  of  which  extent, 
they  grounded  a  writ  of  cape  ad,  valentiam  to  the  sheriff  in 
the  foreign  county.2  If  a  guardian  made  default,  the  cape 
ad  valentiam  issued  against  the  lands  of  the  minor:  if  either 
the  tenant  per  legem  Anglice  or  the  heir  made  default,  the 
cape  ad  valentiam  went  against  the  maternal  inheritance  in 
the  possession  of  the  tenant  per  legem.  If  there  was  more 
than  one  warrantor,  as  in  the  case  of  parceners,  the  cape 
ad  valentiam  issued  against  all  rateably,  though  if  some 
appeared,  they  did  not  suffer  by  the  default  of  the  others, 
who  were  proceeded  against  separately.3 

The  writ  of  cape  ad  valentiam  contained  in  it  likewise  a 
summons ;  and  if  the  warrantor  after  the  caption  did  not 
appear  to  this  summons  neither  the  first,  second,  third, 
nor  fourth  day,  and  the  demandant  and  tenant  both  ap- 
peared, the  former  against  the  latter,  and  the  latter  against 
the  warrantor,  then  judgment  was  given  that  the  de- 
mandant should  recover4  the  land  against  the  tenant,  by 
default  of  the  tenant,  and  the  tenant  an  excambium  ad,  va- 
lentiam out  of  the  land  of  the  warrantor.  Upon  this  there 
issued  a  writ  for  the  demandant,  commanding  the  sheriff 
quod  habere  facias  seisinam,  and  another  for  the  tenant  de 

1  Bract.,  383  b.  2  Ibid.,  384.  3  Ibid.,  385. 

*  Recuperat  terram  suam  versus  B.  per  dejnltam  B.  et  B.  in  misericordid,  et 
habeat  de  terra  ipsius  C.  in  loco  competenti  excambium  ad  valentiam. 
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excambio  against  the  warrantor,1  which  latter  was  preceded 
by  a  writ  of  extent,  if  the  land  was  in  another  county,  as 
in  the  case  of  the  cape  ad  valentiam  before  mentioned.  If 
the  warrantor  had  appeared,  and  afterwards  made  default, 
then  there  issued  a  cape  ad  valentiam,  which  was  a  parum 
cape ;  and  if  he2  failed  to  appear  to  the  summons  therein 
contained,  the  demandant  had  judgment  against  the  tenant 
by  default,  and  the  tenant  ad  valentiam  against  the  war- 
rantor, as  in  the  former  case:  and  so  of  the  person  or  per- 
sons making  default,  if  the  warrantor  was  more  than  one 
person  ;  though  if  husband  and  wife  were  summoned,  and 
one  made  default,  it  was  the  same  as  if  both  had  so  done, 
whether  before  appearance  or  after.  If  the  warrantor 
afterwards  appeared,  but  had  no  sufficient  excuse  to  save 
his  default  in  not  appearing  at  the  first,  second,  third,  or 
fourth  day,  then,  in  like  manner  as  in  the  former  cases, 
the  demandant  had  judgment  against  the  tenant,  and  the 
tenant  over  against  the  warrantor  for  an  excambium  ad  va- 
lentiam, upon  which  issued  writs  of  habere  facias  seisinam 
for  both  parties.3 

If  the  demandant  and  warrantor  appeared  and  offered 
themselves,  and  the  tenant  was  absent,  then,  if  he  had  not 
entered  into  the  warranty,  he  statim  recedat  quietus  de  war- 
rantid,  and  a  parvum  cape  would  issue  for  the  land  in  ques- 
tion, and  if  upon  the  return  thereof  the  tenant  did  not 
appear  or  could  not  save  his  default  he  would  lose  his 
seisin.  If  the  demandant  made  default,  and  the  tenant 
and  warrantor  appeared  and  offered  themselves,  they  both 
recedant  quieti  de  brevi  Mo.  When  a  person  was  vouched  who 
had  no  land  in  fee  that  might  be  taken  into  the  king's 
hands  or  by  which  he  might  be  distrained,  then  a  writ  is- 
sued to  the  sheriff',4  quod  kabeat  corpus,  to  take  the  body. 

When  the  demandant,  tenant,  and  warrantor  all  ap- 
peared in  court,  the  warrantor  either  entered  into  the 
warranty  or  contended  that  he  was  not  bound  to  warrant. 
If  he  voluntaril}^  did  the  former,  the  original  suit  then 
proceeded  between  the  demandant  and  warrantor,  and  the 
tenant  might  leave  the  court  till  the  plea  between  them 
was  determined.  The  demandant  was  therefore  to  pro- 
pound his  count  to  the  warrantor,  in  the  same  manner  as 
he  before  had  to  the  tenant,  to  which  he  was  to  answer, 

1  Bract.,  387  b.  2  Ibid.,  386.  3  Ibid.,  386  b.  4  Ibid.,  387. 
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and  defend  the  demandant's  right  by  the  duel  or  great 
assize,  unless  he  could  plead  some  exception  or  had  a  war- 
rantor, whom  he  in  his  turn  might  call  to  defend  him, 
and  thus  they  might  go  on,  one  warrantor  vouching  an- 
other till  none  was  left  to  be  vouched;  and  if  the  last 
warrantor  lost,  either  by  default  or  by  judgment,  he  would 
be  liable  ad  exeambium,  and  so  on  from  hand  to  hand  to 
the  tenant. 

If  the  warrantors  were  C.  D.  and  E.,  and  E.  had  noth- 
ing wherewith  an  exeambium  could  be  made,  and  all  the 
others  had  sufficient,  Bracton  thought  it  hard  that  the 
tenant  should  go  without  an  exeambium ;  and  therefore,  in 
his  opinion,  it  appeared  equitable  that  D.  should,  not- 
withstanding, recompense  C.  and  wait  for  better  times, 
when  E.  could  do  the  same  by  him,  so  that  the  writ  of 
se-isin  would  run :  Et  quia  E.  nihil  habet  unde  exeambium 
facer  e  possit  ipsi  D.,  ideo  de  terris  ipsius  _D.  in  ballivd  hid  eidem 
C,  exeambium  ad  valentiam  prcedictce,  terra? ,  sine  dilatione  habere 
facias,  donee  idem  E.,  aliquid  habeat  unde  exeambium  facere 
potest,  et  Mud  idem  exeambium  sine  dilatione  habere  facias  prce- 
dicto  B.,  etc.  The  same  was  also  done  if  any  of  the  inter- 
mediate warrantors  were  unable  to  make  an  exeambium. 
If  the  last  warrantor  could  satisfy  only  in  part,  the  re- 
mainder was  to  be  supplied  by  the  intermediate  war- 
rantors, observing  the  order  in  which  they  were  vouched. 

If  a  person  had  infeofted  several  at  different  times,  and 
was  vouched  by  them  all,  and  lost,  without  having  suffi- 
cient to  make  an  exeambium  to  each,  they  were  to  be  satis- 
fied according  to  the  priority  of  their  feoffment.  This  is 
supposing  that  judgments  were  given  in  all  the  pleas  in 
one  day,  for  if  they  were  at  different  times,  those  who  had 
the  first  judgment  should  be  preferred,  and  if  they  ex- 
hausted the  property  of  the  warrantor,  those  who  came 
after,  says  Bracton,1  must  wait  for  better  times,  for  the 
warrantor,  if  he  had  nothing,  was  not  therefore  discharged ; 
but  anything  which  might  afterwards  come  to  him  by 
descent  from  the  ancestor  by  reason  of  whose  warranty  he 
was  vouched,  would  be  liable  to  be  taken  in  exeambium. 

Should  the  person  vouched,  instead  of  entering  volun- 
tarily into  the  warranty,  contend  that  he  was  not  liable 
to  be  called  upon,  it  lay  with  the  tenant  to  make  out  the 
title  by  which  he  vouched. 

1  Bract.,  388. 
P 
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The  grounds  upon  which  warranty  might  be  founded 
have  already  been  considered  in  part ;  to  those  may  be 
added  the  following:  One  great  ground  of  warranty  was 
a  common  gift  of  land  by  the  words  do  or  dedi;  for  it  is 
laid  down  by  Bracton,  that  in  all  charters  de  simplici  dona- 
tione,  the  tenant  was  entitled  to  a  warranty  from  the  donor 
and  his  heirs,  unless  some  clause  was  inserted  specially 
declaring  that  the  donor  or  his  heirs  should  not  be  bound 
to  warranty  or  to  make  an  excambium.  A  charter  of  con- 
firmation, if  it  contained  the  word  do,  as  it  usually  did, 
do  et  confirmo,  in  like  manner  bound  to  warranty,  because 
it  was  in  effect  a  simplex  donatio,  as  well  as  a  confirma- 
tion.1 

Many  were  the  exceptions  which  might  be  stated  by  the 
person  vouched  to  show  he  was  not  bound  to  warrant. 
In  the  first  place,  he  might  avail  himself  of  any  error  in 
the  writ  of  warranty,  but  he  could  not  have  a  view.  If 
the  warranty  was  grounded  upon  a  charter,  he  might 
show  that  the  charter  had  such  defects  as  to  be  of  no  va- 
lidity in  law,  of  which  more  will  be  said  hereafter.  If  no 
exception  lay  to  the  charter,  he  might  except  to  the  gift. 
Thus  he  might  say,  that  the  donee  had  not  seisin  in  the 
life  of  the  donor,2  that  the  donor  was  never  seized,  that 
the  tenant  was  not  heir  to  the  feoffee,  that  he  was  not 
such  an  heir  as  is  described  in  the  original  gift,  that  he 
was  one  of  those  persons  who  were  expressly  excepted  in 
the  warranty. 

A  warranty  was  with  reason  held  not  to  bind  a  person 
to  defend  the  feoffee  against  the  feoffee's  own  tenant,  but 
only  against  strangers  who  might  claim  any  right  before 
the  first  feoffment.  If  a  person  had  recovered  an  excam- 
bium, where  he  had  lost  upon  an  act  of  his  own,  and  had 
no  lawful  title  to  recover  against  his  feoffor,  as  in  the 
foregoing  case,  the  feoffor  had  a  special  writ  to  obtain 
restitution  of  the  land  so  wrongfully  recovered.3  Where 
a  warranty  was  extended  to  the  heirs  and  assigns,  the 
assigns  had  an  option,  whether  they  would  vouch  the 
feoffee  or  the  first  feoffor.4 

If  the  warrantor  happened  to  die,  the  principal  action 

1  Sometimes  there  was  a  special  charter,  expressing  that  the  donor,  not- 
withstanding the  homage,  should  not  be  bound  to  warranty,  or  to  make 
excambium. 

2  Bract.,  390.  3  Ibid.,  391  b.  4  Ibid.,  391. 
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was  not  abated,  as  it  was  by  the  death  of  either  the  de- 
mandant or  tenant,  but  the  warranty  was  suspended  for 
a  time,  as  in  the  case  of  a  minor.  We  have  before  seen, 
that  where  the  ancestor  died  seized  in  fee,  the  minor  was 
bound  to  answer  the  warranty ;  and  Bracton  lays  it  down 
positively,  that  if  in  support  of  the  warranty  the  tenant 
produced  a  cyrograpbum  or  tine  made  by  the  warrantor  to 
the  tenant,  the  warrantor  was  obliged  to  answer,  though 
a  minor,  although  he  need  not  answer  if  it  was  grounded 
on  a  common  charter,  on  homage,  or  on  service  done. 
But  yet,  as  to  the  demandant,  he  should  have  his  privilege 
not  to  answer  till  he  was  of  age,  unless,  indeed,  where  his 
ancestor  did  not  die  seized  in  fee.1  If  the  warrantor  died 
at  any  time  before  judgment  passed  between  him  and  the 
demandant,  the  plea  did  not  abate,  but  the  heir  of  the 
warrantor,  whether  a  minor  or  not,  was  to  be  vouched; 
and  if  the  warrantor  had  lost  by  judgment,  but  had  not 
made  an  excambium  and  died,  the  heir  was  to  make  the 
excambium  without  any  other  writ  being  sued.2 

There  were  instances  where  a  person  might  enter  into  a 
warranty  though  he  was  not  vouched.  This  was  not  in 
defence  of  the  tenant's  right,  but  of  his  own,  as  if  a  per- 
son was  tenant  for  life  or  in  dower  of  land  which  was  to 
revert  to  the  tenant  in  fee,  and  the  tenant  in  fee  perceived 
that  such  tenant  permitted  himself  to  be  impleaded,  and 
omitted  to  vouch  the  tenant  in  fee  to  defend :  in  such 
case,  the  reversioner,  seeing  the  danger  his  title  was  in, 
might  appear  unvouched,  and  enter  into  the  warranty  to 
defend  his  own  right.  It  was  considered  as  the  duty  of 
every  tenant  for  life,  if  impleaded  for  the  land  he  held,  to 
.vouch  his  warrantor  to  defend.3 

When  the  person  vouched,  after  contesting  the  point, 
was  adjudged  to  enter  into  the  warranty,  the  demandant 
was  to  recommence  the  principal  action  against  him,  pro- 
pounding his  count  as  against  the  tenant,  with  the  addi- 
tions which  the  change  of  persons  and  circumstances  re- 
quired ;  as,  quod  injuste  intrat  in  warrantiam,  quia  terra  de  qua 
agitur  est  jus  suum,  quia  talis  antecessor  suus,  etc.  The  plea 
therefore  went  on  between  the  demandant  and  war- 
rantor, and  this  was  the  time  for  the  warrantor  to  vouch 
over  any  person  to  warrant  him,  upon  which  a  summons 

1  Bract.,  392.  a  Ibid.,  392  b.  s  Ibid.,  393  b. 
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ad  warrantizandum  would  issue  similar  to  that  before  men- 
tioned. If  he  had  none  to  vouch,  or  chose  to  vouch  none, 
then  he  either  defended  the  right  and  seisin  of-the  de- 
mandant per  corpus  liberi  hominis,  or  put  himself  upon  the 
great  assize,  unless  he  had  any  exception  to  plead.  Of 
these,  some  were  common  both  to  the  tenant  and  war- 
rantor, some  belonged  only  to  the  tenant,  and  some  only 
to  the  warrantor.  £To  exceptions  that  had  been  made  by 
the  tenant  and  overruled,  nor  any  which  he  had  waived, 
could  be  pleaded  by  the  warrantor.1  If  the  warrantor 
succeeded  either  in  his  defence  per  duellum  or  by  the  great 
assize,  or  in  any  exception  he  proposed,  the  tenant  re- 
mained in  his  seisin,  and  the  demandant  was  in  misericor- 
did;  if  he  failed  in  either,  the  tenant  lost  his  seisin,  and 
the  warrantor,  as  before  mentioned,  was  bound  ad  excam- 
bium. 

Respecting  the  excambium,  or  recompense  in  value,  it  is 
clearly  and  repeatedly  laid  down  by  Bracton,  that  no  more 
could  be  demanded  than  the  warrantor  possessed  by  de- 
scent from  the  original  warrantor,  so  that  property  ex 
parte  maternd  was  not  liable  to  make  good  a  warranty  ex 
parte  paternd,  and  vice  versa.  In  no  case  was  land  taken  by 
purchase  at  all  liable,2  nor  was  a  person  bound  to  warranty 
beyond  the  value  of  the  land  at  the  time  of  the  donation. 
Judgment  for  the  excambium  with  the  writ  of  seisin,  and, 
where  necessary,  that  of  extent,  have  already  been  con- 
sidered. 

Before  we  dismiss  the  subject  of  warranty,  it  will  be 
proper  to  consider  two  points  which  were  very  intimately 
connected  with  it ;  these  are  the  manner  of  proving  a 
charter,  and  of  proceeding  by  warrantia  chartce.  If  a 
charter  was  produced,  and  the  person  vouched  denied  the 
writing,  the  seal,  and  the  gift,  then  the  person  producing 
it  might  maintain  the  gift  to  be  lawful,  and  the  charter 
proof  of  char-  to  be  valid  ;  and,  inde  ponit  se  super  patriam,  et 
ters-  testes  in  chartd  nominates.  Upon  this,  a  writ 
issued  to  the  sheriff,  commanding  him  to  summon  A.  B. 
C.  testes  in  chartd  nominates  quam  D.  in  curia  nostra  coram 
justitiariis  nostris  profert,  etc.,  etpraiterea  duodecim  tarn  milites 
quam  alios  legates,  etc.,  ad  recognoscendum  super  sacramentum 
suum,  si  prazdictus,  etc?    If  the  witnesses  lived  in  different 

1  Bract.,  394.  a  Ibid.,  394  b.  3  Ibid.,  396. 
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counties,  different  writs  issued,  but  the  milites  always 
came  from  the  county  where  the  land  lay. 

Suppose  the  writing  and  seal  were  admitted,  but  the 
validity  of  the  charter  was  questioned,  because  made 
while  the  donor  was  non  sance  mentis,  or  under  age ;  or 
because  extorted  from  him  by  force  and  fear  while  under 
restraint ;  or  because  obtained  through  deceit,  being  a 
feoffment  in  fee,  when  a  term  only  was  intended  to  be 
granted  ;  in  all  these  cases  it  lay  upon  the  person  pro- 
ducing the  charter  to  prove  the  contrary.  Sometimes  the 
inquisition  was  made  by  the  witnesses  alone,  and  some- 
times by  strangers  without  the  witnesses,  according  as 
the  parties  chose.1  In  the  latter  cases,  there  was  always 
a  clause  in  the  writ  directing  that  they  should  view  the 
land.  Some  of  these  inquisitions  were  to  be  taken  before 
the  justices  of  the  court  where  the  suit  depended,  some 
before  the  sheriff  and  the  custodes  placitorum  coronce.  If 
the  witnesses  and  recognitors  did  not  appear  in  court  at 
the  day,  another  writ  issued  to  the  sheriff,  beginning 
thus:  Bene  recolimus  alias  tibi  prcecipisse  quod,  etc.,  and 
concluding  with  this  injunction  and  caution :  Et  ita  te 
habeas  in  hoc  negotio,  ne  nos  ad  te  graviter  capere  debeamus.2 
The  writ  of  venire  always  stated  the  issue  which  was  to 
be  tried,  and  was,  therefore,  as  various  as  the  matter 
which  might  become  the  subject  of  such  inquiry. 

When  the  witnesses  and  recognitors  appeared  in  court, 
the  witnesses  having  taken  their  oath,  declared  that  they 
were  present  when  the  gift  was  made,  and  that  the  char- 
ter of  donation  was  read  and  heard,  homage  accepted, 
and  seisin  lawfully  given  to  the  donee  in  their  presence, 
with  all  due  solemnity.  Upon  this  the  charter  was  pro- 
nounced to  be  valid,  and  the  gift  good  in  law.  If  they 
said  they  had  only  heard  that  such  a  charter  was  made, 
and  homage  accepted,  but  wTere  actually  present  when 
seisin  was  given  and  the  donee  entered,  this  also  was  held 
sufficient  to  prove  the  gift  good :  and  if  they  said  they 
were  present  at  all  the  other  circumstances,  but  they  knew 
nothing  of  the  seisin,  then  the  charter  was  proved,  but 
the  gift  was  invalid.  If,  says  Bracton,  the  witnesses  said 
they  were  present  at  the  making  of  a  note  or  memoran- 
dum to  which  both  parties  assented,  this  was  held  suffi- 

1  Bract.,  396  b.  2  Ibid.,  397  b. 
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cient  to  prove  the  charter,  though  they  were  not  present 
at  the  writing  or  signing  of  it. 

If  all  the  witnesses  were  dead,  or  out  of  the  realm,  so 
that  none  appeared  to  give  testimony  to  the  truth  of  the 
charter,  then,  of  necessity,  as  in  other  cases,  recourse 
must  be  had  ad  patriam.1 

Yet  Bracton  says,  that  a  charter  might  be  proved  in 
other  ways  than  per  testes  et  per  patriam.  The  seal  might 
be  compared  with  another  seal  of  the  same  person,  which 
had  been  produced  and  proved  in  court,  or  acknowledged 
by  him.  If,  upon  comparison  of  the  seals,  there  appeared 
an  agreement  between  them,  this  amounted  to  a  proof  of 
the  deed,  unless  the  charter  carried  upon  the  face  of  it 
some  circumstances  of  manifest  suspicion;  as  rasure  in 
any  part  which  contained  the  fact  of  the  charter;  for  as 
to  that  which  contained  the  law  of  it,  that,  as  in  writs, 
was  not  so  material;  for  jura,  says  Bracton,  tibiq ;  scribi 
possunt.  A  diversity  of  hands,  or  of  ink,  raised  only 
slight  presumptions  that  might  be  done  away  by  the  testi- 
mony of  the  witness  or  the  country.2 

The  proceeding   by  warrardia   chartce   was    this :    If  a 

w„rrantia  man  was  distrained  by  the  chief  lord  to  do 
chartce.  greater  services  than  were  expressed  in  the 
charter  of  donation ;  this  not  being  a  plea  concerning  the 
right  of  the  land  itself,  he  could  not  have  any  remedy  by 
vouching  his  warrantor,  but  he  might  summon  him  by 
the  following  writ :  Praecipe  tali  quod  sine  dilatione  war- 
rantizet  tali  iarttum  terroe,  etc.,  quam  tenet,  et  de  eo  tenere 
clamat,  et  unde  chart  am  suam  habet,  ut  dicit.  Et  nisi  fecerit, 
et  talis  fecerit  te  securum  de  clamore,  etc.  Upon  this  there  lay 
one  essoin  ;  and  if  he  neither  appeared  nor  essoined  him- 
self, there  followed  the  process  of  attachment,  the  course 
of  which  will  be  particularly  mentioned  hereafter.  \Vhen 
he  appeared,  he  might  contest  the  warranty,  in  the  like 
manner  as  in  case  of  a  voucher.  The  above  writ  was  the 
usual  remedy  where  the  tenant  was  vexed  by  the  superior 
lord,  who  was  paramount  the  warrantor  ;  but  where  the 
warrantor  exacted  services,  against  the  tenor  of  his  own 
charter  and  warranty ;  some  thought  that  a  writ  of  war- 
raidia  charts,  being  for  an  injury,  was  not  a  proper  remedy 
against  his  own  lord,  but  that  the  proper  remedy  was  by 

1  Bract.,  498.  2  Ibid.,  498  b. 
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the  writ  de  recto  de  servitiis  et  consuetudi?iibus,  which  would 
lead  to  the  duel  or  great  assize:  however,  according  to 
the  opinion  of  Bracton,  this  action  de  injuria  was" the 
proper  course  against  one  who  had  attempted  to  oppress 
and  destroy  the  person  whom  he  was  bound  by  his  own 
solemn  engagement  of  warranty  to  defend.1 

Perhaps  the  tenant  had  no  person  whom  he  could  vouch 
to  warranty;  or  he  might  decline  vouching,  and  would 
rather  put  in  his  exception  or  plea,  stating  such  matter  as 
would  either  defeat  or  suspend  the  demandant's  action. 
The  different  exceptions  that  might  be  alleged  by  a  tenant 
are  discussed  at  length  by  Bracton,  from  whom  may  be 
collected  a  short  system  of  pleading,  as  understood  and 
practised  in  his  time. 

Pleas,  or  exceptions,  as  Bracton  terms  them,  were  of  two 
kinds,  dilatory  and  peremptory.  Again,  of  dilatory  pleas, 
some  were  peremptory  as  to  the  jurisdiction, 
but  only  dilatory  as  to  the  action.  The  order 
of  stating  exceptions,  or  of  pleading,  was  first  to  the  juris- 
diction, next  to  the  person  of  the  plaintiff,  then  to  the 
person  of  the  defendant,  next  to  the  writ.2  Yet  Bracton 
says,  that  some  lawyers  did  not  adhere  to  this  order,  but 
thought  that  they  might  plead  a  latter  plea  first,  and  with 
a  protestation  save  the  benefit  of  a  former,  which  they 
might  plead  afterwards,  if  necessary.  It  was  agreed, 
however,  that  a  defendant  might  plead  more  than  one  dil- 
atory plea ;  but  he  could  plead  only  one  that  was  peremp- 
tory as  to  the  action.  A  plea  might  be  proved  many  ways, 
hy  an  instrument,  per  patriam,  or  by  an  inquisition,  says 
Bracton,  consisting  of  impartial  unsuspected  persons,  being 
neither  acquaintance3  nor  domestics  of  the  party';  for  which 
reason  it  could  not  be  proved  by  a  secta,  which  might  con- 
sist of  the  party's  acquaintance  or  domestics  ;  and  on  that 
account  a  secta  was  never  esteemed  as  a  proof,  but  only  as 
inducing  a  slight  presumption,  which  might  be  done  away 
by  a  proof  to  the  contrary,  and  by  a  defence  per  legem.* 

Jurisdiction,  or  the  authority  of  deciding  between  the 
parties  to  the  suit,  depended  in  general  upon  the  maxim 
of  the  civil  law,  that  actor  sequitur  forum  rei ;  but  this  was 
controlled  by  a  variety  of  exceptions  (a).     Thus  matters 

(a)  The  author  hardly  does  justice  either  to  the  subject  or  the  authority- 
he  follows.     Iu  the  age  in  which  Bracton  wrote,  between  the  great  struggles 
1  Bract.,  499.      2  Ibid.,  399.      3  Familiarcs  el  domestici.      4  Bract.,  400  b. 
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relating  to   matrimony  and  testaments   belonged  to  the 
spiritual  court ;  matters  of  freehold  and  crime  belonged  to 

under  Henry  II.  and  the  great  era  of  anti-ecclesiastic  legislation,  which  com- 
menced with  the  reign  of  Edward  III.,  the  subject  of  the  distinction  between 
the  spiritual  and  secular  jurisdictions  was  of  immense  importance.  And  to 
those  who  desire  to  form  a  judgment  upon  the  events  of  those  times,  it  is 
essential  to  have  a  clear  idea  of  the  principles  then  admitted.  Bracton  ex- 
pounds the  subject  thus,  and  it  must  be  borne  in  mind  that  he  was  a  king's 
justiciary,  and  not  likely  to  err  in  favor  of  ecclesiastical  views.  "  Est  etiam 
jurisdictio  qua?  pertinet  ad  sacerdotium  et  forum  ecclesiasticum  sicut  in  causis 
spiritualibus,  et  spiritualitati  annexis:  Est  etiam  alia  jurisdictio  qua;  pertinet 
ad  coronam  et  dignitatem  regis  ut  regnum  in  causis  et  placitis  temporaliuni 
in  foro  seculari ;  et  unde  videndum  cujus  judicium,  et  forum  acta  adire  debeat. 
Et  licet  generaliter  verum  sit  quod  actor  forum  rei  sequi  debeat,  fall  it  tamen 
in  casibus  propter  diversitatem  jurisdictionum  et  causarum  de  rebus  spirit- 
ualibus et  temporalibus,  et  earum  sequela  sicut  in  causa  matrimoniale,  et 
rebus  praemissis  ab  causam  matrimonii:  quae  in  foro  ecclesiastico  terrnenari 
debent :  quia  cujus  juris,  i.  e.,  jurisdictionis,  est  principale,  ejusdem  juris  erit 
accessorum.  Et  eodem  modo  sicut  si  in  foro  seculari  agatur  de  aliquo  placito 
quod  pertineat  et  coronam  et  dignitatem  regis  et  fides  apposita  in  contractu, 
non  propar  hoc  pertinebit  cognitio  super  principale  ad  judicam  ecclesiasti- 
cum" (f.  401).  Now,  here  the  principle  laid  down  is  that  the  accessory  fol- 
lows the  forum  of  the  principal,  which  is  clear  and  intelligible;  and  accord- 
ing to  that  principle,  when  a  question  arose  as  to  patronage  or  endowments 
of  ecclesiastical  benefices,  the  jurisdiction  ought  to  belong  to  the  ecclesias- 
tical courts,  for  surely  the  ecclesiastical  cures  and  dignities  were  in  such 
cases  the  "principal,"  and  the  endowments  or  the  right  of  patronage,  acces- 
sories. But  Bracton,  with  ingenious,  yet  obvious  sophistry,  suggests  that 
wherever  the  question  was  as  to  the  "  crown  and  dignity  "  of  the  king —  (as, 
of  course,  it  was  always  pretended  to  be)  —  in  other  words,  that  wherever 
the  crown  made  a  claim,  then  the  jurisdiction  must  belong  to  the  king's 
courts,  according  to  which  the  king's  courts  would  have  jurisdiction  wherever 
the  crown  made  a  claim.  Now,  the  crown  made  a  claim  wherever  there  was 
any  temporality  annexed  to  a  spirituality,  so  that  wherever  there  was  a  tem- 
porality annexed  to  a  spirituality,  the  crown,  according  to  this,  would  have 
jurisdiction.  Yet  Bracton,  in  the  commencement  of  the  passage,  says,  that 
the  ecclesiastical  courts  have  jurisdiction  in  cases  of  spiritualities  or  of  things 
annexed  to  spiritualities,  which  clearly  appears  to  cover  endowments  which 
are  annexed  t©  spiritualities  and  patronage  which  is  a  right  incident  to  en- 
dowment. According  to  Glanville,  we  have  seen,  where  the  question  was 
between  patron  and  clerk,  the  jurisdiction  was  in  the  ecclesiastical  courts. 
Bracton,  however,  allows  the  ecclesiastical  courts  only  jurisdiction  over  mere 
spiritualities.  "Quia  clericus  in  nullo  conveniendus  est  coram  judice  secu- 
lari quod  pertinet  ad  forum  ecclesiasticum,  sicut  in  causis  spiritualibus ;  et 
spiritualibus  annexis,  ut  si  pro  peccato  vel  transgressione  fuerit  poenitentia 
injungenda,  et  quo  causa  judex  ecclesiasticus  habet  cognationem,  quia  non 
pertinet  ad  regem  injungere  pcenitentias :  nee  ad  judicem  secularem  nee  etiam 
adeos  pertinet  cognoscere  de  eis  quse  sunt  spiritualibus  annexa,  sicut  de 
decimus  et  aliis  ecclesia?  proventionibus.  Item  nee  de  catullus  que  sunt  de 
testamento  vel  matrimonio.  Item  nee  de  pecunio  promissa  ab  causam  matri- 
monii qua;  est  sequela  matrimonii  ut  superius  dictum  est:  et  hujusmodi  quia 
judex  ecclesiasticus  in  eis  omnibus  habet  jus  revocandi  donum  et  quamvis 
in  omnibus  aliis  actionibus  sive  placitus  ad  forum  seculare  pertinentibus 
videatur  quod  clericos  sequi  debeat  forum  seculare,  sicut  in  actione  injura- 
rium  vel  criminis  dum  tamen  civiliter  agatur,"  etc.     He  goes  on,  "  non  est 
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the  king's  courts.  It  was  no  uncommon  thing  in  these 
times,  as  has  been  shown  before,  for  a  person  to  bind  him- 
self specially  to  be  amenable  to  a  certain  court,  or  such 
court  as  the  plaintiff  should  please  to  sue  in.  This  was 
a  voluntary  renunciation  of  jurisdiction  that  was  binding 
on  the  party  so  contracting. 

We  have  already  seen  the  controversy  which  was  main- 
tained by  the  clergy  in  favor  of  the  spiritual  jurisdiction; 
and  it  seems,  that  in  the  time  of  Bracton  many  had  no 
scruple  to  contend,  that  clerks  were  not  bound  to  answer 
before  a  secular  judge  in  any  plea  whatsoever,  whether  of 
freehold,  contract,  or  crime;  but  that  venerable  author, 
who  has  been  so  unjustly  accused  of  a  prepossession  in 
favor  of  the  civil  and  canon  law,  declares  it  as  his  opinion 
(«),  in  opposition  to  such  notions,  that  they  were  amenable 

laicus  conveniendus  coram  judice  ecclesiastico  de  aliquo  quod  pertineat  ad 
coronam  et  Regium  dignitatem  et  ad  regnurn,  sicut  nee  de  laico  feodo,  vel 
eis  pertinentiis  ratione  praedicta,  ut  si  jura  pertineant,  sicut  advocatio  jus 
pascende,"  etc.  So,  according  to  this,  an  advowson  or  right  of  presentation 
to  a  spiritual  living  was  as  much  an  accessory  to  property  as  a  right  of  common 
for  cows.  This  is  how  the  king's  justiciary  arrives  at  and  applies  his  prin- 
ciple, that  the  accessory  follows  the  principal,  and  that  to  the  ecclesiastical 
courts  pertain  jurisdiction  over  things  annexed  to  spiritualities ! 

(a)  The  author  hardly  represents  the  real  effect  of  what  Bracton  says,  nor, 
indeed,  quoted  him  correctly,  and  the  real  effect  of  what  he  says  is  to  show 
that  upon  his  own  principles  he  was  wrong.  He  says:  "Quamvis  sunt  qui 
dicant  quod  de  nullo  placito  tenentur  respondere,  nee  ratione  rei  contractus, 
vel  delicti,  coram  judice  seculari  et,  (sic  loce  pace  eorum)  videtur,  quod  fit 
in  omnibus  actionibus  et  placitis  civibus  et  criminalibus  prseter  quam  in  exe- 
cutione  jiulici  in  causa  criminali  ubi  laics  condemnandus  esset  ad  amisionem 
vitse  vel  membrorum,  et  qui  casu  quamvis  judex  secularis  habet  cognitionem 
ut  cognoscat  de  crimine  tamen  non  habet  potestatem  exequendi  judicium, 
sicut  in  causis  civilibus,  non  enim  possit  degradare  clericum  magis  quam  ad 
ordines  promovere,  et  ideo  propter  ejus  defectus  habet  ordinariis  executionem 
judicii,  licet  aliteE  observatur  quod  in  causa  criminali  ubi  poena  capitalis 
infligenda  est,  habet  ordinarius  ut  ramque,  videlicet  cognitionem  et  judicii 
executionem"  (Bracton,  lib.  v.,  c.  ii.,  s.  5).  Now,  here  it  will  be  observed, 
Bracton  admits  that  the  cleric  could  not  be  touched  in  life  or  limb  until  he 
was  degraded,  and  that  the  lay  tribunals  could  hot  degrade  him.  The 
natural  inference  from  this  would  be  that  the  lay  tribunals  should  not  try 
cases  where  they  had  no  legal  power  to  execute  their  sentences,  especially  as 
he  admits  that  the  ecclesiastical  judges  had  power  both  to  take  cognizance 
of  the  case  and  to  execute  sentences,  tbough  not,  indeed,  to  inflict  any  capital 
sentences.  The  passage,  however,  wbich  our  author  refers  to  at  the  end  of  the 
above  passage,  in  the  text  is :  "  Super  crimine  judex  ecclesiasticus  non  habebit 
jurisdictionem  licet  habere  debeat  judicii  executionem,"  —  which  involves 
another  inconsistency,  that  a  judge  should  execute  the  sentence  of  a  tribu- 
nal of  a  totally  different  forum,  proceeding  upon  rules  and  principles  antag- 
onistic to  his  own.  "Pertinent  igitur  (ut  videtur)  ad  judicem  secularem 
cognitio,  et  ad  judicem  ecclesiasticam  judicii  executio,  quia  judex  secularis 
degradare  non  potest."  So  the  bishops  were  to  execute  the  sentences  of  the 
20* 
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in  all  pleas  civil  or  criminal,  except  only  in  the  inflicting 
of  a  criminal  sentence  which  affected  life  and  limb;  for 
there,  though  the  secular  judge  had  the  cognizance,  the 
execution  was  to  be  in  the  ordinary.  Yet,  as  is  observed 
by  Bracton  with  some  indignation,  the  practice  was  other- 
wise ;  for  in  capital  offences  the  ordinary  used  to  assume 
the  cognizance  as  well  as  the  execution,1  notwithstanding 
he  was  bound  by  the  canons  not  to  judge  in  matters  of 
blood.2 

When  a  suit  was  commenced  in  the  spiritual  court  for 
a  matter  which  was   properly  cognizable   at 

Of  prohibitions.  -,  .-.  T  en  i 

common  law,  the  party  so  wrongfully  sued 
might,  as  we  have  already  seen,  have  a  writ  of  prohibition 
to  restrain  the  judge  and  party  from  proceeding  further; 
the  boundary,  therefore,  of  these  two  jurisdictions  is  to  be 
ascertained  by  a  knowledge  of  the  cases  in  which  writs 
of  prohibition  were  or  were  not  allowed.  This  point  was 
but  slightly  touched  by  Glanville,  who  confines  what  he 
says  entirely  to  one  or  two  writs  ;3  but  the  subject  of  pro- 
hibitions is  treated  very  fully  by  Bracton  (a). 

lay  courts.  He  elsewhere  says,  however,  that  clerks  were  to  be  delivered  to 
their  ordinaries  before  trial :  "  Cum  vero  clericus  captus  fuerit  pro  crimine, 
et  deoapitatur  curia  Chrb-tianitatis  ab  ordinario,  ille  statim  ei  delibetur  sine 
aliqua  inquisitione  facienda"  (b.  3,  f.  122). 

(a  i  As  already  mentioned,  the  subject  was  one  of  great  interest  in  that  age, 
and  it  is  not  less  interesting  to  those  who  desire  to  form  a  judgment  on 
the  events  and  controversies  of  those  times.  Bracton  naturally,  as  a  king's 
judge,  treats  the  whole  subject  in  a  spirit  strongly  favorable  to  the  jurisdiction 
of  the  kind's  courts,  and  he  is  betrayed  into  obvious  inconsistency.  Although 
he  had  laid  down  that  the  ecclesiastical  courts  had  jurisdiction  over  things 
annexed  to  spiritualities,  he  lays  down  that  they  had  not  jurisdiction  over 
advowsons  or  presentations  to  churches,  though  they  had  as  to  tithes ;  and 
though  he  admits  their  jurisdiction  as  to  tithes,  be  says  that  if  two  rectors, 
under  different  patrons,  contended  about  the  tithes  of  their  respective  bene- 
fices, and  the  patron  was  not  a  party  to  the  suit,  yet  as  possibly  the  value  of 
his  patronage  might  be  discussed,  though  he  could  not  possibly  be  affected 
by  a  suit  between  these  parties,  the  ecclesiastical  court  had  no  jurisdiction, 
unless  the  tithes  were  under  a  certain  proportion,  in  which,  it  is  manifest, 
there  could  be  no  principle  (lib.  403).  And  then  Bracton  comes  to  the  great 
question  of  custody  of  vacant  bishoprics,  which  had  formed  the  subject  of 
such  controversy  under  Henry  II. ;  and  he  says  that  the  king's  courts  could 
issue  a  prohibition  as  to  things  temporal,  which  pertained  to  the  king  by 
reason  of  his  custody  of  vacant  sees;  and  he  gives  an  instance  of  such  a  pro- 
hibition to  the  dean  and  chapter  of  Bochester:  "  Est  et  aliud  genus  prohibi- 
tionis  ratione  reruin  temporalium  quse  ad  ipsum  regem  pertinere  possunt 
ratione  custodia  archiopiscopatuum  et  episcopatnum  vacantium  et  quse  occa- 
sionem  inducunt  prohihendi  sicut  pro  Sancto  Edmundo  archiepiscopo  Can- 
tuariensis  et  fit  prohibition  hac  forma :  Rex  priori  et  conventu  Boffensis. 

1  Bract.,  401  b.  ■  Ibid.,  407.  3  Vide  vol.  i.,  409. 
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We  find  that  a  prohibition  lay  for  a  patron,  not  only 
where  the  rectors  litigated  a  question  concerning  the 
whole  tithes  of  the  church,  but  also  where  the  suit  was 
for  a  part  of  them,  as  Ioav  as  to  the  sixth  part  of  the  value 
of  the  advowson,  but  not  lower;  anything  less  than  this 
being  permitted  to  be  determined  finally  by  the  spiritual 
judge.1  There  are  many  writs  of  prohibition  for  the 
maintaining  of  the  king's  rights  during  the  custody  of 
the  temporalities ;  the  pope  and  his  partisans  endeavor- 
ing to  encroach  on  these  secular  claims,  either  by  refusing 
clerks' who  were  presented,  or  by  other  marks  of  opposi- 
tion.2 There  is  a  writ  of  prohibition  to  stop  a  suit  insti- 
tuted against  a  bailiff  of  the  king  who  had  arrested  a 
clerk  for  a  felony  or  some  other  crime.  If  a  suit  was  in- 
stituted in  the  ecclesiastical  court  to  establish  the  legiti- 
macy of  children,  with  view  to  a  claim  to  hold  per  legem 
Anglice,  a  prohibition  lay,  because  that  court  could  not 
judge  of  legitimacy  quoad  hcercditatem  et  successionem,  unless 
a  plea  was  depending  in  the  king's  court,  and  bastardy 
was  objected  ;  and  then  the  trial  used  to  be  remitted  to 
the  ecclesiastical  judge,  as  has  been  already  frequently 
mentioned.  A  prohibition  also  lay,  if  the  ecclesiastical 
judge  proceeded  in  an  inquisition  of  bastardy,  after  the 
death  of  the  plaintiff  or  defendant.3 

Ex  relatione  quorundam  nuper  dediciraus  quod  cum  venerabilis  pater  E. 
Cantuariensis  archiepiscopus  habeat  custodiam  episcopatus  RofJensis  nunc 
vacantis  vos  trahitis  in  curia  Christianitatis  eundem  archiepiscopum  authori- 
tate  literarium  domini  Papa?  super  quibusdarn  exenniis  qua?  prostanda,  sicut 
de  maneriis  nostris,  et  eodem  modo  consuetudo  qui  alii  annis  redditus  reddi 
solent  episcopo  si  viveret,  eoque  idem  archiepiscopus  ea  sibi  reddi  postulat 
ratione  custodise  ejusdem  episcopatus  tempora?  vacationis.  Et  quoniam  si 
vos  in  causa  ilia  obbineatis  manifestum  esset  nobis  inde  damnum  incurrere 
si  contingeret  aliquando  archiepiscopum  Cantuariensis  simul  cum  episcopatu 
Roffensis  vacare  et  utrum  que  in  manu  nostra  existere,  vobis  probibemus  in 
placitum  illud  sequamini,  quia  hoc  esset  contra  coronam  et  dignitatem  nos- 
trum et  prejudicium,  libertatis  nostra?  quam  habemus  de  episcopalfbus  vacan- 
tibus  in  regno  nostri"  (fol.  404).  According  to  this,  in  the  first  place, 
though  the  king  no  longer  claimed  what  had  in  former  reigns  been  relin- 
quished, the  custody  of  vacant  bishoprics,  which  belonged  to  the  archbishops, 
yet  he  claimed  to  intermeddle  in  the  temporalities,  on  the  ground  of  some 
possible  future  interest,  in  case  the  archbishopric  should  become  vacant  — 
in  which  case  the  king  would  claim  the  custody  of  the  temporalities.  Then 
Bracton  says  there  is  another  prohibition  where  a  clerk,  presented  by  the 
king,  was  rejected  by  the  bishops  as  insufficient ;  and  another  lias  been  in- 
stituted and  is  sued  by  the  other  in  the  ecclesiastical  courts:  "  Ubi  quis  cleri- 
cus  presentatus  ad  ecclesiam  per  dominum  regem  propter  insufficientiam 
recusatus  fuerit  et  alius  idoneus  constitutus  si  velit  inquietare  velit."  And 
then  he  gives  the  form  of  prohibition. 

1  Bract.,  402  b.  2  Ibid.,  403,  404.  3  Ibid.,  404  b,  405. 
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In  the  following  cases,  it  is  laid  down  by  Bracton,  that 
a  prohibition  would  not  lie  to  the  spiritual  court ;  in  all 
spiritual  matters,  or  those  annexed  to  the  spirituality,  in 
matters  matrimonial  or  testamentary,  or  where  penance 
was  to  be  enjoined.  Thus,  says  Bracton,  in  a  suit  relating 
to  any  tenement  per  pontijices  Deo  dedicatam,  and  so  held 
sacred,  as  abbeys,  priories,  monasteries,  and  their  ceme- 
teries;  or  concerning  things  quasi  sacra,  because  annexed 
to  the  spirituality,  as  lands,  common,  estovers,  and  the  like 
given  to  a  church,  in  dotem,  as  it  was  called,  at  the  time  of 
dedication ;  if  the  church  was  spoiled  of  these,  and  a  suit 
was  brought  in  the  spiritual  court  for  restitution,  no  pro- 
hibition lay  ;  though  this  privilege  was  not  allowed,  if  the 
lands  were  in  libera  et  pura  eleemosynd.  In  one  place  Brac- 
ton expresses  himself  as  if  a  suit  in  the  spiritual  court, 
when  for  a  liberty,  a  common,  and  the  like,  could  be  main- 
tained only  on  a  recent  spoliation;1  though  in  another  place 
he  declares  that  recent  spoliation  should  be  tried  by  assize.2 

A  prohibition  would  lie  to  the  following  suits :  to  a  suit 
de  catallis  ciericorum  violenter  ablatis,  or  for  tithes  ;  or  for  the 
value  of  them,  if  they  were  sold  ;3  or  on  an  obligation  of 
surety  for  the  purchase  of  tithes ;  or  a  promise  of  money 
ob  causam  matrimonii,  not  so  if  the  promise  was  of  a  tene- 
ment ;  to  a  suit  for  a  legacy,  claiming  it  ut  debitum. ;  or  for 
the  legacy  of  a  debt  due  to  the  testator,  and  acknowledged 
and  proved  to  be  such  in  his  lifetime,  because  it  so  became 
a  part  of  the  testator's  goods,  which  a  debt,  that  had 
neither  been  proved  nor  confessed  in  his  lifetime,  or  vol- 
untarily confessed  since,  was  not.  Such  a  debt  could  only 
be  established  by  suit  at  common  law  ;  till  when  it  was  no 
part  of  the  goods,  and  so  could  not  be  bequeathed ;  it  being  a 
rule,  first,  that  actions  should  not  be  bequeathed  ;  secondly, 
that  the  ecclesiastical  judge  should  not  have  cognizance  of 
them ;  and  thirdly,  that  executors  should  have  no  action 
for  a  debt  which  was  not  acknowledged4  (that  is,  grounded 
upon  a  recognizance  or  judgment)  in  the  life  of  the  tes- 
tator. If  goods  were  bequeathed  and  sued  for,  the  same 
of  houses  and  edifices  in  some  cities  and  towns  which  the 
testator  had  purchased,  these  being  made  quasi  catalla  tes- 
tatoris,  by  his  own  disposition,  (though  it  was  otherwise 
in  London,  where  prohibition  would  lie) ;  if  a  ususfrucius 

1  Bract.,  408.  2  Ibid.,  406.  3  Ibid.,  407.  *  Becognitum. 
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of  land,  as  a  term  for  years,  was  bequeathed  ;  a  ususfruc- 
tus  being  only  a  chattel ;  in  all  the  foregoing  cases,  no 
prohibition  would  lie,  in  the  time  of  Bracton  ;l  for  as  the 
spiritual  court  was  in  unquestionable  possession  of  causes 
matrimonial  and  testamentary,  the  above-mentioned  ques- 
tions, as  arising  out  of  a  testament  or  marriage,  were 
thought  naturally  to  belong  to  the  same  tribunal,  lllud 
quod  principale  est  trahit  ad  se  quod  est  aceessorium. 

It  is  laid  down  very  positively  by  Bracton,  that  in  a 
matter  purely  temporal  litigated  between  two  laymen,  the 
jurisdiction  of  the  cause  could  not  be  altered  by  any 
privilege  whatsoever ;  and  he  instances  the  privileges  of 
those  who  were  cruce  sipiati,  which  he  considers  as  an  in- 
dulgence warranted  by  no  law :  he  says,  that  no  oath,  no 
jtdei  interposition  no  voluntary  renunciation  of  the  parties 
could  change  the  jurisdiction  ;  as  the  renunciation  of  the 
party  could  have  no  effect  beyond  himself,  it  could  not 
restrain  the  king  in  prohibiting  a  foreign  jurisdiction 
from  encroaching  on  his  crown  and  dignity.3 

The  jurisdiction  of  a  cause  depended  either  upon  the 
parties  and  the  cause  of  action  together,  or  on  the  cause 
of  action  singly.  Thus,  if  a  clerk  sued  a  layman,  or  a 
layman  a  clerk,  in  the  ecclesiastical  court,  in  a  matter 
purely  temporal,  a  prohibition  lay :  the  same  if  a  clerk 
sued  a  clerk.4  In  these  cases  it  appears  that  the  cause  of 
action  was  the  principal  ground  of  jurisdiction:  but  the 
cause  of  action  would  change  its  nature  from  spiritual  to 
temporal ;  and  so  back  again.  Thus  a  lay  chattel  became 
spiritual,  when  tithed  ;  and  when  the  tithe  was  sold,  it 
became  again  lay.  Houses  and  other  lay  fees  in  cities  and 
boroughs,  if  bequeathed  by  will,  were,  as  has  been  seen, 
construed  to  be  of  a  spiritual  nature  ;  but  when  the  will  was 
executed,  they  again  became  lay;  and  so  of  many  others.5 

There  were  two  writs  of  prohibition,  one  to  the  judge, 
another  to  the  party  :  the  former  ran  thus :  Prohibemus 
vobis  neplacitum  teneatis  in  curia  christianitatis,  etc.;  the  latter: 
Prohibemus  tibi  ne  sequaris  placituvi  in  curia  christianitatis,  etc. 
If  the  judge  to  whom  the  prohibition  was  directed  thought 

1  Bract.,  407  b. 

2  This  was  a  pretence  under  which  causes  were  drawn  into  the  spiritual 
court,  in  the  earlv  times  of  our  law,  as  has  been  shown  in  the  previous  volume. 

Vide  vol.  i.,  315." 

3  Bract.,  408  b.  *  Ibid.,  406.  5  Ibid.  412. 
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it  well  founded,  he  would  decree  a  supersedeas  of  the  pro- 
ceeding; if  he  doubted,  it  was  usual  to  consult  with  the 
king's  justices;  to  which  consultation  the  justices  would 
make  answer  by  a  writ,  sometimes  in  their  own  name, 
and  sometimes  in  the  king's,  as  thus:  Dilecto  in  Christo  tali. 
Ins  pedis  Uteris  vestris,  quas  nobis  transmisistis,  et  plenius  intel- 
lectis  [sine  prcejudicio  meliorus  sentential)  consultationi  vestrce 
duximus  respondendum,  quod  si  res  ita  se  habet  sicut  in  cox- 
sultatione  vestrd  nobis  exposuistis,  videtur  nobis  quod  in  causa 
istd  bene  potestis  procedere,  non  obstante  regid  prohibitione •}  If 
no  such  writ  of  consultation  was  sent,  the  prohibition  re- 
mained in  force. 

It  was  not  uncommon  for  the  ecclesiastical  judge  to 
baffle  a  writ  of  prohibition  by  hurrying  on  the  process 
against  the  party  bringing  the  writ,  and  entangling  him 
in  a  sentence  of  excommunication.  When  a  person  had 
stood  excommunicated  for  forty  days,  the  bishop  used  to 
send  a  writ  to  the  king  intimating  this,  and  praying  the 
assistance  of  the  secular  arm  ;  invocantcs,  qubd  minus  valet 
ecclesia  in  hdc  parte,  dignetur  regia  supplere  majestas  ;  the  de- 
sign of  which  was,  that  the  party  should  be  apprehended. 
But,  upon  suggestion  of  the  fraud,  the  party  might  ob- 
tain another  writ  directed  to  the  sheriff  de  non  capiendo, 
which  likewise  commanded  the  sheriff  to  attach  the  cleri- 
cal judge,  that  he  might  answer  to  the  fraud.  Any  mali- 
cious application  of  the  process  of  excommunication  might 
be  combated  in  the  following  manner.  If  a  person  was 
rightly  excommunicated,  and,  having  continued  so  for 
forty  days,  was  imprisoned,  and  tendered  surety  for  being 
forthcoming  and  answering  to  the  suit,  it  ought,  says  Brac- 
ton,  to  be  accepted ;  and  according!}7  a  writ  might  be  ob- 
tained, commanding  the  sheriff"  that  if  the  ordinary  mali- 
ciously refused  a  sufficient  surety,  the  sheriff  himself  should 
take  it,  and  order  the  prisoner  to  be  set  at  large.2 

If,  instead  of  the  above  device,  the  judge  and  the  party 
Attachment SUr  refused  obedience  to  the  writ,  they  might  both 

prohibition.  be  attached  to  appear  either  coram  rege,  or  his 
justices  de  banco,  or  the  justices  itinerant,  to  answer  for 
their  contempt.  This  writ  of  attachment  differed  some- 
what from  that  used  on  the  same  occasion  in  Glanville's 
time:3  instead  of  repeating  the  prohibition,  as  it  did  then, 

1  Bract.,  405  b,  406.  2  Ibid.,  408,  409.  3  Vide  vol.  i.,  389,  340. 
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it  now  began  like  other  writs  of  attachment:  Si  A.fecerit 
te  securum  de  clamore  suo  prosequendo,  tunc  pone  per  vadium 
et  salvos  plegios  B.  talem  ordinarium,  quod  sit  coram  nobis,  as 
the  case  might  be,  ostensurus  quare  tenuerit placitum  in  curia 
christianitatis  de  laico  foedo  ipsius  A.  in  tali  villa  contra  prohi- 
bitionem  nostram.  Pone  ctiam  per  vadium  et  salvos  plegios  E. 
quod  tunc  sit  ibi  ostensurus  quare  secutus  est  idem  placitum  in 
eddem  curia  christianitatis  contra  prohibitionem  nostram ;  et  ha- 
beas ibi  nomina  plegiorum  et  hoc  breve,  etc.  If  the  judge  and 
the  party  lived  in  different  counties,  then  there  were  sepa- 
rate writs  for  each.  The  process  was  the  same  as  in  other 
personal  attachments,1  of  which  we  shall  speak  more  par- 
ticularly hereafter. 

When  the  parties  on  both  sides  appeared  in  court,  the 
plaintiff  stated  his  count  or  declaration,  or,  as  Bracton 
calls  it,  intentio,  in  this  way:  Ego  A.  conqueror  de  B.  quod  me 
injuste  vexavit,  ex  gravavit  trahendo  me  in  placitum  in  curid 
christianitatis  de  laico  foedo  meo,  scilicet,  etc.,  unde  damnum  ad 
valentiam,  etc. ;  and  to  confirm  and  support  his  declaration 
he  should  add,  that  he  showed  the  writ  of  prohibition  in 
full  court,  and  that,  notwithstanding  this,  they  proceeded 
to  .examine  witnesses,  or  to  excommunication ;  and  then 
he  should  conclude  by  producing  a  secta,  consisting  of  two 
at  least,  and  as  man}7  more  as  he  could  procure.  If  the 
secta  disagreed  in  their  testimony,  it  was  the  same  as  if 
none  had  been  produced ;  but  as  this  was  only  a  failure 
of  proof,  and  not  of  right,  the  defendant  used,  neverthe- 
less, to  be  enjoined  not  to  proceed  in  the  ecclesiastical 
court.  If  the  secta  agreed,  then  the  defendants  were  to 
answer,  and  this  might  be  done  several  ways.  They  might 
plead  that  it  was  a  case  of  spiritual  cognizance  where  no 
prohibition  lay  ;  or  they  might  confess  it  to  be  temporal, 
but  might,  for  plea  to  the  plaintiff  and  his  secta,  say,  that 
they  did  not  proceed  after  the  prohibition;  or  that  no 
prohibition  was  tendered  to  them  ;  and  then  each  defend- 
ant might  wage  his  law  duodecimd  manu.  When  law  was 
waged,  and  pledges  given  de  lege  faciendd,  a  day  was  given 
to  the  parties  for  making  their  law ;  at  which  day  they 
might  cast  an  essoin,  and  have  another  day  by  their  es- 
soiners ;  at  which  day,  if  they  did  not  come  nor  cast  an 
essoin,  judgment  was  passed  against  them,  and  they  were 
obliged  to  pay  damages  to  the  plaintiff. 

1  Bract.,  409. 
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If  they  appeared,  they  were  to  produce  their  compur- 
gators, who,  like  the  secta,  might  consist  of  their  friends 
and  acquaintance.  The  compurgatores  not  being  required, 
any  more  than  the  sectatores,  to  be  equally  impartial  with 
recognitors,  it  was  sufficient  if  they  were  of  good  report, 
and  in  general  deserving  of  credit,  and  they  needed  not 
to  be  of  the  same  rank  or  condition  with  the  person  pro- 
ducing them.  The  words  in  which  the  law  was  to  be  made 
were  to  pursue  the  form  of  the  record ;  if  they  varied  there- 
in, the  defendant  stood  convict,  and,  if  a  layman  was  com- 
mitted to  jail  as  guilty  of  a  misdemeanor  against  the  royal 
dignity  in  the  same  manner,  says  Bracton,  as  if  he  had 
committed  a  crime  of  Icesa  majestas;  if  a  clerk,  then,  in 
consideration  of  his  orders,  he  was,  according  to  the  same 
authority,  treated  more  mildly  ;  though  he  does  not  men- 
tion the  sort  of  penalty :  the  damages  used  to  be  taxed  in 
both  cases  by  the  justices  according  to  the  nature  of  the 
case. 

This  is  the  account  given  by  Bracton  of  the  manner  of 
proceeding  on  a  writ  of  prohibition ;  and  it  may  be  pre- 
sumed that  the  proceeding  in  other  personal  writs  was 
exactly  similar.  When  Bracton  comes  to  the  subject  of 
personal  actions,  he  breaks  off  abruptly  without  carrying 
the  reader  through  the  whole  proceeding,  as  he  has  here 
through  the  proceeding  on  a  prohibition.  This  defect 
must  be  supplied,  if  possible,  by  what  is  to  be  picked  up 
in  other  parts  of  his  work,  and  particularly  from  the  pro- 
ceeding in  prohibition  which  has  just  been  related. 

Thus  far  of  questions  relating  to  the  jurisdiction  of  spir- 

of  jurisdic-  itual  and  temporal  causes.  Many  other  excep- 
tion-  tions  might  be  made  to  the  jurisdiction  of  the 
judge.  First,  it  was  to  be  seen  whether  he  had  a  proper 
authority:  and  in  order  to  ascertain  this,  it  is  directed  by 
Bracton  that  the  writ  by  which  the  justice  was  appointed, 
after  reading  the  original  writ,  should  be  read,  unless  the 
original  writ  made  mention  of  his  judicial  authority.  If 
the  judge  delegated  his  authority  to  another,  the  proceed- 
ing before  such  delegated  person  would  be  coram  non 
judice.  Certain  persons  had  peculiar  privileges  in  judi- 
cial matters.  Thus,  the  Hospitallers,  Templars,  and  many 
others  had  the  privilege  to  be  sued  nowhere  but  coram 
ipso  regc,  vel  capitali  justitiario.  .  The  citizens  of  London 
were  not  to  answer  to  any  plea  out  of  the  city,  except  de 
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tenuris  et  contractibus  forinsccis.  The  barons  of  the  cinque 
ports  were  to  answer  nowhere  but  apud  Shypwey}  It  is 
said  by  Bracton,2  that  if  a  judge  was  suspected  of  any 
partiality,  favor,  or  malice,  it  ought  to  be  a  ground  of 
exception ;  but  this  he  seems  to  give  as  an  opinion  of  his 
own;  yet  he  lays  it  down  as  settled  law,  that  the  jurisdic- 
tion of  a  judge  might  be  declined,  upon  a  real  cause  stated ; 
as  for  consanguinity  to  the  plaintiff,  or  being  his  friend, 
or  companion,  or  counsel,  or  pleader  to  the  plaintiff  in 
the  present  or  any  other  cause,  or  if  he  was  an  enemy  to 
the  defendant.  All  these  are  stated  by  Bracton  as  causes 
of  exception  to  the  judge  exercising  his  jurisdiction  to 
decide  between  the  parties.3 

When  the  jurisdiction  of  the  court  had  been  contro- 
verted and  established,  then  was  the  original  writ  to  be 
read  again,  and  the  tenant  was  to  make  such  exceptions 
as  the  law  allowed  against  the  form  of  the  writ.  The 
requisites  to  constitute  a  legal  and  regular  writ  were 
many.  It  must  be  adapted  to  the  cause  of  action.  Thus, 
says  Bracton,  if  a  magnum  breve  de  recto  patens  Abatement  of 
was  brought,  when  it  should  be  aparvum  breve  thewrit- 
clausam,  the  writ  would  abate  though  the  action  remained. 
Writs  should  be  brought  in  their  proper  order.  Thus, 
where  a  person  had  a  cause  of  action  that  would  entitle  him 
to  more  writs  than  one,  and  he  brought  a  writ  of  right, 
he  could  not,  generally  speaking,  afterwards  bring  an  in- 
ferior writ  to  recover  the  possession ;  though  there  were 
instances  where  a  demandant  had  gone  so  far  as  to  pray 
a  view  in  a  writ  of  right,  and  afterwards  was  permitted 
to  sustain  an  assize  of  novel  disseisin.  A  writ  failed  if  it 
was  grounded  on  the  mode  and  quality  of  a  fact,  when  it 
ought  to  be  grounded  on  the  fact  itself;  as  the  principal, 
says  Bracton,  should  always  be  determined  before  the  ac- 
cessary. Thus,  as  has  been  observed  in  another  place,4  a 
man  disseized  with  violence  should  not  bring  a  writ  quare 
vi  et  armis,  because  it  only  went  to  the  quality  of  the  dis- 
seisin, and  not  to  the  recovery  of  the  tenement  disseized.5 

It  was  required  that  a  writ  should  contain  in  it  neither 
falsity  nor  error.     It  should,  upon  the  face  of  it,  appear 

1  Bract.,  411. 

2  This  was  a  good  exception  in  the  canon  law,  under  the  name  of  Refulatio. 
Corv.  Jus.  Canon,  279. 

3  Bract.,  411  b,  412.  *  Vide  ante,  117,  133.  5  Bract.,  413. 
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free  from  all  blemish.  This  seems  to  be  required  by 
Bracton  more  particularly  in  a  writ  patent ;  and  whether 
it  was  patent  or  close,  it  should  have  no  rasure  ;  yet  a  dif- 
ference was  made  between  rasures.  Thus,  if  it  was  in 
stating  a  fact  the  writ  failed,  for  names  and  facts  should 
be  stated  with  fidelity,  and  if  such  an  error  was  made 
either  by  the  chancellor,  or  by  some  clerk,  or  the  sheriff 
or  the  attorney,  the  person  guilty  would,  according  to 
Bracton,  be  in  misericordia  to  the  king  for  all  his  goods, 
and  be  liable  to  be  punished  as  for  forgery.  If  a  false  seal1 
was  affixed,  or  even  the  true  seal  falsely  applied,  that  is, 
to  a  false  writ,  this  was  considered  as  an  offence  of  maj- 
esty ;  and  the  offender,  if  a  layman,  was  punished  capi- 
tally ;  if  a  clerk,  he  was  degraded  and  rendered  infamous.2 
A  writ  abated,  if  obtained  upon  suggestion  or  falsehood, 
or  the  suppression  of  truth. 

If  the  demandant  or  tenant  died,  the  writ  abated,  and 
the  action  too ;  but  if  they  were  more  than  one,  as  par- 
ceners having  one  right,  then,  though  the  writ  abated, 
yet  the  action  survived.3     If  there  was  any  error  in  the 
names  of  persons  in  the  county  or  vill,  the  writ  abated. 
If  the  tenant  held  less  than  the  demandant  claimed,  the 
writ  failed  ;  not  so  if  he  held  more.     If,  pending  one  ac- 
tion, the  demandant  brought  another  writ  for  the  same 
cause  of  action,  the  second  writ  abated.     We  have  before 
said,  that  the  writ  abated  if  the  demandant  died :  \t  was 
the  same  if,  being  a  bishop,  or  an  abbot,  or  the  like,  he 
was  deposed;  but  not  if  such  bishop,  abbot,  or  the  like, 
were  tenant  in  the  action,  for  then  the  action  would  only 
be  suspended  till  a  successor  was  appointed,  especially  if 
the  action  was  civil  and  not  penal : 4  if  it  was  both  civil 
and  penal,  the  action  would  hold  both  ad  poenain  and  ad 
restitutionem,  as  long  as  he  lived ;  but  if  he  died,  whether 
before  or  after  deposition,  the  penalty  was  extinguished 
with  the  person,  yet  an  action  would  lie  against  the  suc- 
cessor for  restitution  by  another  writ.     A  personal  writ 
abated  by  the  death  of  the  tenant,  whether  such  death  was 
civil  or  natural,  but  the  action  survived.     A  civil  death 
followed  upon  an  entry  into  religion,  and  if  this  was  pro. 
cured  fraudulently  after  the  purchase  of  the  writ,  it  seems 
it  would  not  abate  the  writ.     If  the  demandant  in  his 


1  Tanquamfalswiw.        2  Bract.,  413  b.        3  Ibid.,  414.      *  Ibid.,  414  b. 
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declaration  exceeded  the  limit  of  the  writ,  as  on  a  writ 
of  possession  to  count  for  the  right,  the  writ  abated. 

In  short,  almost  all  exceptions,  says  Braeton,  which 
could  be  alleged  might  be  properly  ranked  among  pleas 
to  the  writ ;  because,  if  they  went  to  the  action,  when 
the  action  was  determined,  the  writ  was,  of  course,  at  an 
end:  whether  the  action  was  abated,  postponed,  or  sus- 
pended, so  was  the  writ.  It  was  the  opinion  of  some,  that 
all  pleas  to  the  writ  must  be  propounded,  simul  et  semel,  in 
one  day.1  When  the  writ  was  abated  by  reason  of  any 
defect  or  error,  and  such  defect  or  error  was  corrected,  it 
was  considered  as  the  same  writ  and  the  same  action, 
though  it  was  actually  another  piece  of  parchment  and 
another  seal,  and  therefore  neither  the  declaration  nor 
count,  nor  the  attorney,  needed  be  changed.2 

If  the  writ  was  open  to  no  exception,  then  the  defend- 
ant was  to  see  if  there  was  any  against  the  piea3tothe 
person  of  the  plaintiff,  so  as  that  he  could  not  p«son- 
at  all,  or  at  least  not  at  that  time,  make  his  demand. 
Thus,  it  might  be  urged,  that  the  demandant  was  a  servus, 
or  a  Dastard,  or  sceculo  mortuus  ;  that  he  was  mad,  and  non 
sance  mentis;  or  born  deaf  and  dumb ;  or  a  leper ;  that  he 
or  some  ancestor  had  been  attainted  of  felony;  that  he 
was  a  minor.  If  a  person  was  appealed  of  felony,  he 
could  not  bring  a  civil  suit  till  he  had  defended  himself; 
nor  could  a  defendant,  under  such  circumstances,  be  bound 
to  answer.  It  was  a  good  plea  to  say,  that  the  plaintiff 
was  in  confederacy  with  the  king's  enemies,  or  was  in  al- 
legiance to  the  king  of  France,  or  to  say  that  he  was  ex- 
communicated.3 It  might  be  said,  that  the  demandant 
had  no  right,  but  as  parcener  with  another ;  or  in  right 
of  his  wife,  so  as  he  could  no  more  sue  without  her  than 
she  without  him.4  Of  some  of  these  pleas  we  shall  now 
speak  more  particularly. 

The  plea  of  bastardy  was  peremptory,  for,  if  proved,  it 
excluded  the  demandant  forever  from  making  any  claim. 
It  was  always  required  that  the  special  matters  should  be 
stated  in  the  plea,  otherwise  there  would  be  an  obscurity 

1  Bract.,  415.  2  Ibid.,  415  b. 

3  The  leprosy  of  the  mind,  as  Braeton  calls  it,  like  that  of  the  body,  as  it 
excluded  the  unhappy  object  from  the  communion  of  men,  so  it  precluded 
him  from  doing  any  lawful  act. 

4  Bract.,  415~b,  416. 
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and  doubt  whether  the  bastardy  should  be  tried  by  the 
ecclesiastical  court  or  not.  Thus,  having  said  nihil  juris 
habes  in  terra  petitd  quia  bastardus  es,  it  should  go  on,  quia 
pater  tuus  nunquam  desponsavit  matrem  tuam  ;  or  thus,  quia 
inter  patrem  tuam  et  matrem  tuam  contractum  fuit  matrimonium 
illegitimum  ex  quo  prius  eontraxit  cum  quddam  quai  vixit  tem- 
pore, quando  eontraxit  cum  matre  tud;  in  both  which  it 
appears,  that  inasmuch  as  the  question  arose  upon  the 
marriage,  it  must  be  tried  by  the  ecclesiastical  court.  But 
if  it  was  thus,  quia  natusfuisti  per  tantum  tempus  ante  spon- 
salia  vel  matrimonium  contractum  inter  patrem  tuum  et  matrem 
tuam  ;  then,  in  such  case,  as  the  marriage  was  admitted 
on  both  sides,  it  is  the  opinion  of  Bracton,  that  the  ques- 
tion, whether  born  before  marriage  or  after,1  might  very 
well  be  inquired  in  the  king's  court. 

We  have  before  seen  what  scruples  had  been  raised 
by  the  ecclesiastics  upon  this  question  of  natus  ante  matri- 
monium, and  what  a  positive  declaration  was  made  by  the 
king  and  barons  in  the  statute  of  Merton,  passed  in  the 
twentieth  year  of  this  reign.2  The  matter  was  not  suf- 
fered to  rest  there.  We  are  told,  that  in  the  same  year 
the  king  held  a  council,  consisting  of  several  bishops  and 
lords,  and  that  it  was  agreed  by  them  all,  that  whenever 
the  issue  of  natus  ante  matrimonium  arose  in  the  king's 
courts,  the  plea  should  be  transmitted  to  the  ordinary; 
and  that  an  inquisition  being  made  by  him  in  precise 
words,  utrum  talis  natus  sit  ante  matrimonium  vel  post,  he 
should  send  his  answer  to. the  king's  court  in  the  same 
words  precisely,  without  any  cavil  :3  that  in  taking  such 
inquisition,  all  appeal  should  cease,  as  in  other  inquisi- 
tions of  bastardy  transmitted  to  the  ordinary,  and  par- 
ticularly if  there  should  be  need  of  an  appeal  that  it 
should  not  be  made  out  of  the  kingdom.  It  was  com- 
manded that  this  should  be  the  practice  in  future.  This 
regulation  entirely  precluded  the  ordinary  from  giving 
any  judgment  on  the  legitimacy,  and  confined  him  to  the 
single  inquiry  of  the  fact,  which  he  was  required  to  cer- 
tify in  the  very  terms  of  the  issue,  leaving  the  king's 
judges  to  make  their  own  conclusion  upon  it,  which  is 
precisely  what  Glanville  lays  down  as  the  law  upon  this 
subject.4     But,  before   this   provision   of   the   council,  a 

1  Bract.,  416.  2  Vide  ante,  60,  61.  3  Sine  uliqud  cavillatione. 

*  Vide  vol.  i.,  372. 
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practice  had  obtained,  as  we  have  just  said,  of  trying  this 
special  question  of  bastardy  in  the  king's  court.  Thus, 
in  the  eleventh  year  of  this  king,  in  a  writ  of  mortaun- 
cestor,  the  jurors  found  that  the  demandant  was  not  the 
next  heir,  being  born  in  adultery  before  marriage.  It 
seems  to  have  been  considered  as  in  the  election  of  the 
king's  judges,  whether  they  would  send  such  an  inquisi- 
tion to  be  made  in  the  ecclesiastical  court,  or  would  try 
the  question  in  their  own.1 

It  is  not,  however,  improbable,  that  it  depended  upon 
the  form  of  the  issue  which  court  should  be  resorted  to, 
or  finally  relied  on,  for  the  trial  of  this  question ;  for  if 
the  demandant  replied  generally  quod  legitimus,  without 
answering  to  the  special  matter,  and  this  obscure  issue 
was  sent  to  the  ecclesiastical  court,  that  court  would  prob- 
ably certify  generally  quod  legitimus ;  but  this  would  be 
such  a  failure  in  the  ecclesiastical  court  as  to  induce  the 
judges  to  cause  an  inquisition  to  be  made  in  the  king's 
court  on  the  special  matter:  the  same,  if  the  reply  had 
met  the  special  matter,  and  the  ecclesiastical  court  had 
certified  generally  quod  legitimus;  though  Bracton  seems 
to  think  that  such  a  general  and  obscure  reply  to  the  spe- 
cial cause  of  bastardy  would  pass  for  no  reply  at  all,  and 
that  the  demandant  would  be  barred  for  want  of  a  repli- 
cation ;  and  that,  if  he  was  a  defendant,  there  would,  in 
like  manner,  be  judgment  against  him  for  want  of  a 
defence. 

There  were  some  questions  of  bastardy  that  would  not, 
under  any  pretence,  be  transmitted  to  the  ecclesiastical 
judge;  as  in  case  of  a  posthumous2  or  a  supposititious 
child;  or  where  the  father  had  been  absent  from  the 
mother  abroad,  so  as  to  leave  no  presumption  of  legiti- 
macy, which,  however,  depended  upon  the  distance  and 
the  probability  of  access.3  The  plea  of  bastardy  would 
not  lie  between  persons  of  the  same  blood,  in  a  possessory 
action  (though  it  might  between  strangers),  nor  in  a  plea 
de  consanguinitate,  any  more  than  in  an  assisa  mortis  anteces- 
soris,  because  a  question  of  bastardy  between  such  parties 
was  alwaj-s  upon  the  mere  right,  if  the  inheritance 
descended  from  a  common  ancestor ;  and  so  a  question  of 
right  would  be  agitated  in  an  action  grounded  only  upon 

1  Bract.,  417.  2  Ibid.  3  Ibid.,  418. 
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the  possession.  It  might  be  urged  that  such  a  plea  was 
good,  by  the  above  rule,  because  a  bastard  was  in  truth  a 
mere  stranger  as  to  the  true  heir;  yet  Bracton  thought 
not,  for  it  was  at  least  doubtful  whether  he  was  not  legiti- 
mate. 

When  bastardy  was  pleaded,  and  the  other  party  main- 
tained his  legitimacy,  it  seems  there  was  no  rule,  whether 
the  bastardy  or  the  legitimacy  should  be  proved,  except 
this,  that  the  party  who  was  extra  seisinam  should  prove 
his  plea,  the  person  who  was  in  seisin  having  no  need,  as 
Bracton  says,  to  make  out  either  one  or  the  other ;  and 
this  was  the  governing  rule,  whether  the  plea  came  from 
the  tenant  or  demandant  :l  so  that  in  this  issue  the  point 
to  be  proved  was,  sometimes  the  legitimacy,  and  some- 
times the  bastardy,  according  as  the  onus  probandi  was  im- 
posed by  the  above  rule. 

The  writ  to  the  ordinary  in  cases  of  bastardy  differed 

writ  to  the  very  little  from  that  used  in  the  time  of  Glan- 
ordinary.  v\\\e.  It  recited  that  a  suit  was  commenced, 
and  that  bastardy  was  objected  to  one  of  the  parties :  Et 
ideo  vobis  mandamus,  quod,  convocatis  coram  vobis  convocandis, 
rei  veritatem  hide  diligenter  inquiratis,  videlicet,  atrum  A.  etc. 
Et  inqaisitionem,  quam  inde  jeceritis,  scire  faciatis  nobis,  vel 
justitiariis  nostris  talibus  per  literas  vestras  patentes.  Teste,  etc., 
and  so,  mutatis  mutandis,  according  to  the  special  cause  of 
bastardy.  There  was  this  difference  between  the  writ  of 
natus  ante  matrimonium  in  the  time  of  Glanville,  and  that 
now  in  use,  that  they  no  longer  inserted  these  words,  et 
quoniam  hujusmod.i  ivquisitio  pertinet  ad  forum  ecdesiasticum : 
an  alteration  which  probably  had  taken  place  since  the 
statute  of  Merton,  and  the  above-mentioned  provision  of 
the  council  on  that  subject.  The  same  was  observed  if  the 
ordinary  was  directed,  as  he  sometimes  was,  to  inquire 
concerning  the  legitimacy  of  a  posthumous  child;  both 
these  questions  being  triable  as  well  at  common  law  as  in 
the  spiritual  court.  But  the  above  form  of  words  was  re- 
tained in  all  cases  that  were  purely  of  ecclesiastical  cogni- 
zance. 

"When  the  writ  was  sent  to  the  ordinary,  the  plea  re- 
mained sine  die  in  the  king's  court  till  the  inquisition  was 
returned.     The  ordinary  was  to  proceed  to  make  inquisi- 

1  Bract.,  418  b. 
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tion  in  the  presence  of  the  parties,  if  they  chose  it,1  and 
when  made,  there  lay  no  appeal.  When  the  inquisition 
Mas  returned,  the  plea  and  the  other  party  were  sum- 
moned. The  effect  of  a* legitimacy  proved  in  this  way,  if 
confirmed  by  judgment  in  the  king's  court,  was,  that  the 
party  became  legitimate  against  all  the  world,  unless  any 
fraud  could  be  proved  in  the  method  of  proving  it,  and  in 
the  inquisition.  A  fraudulent  inquisition  might  be  ob- 
tained in  this  way.  A  demandant  might  bring  several 
writs  for  recovery  of  land,  and  procure  one  of  the  tenants 
to  object  bastardy,  and  to  suffer  an  inquisition  to  pass  in 
his  favor,  for  want  of  contesting  the  proofs  of  legitimacy. 
Legitimacy,  when  regularly  proved,  was  good  against  all 
the  world,  and  the  heir  of  such  person  was  likewise  en- 
titled to  the  benefit  of  it.  It  was  a  rule  that  no  person's 
legitimacy  could  be  questioned  after  his  death  by  plea 
pleaded,  as  he  could  not,  says  Bracton,make  an  answer  to 
it ;  but,  notwithstanding,  it  might  be  inquired  per  patriam 
whether  such  person  was  a  bastard  or  not,  in  the  same 
manner  as  the  question  whether  a  person  held  in  free  ten- 
ure or  in  villenage ;  although  it  could  not  be  inquired, 
after  his  death,  concerning  the  personal  condition  of  such 
person.2  When  profession,  or  entering  into  a  religious 
life,  was  objected,  this  issue  was  always  transmitted  to  the 
inquiry  of  the  spiritual  court.3 

The  plea  of  minority  of  the  demandant  was  only  a  dila- 
tory exception  that  did  not  abate  the  writ,  but 

-■       i        !  .  •ill  o  Of  minority. 

suspended  the  action  till  he  came  01  age,  at 
which  time  the  plea  would  be  resummoned.  There  were 
some  actions  winch  a  minor  might  bring,  and  some  which 
he  might  not.  A  minor  might  demand  his  own  seisin  by 
assize  of  novel  disseisin,  and  the  seisin  of  his  ancestor  by 
assisa  mortis  antecessoris ;  but  when  he  had  so  recovered, 
he  was  not  obliged  to  answer  either  for  the  possession  or 
right,  till  he  was  of  age :  yet  he  could  not  demand  land 
in  free  socage  of  his  ancestor's  seisin,  in  a  writ  of  right, 
before  he  was  fourteen  years  old,  nor  feudum  militare  till 
he  was  completely  twenty-one  years  old.  On  the  other 
hand,  a  minor  was  bound  to  answer  as  well  upon  the  right 
as  upon  the  possession,  if  he  had  been  enfeoffed  of  the  land 
in  question  during  his  minority;  and  would  have  all  the 

1  Bract.,  419.  2  Ibid.,  420.  s  Ibid.,  422  b. 
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privileges  of  essoins,  vouching,  and  the  like,  except  that 
he  could  not  appoint  an  attorney,  and  consequently  he 
could  not  have  the  essoin  de  malo  lecti.  A  minor  was 
obliged  to  answer  for  a  fact  and  injury  of  his  own  in  a  civil 
or  criminal  suit.  Thus,  he  was  liable  to  an  assize  of  novel 
disseisin,  and  to  a  suit  for  dower.  But  where  a  grand- 
mother had  neglected  for  ten,  twenty,  or  thirty  years, 
during  the  life  of  her  son,  to  demand  dower,  and  brought 
a.writ  against  the  grandson,  she  was  obliged  to  wait  till 
he  was  of  age,  on  account  of  the  probability  that  she  had 
agreed  with  her  son  and  released  the  claim.1 

A  minor  was  obliged  to  answer  in  a  matter  that  con- 
cerned the  king.  For  such  purpose  an  inquisition  might 
be  made,  whether  his  ancestor  died  seized  ut  defcedo,  with- 
out prejudicing  the  heir.  A  minor  must  answer  to  a  fine, 
if  pleaded  ;  but  if  he  was  vouched  by  virtue  of  a  fine,  he 
need  not  answer;  though  he  would  be  obliged  to  answer 
in  warrantia  cartce.  A  minor  must  answer  in  assisa  mortis 
antecessoris,  and  in  every  other  plea  concerning  anything 
of  which  his  ancestor  did  not  die  seized  in  dominico  ut  de 
fosdo,  but  concerning  nothing  of  which  he  died  seized  in 
dominico  ut  defoedo.  If  a  minor  lost  by  assize  in  a  writ  of 
possession,  he  might,  when  of  age,  recover  in  a  writ  of 
right.  A  minor  must  answer  as  well  on  the  fact  of  another 
as  on  his  own,  so  as  to  make  restitution,  though  not  quoad 
pcenam;  as  when  a  writ  of  entry  was  brought  immediately 
after  the  death  of  the  ancestor  who  had  committed  dis- 
seisin. A  singular  instance,  where  the  privilege  of  in- 
fancy was  dispensed  with,  is  mentioned  by  Bracton.  A 
man  bound  himself  and  his  heirs  to  answer  whether  they 
were  of  age  or  not.  This  obligation  was  made  in  and  by 
the  advice  of  the  court,  and  the  heir  was  adjudged  to  an- 
swer, though  a  minor. 

In  the  case  of  inquisitions  taken  for  the  king,  a  minor 
might  have  a  writ  to  the  following  effect,  to  save  himself 
from  being  affected  thereby :  Rex  vie.  salutem.  Prcecipimus 
tibi,  quod  non  implacites  vel  implaeitari permittas  A.  qui  est  infra 
cetatem,  ut  dicitur,  de  libero  tenemento  suo  in  villa,  etc.,  donee  idem 
A.  sit  cetatis  quod  possit  et  debeat  secundum  legem  et  consuetudi- 
nem  Anglian  de  tenemento  respondere.2  If  a  minor  was  vouched 
to  warranty  in  the  county,  he  might  have  the  following 

1  Bract.,  421  b,  422.  2  Ibid.,  422. 
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writ  to  the  sheriff:  Prcecrpimus  tibi,  quod  non  permittas  quod 
A.  implacitet  B.  de  tantce  terrce  cum  pertinentiis  in  tali  villa,  wide 
idem  A.  trahit  ad  warrantum  C.  qui  est  infra  cetatem,  et  war- 
ran  tus  ejus  esse  debet,  ut  dicit,  donee  idem  C.  sit  talis  plence.  cetatis 
quod  possit  et  debeat  secundum  legem  et  consuetudinem  Anglice 
terrain  warrantizare. 

If  there  were  more  demandants  than  one,  as  parceners, 
and  one  was  a  minor,  it  would  be  a  good  plea  against  all : 
the  same  if  parceners  were  tenants.  So  if  a  man  seized  in 
right  of  his  wife  was  tenant  to  a  writ,  together  with  her, 
and  she  was  within  age,  the  plea  against  both  would  re- 
main sine  die  till  she  was  of  age ;  not  so  if  the  husband 
was  a  minor,  because,  says  Bracton,  a  woman  might,  by 
contriving  such  a  marriage,  defeat  suits  against  her  re- 
specting her  own  lands.  If  the  husband  and  wife  were 
demandants,  and  she  was  a  minor,  and  married  before  the 
writ  purchased,  the  plea  would  remain  quousque :  if  she 
married  after,  the  writ  abated,  should  the  tenant  so  please, 
or  the  action  was  suspended  till  she  was  of  age.1 

Such  consideration  was  shown  to  the  feeble  condition 
of  a  minor,  that  his  estate,  whether  in  services  or  tene- 
ments, descended  to  him  from  his  ancestor,  who  v; us  peace- 
ably seized  thereof  anno  et  die  quo  vivus,  et  mortuus  fuit,  was 
not  to  be  called  in  question  till  he  was  of  full  age.  So, 
on  the  other  hand,  if  a  minor  demanded  services  that  were 
not  due  to  him,  and  the  tenants  alleged,2  quietunciam  quo 
die  et  anno  antecessor  vivas  et  mortuus,  they  need  not  answer 
till  he  was  of  age.  A  minor  was  not  obliged  to  answer 
to  any  charta  till  he  was  of  age.3  This  held  not  only  in 
services  or  tenements,  but  in  rights  and  liberties,  by  which 
the  tenements  of  others  were  affected;  as  a  liberty  to  make 
a  road,  build  a  mill,  and  the  like.  Although  he  did  not 
actually  use  these  easements,  yet  he  was  considered  in 
possession  thereof  till  ejected  or  disseized ;  and  such  a 
seisin  would  descend  upon  the  heir,  whose  estate  therein 
was  not  to  be  changed  during  his  minority.4 

To  a  plea  of  minority  in  a  writ  of  right  or  assisa  mortis 
antecessors  against  a  guardian,  the  demandant  might  reply 
that  he  was  of  full  age,  as  appeared  by  all  his  lords  hav- 
ing restored  his  inheritances  to  him  ;  or  lie  might  say,  he 
had  proved  himself  of  age,  either  by  inquisition  per  pa- 

1  Bract.,  423.  2  Quietanciam,  peaceable  seisin.  3  Bract.,  423. 
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triam,  or  before  certain  justices.  To  this  it  might  be  re- 
joined, that  his  inheritances  were  restored  to  him  per' 
fraudem;  or  that  the  jurors  had  sworn  falsely,  or  that  the 
justices  had  been  deceived.  The  only  sufficient  and  com- 
plete proof  of  full  age  was  that  by  the  parents,  and  the 
examination  of  witnesses ;  all  others,  as  inspection  and 
the  like,  were  held  only  to  induce  a  presumption :  yet, 
says  Bracton,  if  the  justices,  upon  sight  of  the  person, 
judging  from  his  stature  and  other  circumstances,  pro- 
nounced him  to  be  of  age,  his  age  was  confirmed  by  judg- 
ment, and  could  not  be  again  disputed.  Should  the  jus- 
tices hesitate  to  pronounce  an  opinion,  then  recourse  was 
of  necessity  had  ad  probationem  patriae  et  parmtum.  This, 
says  Bracton,  was  to  be  done  by  twelve  lawful  men,  or 
more  if  necessary,  some  of  whom  were  to  be  ex  parenteld 
of  the  person  who  said  he  was  of  age,  the  rest  were  to  be 
strangers :  all  these  were  to  be  unsuspected,  and  were  to 
declare  the  truth  upon  their  oaths.1  Another  presump- 
tion of  full  age  was  a  conclusion  arising  from  the  party 
having  brought  actions  as  a  person  of  full  age,  which  was 
an  admission  that  would  preclude  him  from  pleading  his 
infancy  to  any  action  brought  against  himself;  whereas 
a  proof  of  full  age  by  jurors,  according  to  some  opinions, 
was  not  held  conclusive  against  other  persons,  because 
the  jurors  might  perhaps  swear  falsely. 

If  the  minor  was  demandant,  the  proof  was  made  with- 
out any  resummons ;  but  if  he  was  tenant,  and  pleaded 
his  minority,  then  the  proof  was  not  made  till  after  a 
resummons.  This  was  sued  out  by  the  demandant ;  and 
on  the  return,  if  there  was  any  doubt,  then  they  entered 
upon  the  proof  in  the  way  before  mentioned.2 

The  excommunication  of  the  demandant  was  only  a 
Excommunica-  dilatory  plea.  This  was  to  be  proved  by  the 
tion-  letter  of  the  ordinary,  or  some  judge  delegated 
by  him  with  proper  authority.  To  this  exception  it 
might  be  replied  that  he  was  absolved  upon  an  appeal,  or 
that  the  cause  of  his  excommunication  was,  his  not  obey- 
ing the  ecclesiastical  judge  in  a  question  of  lay  fee,  and 
the  like.3  We  have  seen  before,  that  when  a  person  had 
been  excommunicated  for  forty  days,  the  ordinary  used 
to  certify  this  contempt,  and,  upon  receipt  of  the  bishop's 

1  Bract.,  424  b.  i  Ibid.,  426.  3  Ibid.,  426  b. 
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letter,  the  chancellor  would  issue  a  writ  to  the  following 
effect,  directed  to  the  sheriff":  Significant  nobis  venerabilis 
pater  N.  per  litems  su  as  patentes,  quod  A.  ob  manifestam  con- 
tumaciam suam  excommunicato  est,  nee  se  vult  per  censuram 
ecclesiasticam  justiciari.  Quia  verb  potestas  regia  sacro  canctai 
ecclesice  in  querelis  suis  deesse  non  debet,  tibi  prmcipimus,  quod 
prcedictum  A.  per  corpus  suum  {secundum  consuetudinem  An- 
glian) justicies,  donee  sacrosanctd  ecclesia  tarn  de  contemptu  quam 
de  injuria  ei  Ulatdfuerit  satisfaction.  Teste,  etc.  When  the 
person  was  taken,  and  had  satisfied  the  ecclesiastical 
judge,  he  might  be  discharged,  at  the  command  of  the 
bishop,  by  the  following  writ  to  the  sheriff":  Quia  venera- 
bilis pater  N.  episcopus  significavit  nobis,  quod  A.  quantum  ad 
mandatum  suum  a  te  capi,  et  per  corpus  suum  tanquam  contem- 
nentem  claves  ecclesia  justiciari  prceceperimus,  benejicium  abso- 
lution's impendit,  tibi  prcecipimus,  quod  a  prisond  nostra  qua 
detinetur  ipsum  dcliberari  facias  quietum,  etc.  As  no  one 
could  be  taken,  so  none  could  be  discharged,  but  by  the 
command  of  the  bishop ;  the  law  not  giving  such  credit 
to  an  archdeacon  or  other  delegated  judge  ;  because,  says 
Bracton,  rex  in  episcopos  coercionem  habet  propter  baroniam  : 
nor  was  the  party  to  be  discharged  till  he  had  satisfied 
the  ecclesiastical  judge,  unless  where  an  excommunication 
was  obtained  by  a  false  suggestion'of  the  ordinary  him- 
self, or  the  malice  of  an  adversary,  in  order  to  preclude 
the  party  from  the  right  to  bring  an  action ;  in  wdiich 
case  a  writ  used  to  issue  to  the  sheriff,  reciting  the  fraud, 
and  commanding  him  to  discharge  the  injured  person 
upon  sureties,  nisi  captus  fuerit  alia  occasione,  quare  deliberari 
non  debeat.  We  have  before  seen  that  where  such  malicious 
proceeding  was  apprehended,  the  party  might  be  before- 
hand with  the  ordinary  by  the  writ  de  non  capiendo.1 

Participes  were  either  co-heirs  or  parceners,  or  such  as 
were  afterwards  better  known  by  the  name  of 
joint-tenants.  If  an  action  was  brought  by  one 
of  several  parceners,  it  might  be  pleaded,  quod  non  teneor 
ad  hoc  breve  respondere,  quia  si  jus  haberes,  participes  habes,  qui 
tantundem  juris  haberent  in  se  quantum  et  vos,  scilicet  A.  et  B. 
To  this  it  might  be  replied,  that  all  who  could  claim  any 
right  were  named  in  the  writ,2  and  no  right  was  in  A. 
because  he  was  a  bastard ;  nor  in  B.,  because,  born  of  a 

1  Bract.,  427.  2  Ibid.,  428. 
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villein,  although  his  mother,  from  whom  he  claimed,  was 
free;  he  might  say,  that  the  other  parcener  was  in  ligeance 
to  the  king  of  France,  or  that  his  ancestor  committed 
felony,  and  many  other  matters  might  be  replied  to  show 
that  the  parceners  not  named  had  no  right.1  If  parceners 
were  all  of  capacity  to  sue,  and  some  brought  a  writ,  and 
recovered  without  naming  the  others,  Bracton  says  it  was 
the  duty  of  the  judge  to  take  care  that  the  interest  of 
those  not  named  suffered  no  injury  by  this  fraud.  If 
they  were  all  named,  and  some  declined  proceeding,  yet 
the  writ  would  stand  good,  and  those  who  did  not  appear 
would  be  summoned,  quod  sint  ad  sequendum  simiil  with  the 
other  parceners,  thus:  Summone  per  bonos  sum  A.  et  B. 
quod  sint  coram  justiciariis  nostris  die.,  etc.  et  loco,  etc.  ad  sequen- 
dum cum  C.  et  t).  de  tantd  terra  wide  prazdicte  C.  et  D.  clam- 
ant duas  partes  versus  E.  ut  rationabilem  partem,  suam,  qum 
eos  contingit  de  hmreditate  H.  ciijus  hmredes  ipsi  sunt,  et  wide 
prwdictus  E.  dicit  quod  non  vult  praidictis  C.  et  D.  respondere 
sine  pr&dictis  A.  et  B.  ut  dicit ;  et  habeas  ibi,  etc.2 

If  the  writ  was  brought  against  one  parcener,  he  might, 
in  like  manner,  plead  this  to  the  writ.  But  there  was 
some  difference,  whether  the  inheritance  was  divided  or 
not.  If  not,  and  they  held  in  common,  each  had  the 
same  right  to  the  whole;  not  indeed  to  himself,  but  only 
in  common  with  the  others ;  or,  as  they  expressed  it,  to- 
tum  tenet,  et  nihil  tenet,  scilicet  Mum  in  coynmuni,  et  nihil,  scpa- 
ratim  per  se.  If  the  inheritance  had  been  divided,  and 
each  held  pro  parte,  the  other  parceners  need  not  be  named  ; 
yet,  on  the  other  hand,  says  Bracton,  the  tenant  was  not 
bound  to  answer  without  his  parceners,  and  in  prudence 
he  ought  not ;  for  if  he  did,  and  he  lost  the  land,  he  could 
have  no  regressum  against  his  parceners  to  obtain  a  contri- 
bution. The  tenant,  therefore,  if  he  pleased,  might  have 
a  writ  to  summon  them :  Summone,  etc.,  quod  sint  coram 
justiciariis,  etc.,  ad  respondendum  C.  simul  cum  D.  de  tantd 
terra,  etc.,  quad  idem  (7.  in  curia  nostra  clamat,  etc.,  et  sine 
quibus  prmdictus  D.  non  vult  respondere  eidem  C.  cum  proe- 
dicti,  etc.,  sint  participes  ipsius  D.  de  terra  prmdictd,  etc. 
Should  they  appear,  they  might  answer  together  with  the 
tenant ;  but  if  they  declined  answering,  the  plea  still  pro- 
ceeded ;  and  whether  they  appeared  or  not,  the  tenant,  if 

1  Bract.,  428  b.  2  Ibid.,  429. 
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he  lost,  would  be  entitled  to  contribution.  If  the  inherit- 
ance was  not  divided,  then  all  the  parceners  must  be  made 
parties ;  but  upon  a  plea  that  there  were  other  parceners, 
the  demandant  might  reply  such  matter  as  would  disable 
them  from  claiming  any  right,  and  therefore  as  not  being 
persons  who  need  be  named  in  the  writ,  the  same  as  was 
before  said  in  the  case  of  a  demandant.1 

If  there  was  no  plea  to  the  person,  either  of  the  de- 
mandant or  tenant,  the  next  consideration  was  pieastothe 
such  as  might  arise  upon  the  matter  itself.  actlon- 
The  thing  in  demand  ought  to  be  stated  with  certainty  ; 
in  which  the  count  or  declaration,  or,  as  Bracton  calls  it, 
the  intentio,  or  narratio,  should  correspond  with  the  writ.2 
Perhaps  the  tenant  in  the  action  was  not  tenant  of  the 
land,  or  was  tenant  only  of  a  part;  or  perhaps  he  held  it 
only  in  the  name  of  another.  Thus  he  might  hold  it  in 
ward,  in  vadium,  at  will,  or  for  term  of  years ;  in  either 
of  which  cases  the  writ  should  be  brought  not  against 
him,  but  against  the  person  in  whose  name  he  was  seized  ; 
and  if  this  was  pleaded,  it  would  abate  the  writ.3  In  such 
case  he  might  plead,  generally,  non  tenet,  or  that 
the  freehold  was  not  in  him.  If  he  put  himself 
upon  the  country  for  the  truth  of  such  a  plea,  and  it  was 
found  against  him,  he  would  lose  the  land  in  question,  as 
a  penalty  for  his  false  plea ;  the  same,  if  he  said  he  did 
not  hold  it,  but  another  did.  But  if  he  admitted  that  he 
held  part,  and  said  that  another  held  the  rest,  and  this 
wras  found  against  him,  he  did  not  lose  the  whole,  nor  a 
part,  on  account  of  his  false  plea,  but  the  suit  wTent  on, 
and  he  was  to  answer  for  the  whole.  He  might  plead 
that  he  once  held  the  land,  but  that  he  did  not  at  the 
present  time.4  If  this  was  owing  to  an  alienation  before 
the  purchase  of  the  writ,  no  fraud  could  be  objected ;  nor 
indeed,  if  after  the  purchase,  provided  he  was  ignorant 
of  the  writ.  In  some  cases  the  alienation  might  be  even 
after  the  summons,  without  being  fraudulent ;  as  if  he  went 
beyond  sea,  either  before  or  after  the  purchase  of  the  writ, 
not  being  prevented  by  the  summons,  and  knowing  noth- 
ing of  it,  and  there  made  an  alienation  ;  but  if  neither  of 
the  before-mentioned  cases  could  be  proved,  and  especially 
if  the  alienation  was  after  the  summons  had  been  testified 

1  Bract.,  430.  2  Ibid.,  431.  3  Ibid.,  431  b.  *  Ibid.,  432. 
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and  proved,  he  was  considered  as  the  real  possessor,  and 
was  to  stand  to  the  suit  as  tenant.1 

He  might  plead  that  he  held  only  so  many  acres, 
whereas  the  demandant  claimed  so  many ;  upon  which  an 
inquisition  might  be  had  by  a  writ  to  the  sheriff,  direct- 
ing him  to  summon  four,  six,  or  more  of  lawful  men  of 
those  who  made  the  view,  and  by  them  to  make  inquiry 
whether  the  tenant  held  so  many  or  so  many  acres. 
Again,  in  a  plea  of  non  tenet,  if  the  tenant  had  before  con- 
fessed in  the  county  court  that  he  held  the  whole,  a  writ 
went  to  the  sheriff,  commanding  him  to  make  a  record  of 
the  plea  in  which  such  confession  was  made.2  If  the  de- 
.  mandant,  after  a  plea  of  non  tenet,  made  a  retraxit,  and 
commenced  a  suit  against  another,  the  tenant  would  not 
sutler  any  penalty  for  his  false  plea.3  Exception  might 
be  made  to  the  name  of  the  vill,  any  mistake  in  which 
would  be  an  incurable  error.4 

Another  part  of  the  writ,  or  count,  to  which  an  excep- 
tion might  be  made,  was  the  claiming  the  land 

Majus  jus.  utjm  meum.  To  this  the  tenant  might  answer, 
that  he  had  majus  jus;  and  this  issue  would  be  tried  by 
the  great  assize,  or  duel,  as  the  tenant  pleased.  It  has 
been  before  shown,  that  the  best  title,  in  the  law,  was 
where  the  jus  possessionis  and  jus proprietatis  were  united, 
which  was  therefore  called  droit  droit ;  and  it  was  a  maxim, 
that  whoever  had  the  jus  proprietatis  ought  to  have  the 
possession.  Possessio  sequitur  proprietatem,  but  not  vice  vcrsd. 
The  proprietas  might  be  separated  from  the  possessio  in 
this  manner:  Upon  the  death  of  the  ancestor,  the  proprie- 
tas immediately  descended  to  the  next  heir,  whether  he 
was  present  or  not ;  but  not  being  present,  the  possessio 
might  be  obtained  by  another,  who  put  himself  into  sei- 
sin;  by  virtue  of  which  the  jus  possessionis  would  descend 
to  his  heirs,  through  the  negligence  of  him  who  had  tho 
proprietas.  Thus,  while  the  jus  proprietatis  descended  on 
the  elder  brother,  the  younger  brother  might  obtain  seisin 
and  die  seized,  transmitting  to  his  heirs,  together  with 
the  jus  possessionis,  which  he  himself  had,  a  sort  of  jus  pro- 
prietatis ;5  so  that  there  would  be  'two  jura  proprietatis  in 
different  persons  by  different  descents ;  but  one,  as  the 
descendants  of  the  elder  brother,  would  have  majus  jus 
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proprietaiis,  on  account  of  the  priority;  and  those  from  the 
younger-  brother  minus  jus ;  yet  the  possessio  of  the  latter 
would  prevail  till  the  former  evicted  them  of  the  jus  pro- 
pridatis. 

Another  plea  which  the  tenant  might  plead  was,  that 
the  demandant,  or  one  of  his  ancestors,  had  re- 
leased to  the  tenant,  or  some  of  his  ancestors 
from  whom  he  derived  the  jus  possessionis,  and  quit-claimed 
for  himself  and  his  heirs  by  a  fine  made  in  the  king's 
courts  ;l  or  that  the  demandant  or  some  ancestor  lost  the 
land  in  question,  in  judgment  in  an  action  de  proprietate, 
as  by  the  great  assize  or  duel,  or  a  jury,  on  which  he  had 
put  himself;  and  these  pleas  were  to  be  proved  by  the 
record  of  the  justices. 

If  the  demandant  or  any  of  his  ancestors  had  been  ap- 
prised of  any  litigation,  or  final  concord  made  Fiue  and  non. 
concerning  their  right,  and  had  not  put  in  their  c,aim- 
claim,  this  silence  might  be  pleaded  against  the  demand- 
ant to  a  writ  brought  to  establish  such  right.  The  manner 
of  making  a  claim  was  simply  by  the  words,2  appono  cia- 
meum  meum;  or,  what  had  the  same  effect,  by  commencing 
a  suit;  a  fact  like  this  being  a  stronger  proof  than  a  mere 
claim  that  he  did  not  mean  to  abandon  his  pretensions. 
This  claim  was  to  be  made  pending  the  plea,  and  the 
making  of  the  cyrographum,  or  before  judgment,  provided 
he  was  in  court  at  the  time,  or  in  the  kingdom  within  the 
four  seas ;  and  in  such  case  ignorance  was  no  excuse ;  nor, 
says  Bracton,  as  it  should  seem,  would  he  afterwards  be 
heard  ;  for  if  it  was  a  fine,  the  time  taken  up  by  the  pen- 
dency of  the  action  afforded,  at  least,  a  month  for  putting 
in  a  claim ;  for  the  summons  ought  to  be  served  fifteen 
days  at  least,  that  being  what  was  called  reasonable  sum- 
mons ;  and  the  cyrographum  used  not  to  be  allowed  at  the 
return  of  the  writ,  but  a  day  was  given,  at  fifteen  days  at 
least,  when  the  cyrographum  was  to  be  taken,  during  all 
which  time  there  was  sufficient  opportunity  to  make 
claim.  Indeed  a  month  was  the  period  which  Bracton 
says  was  limited  for  this  purpose,  secundum,  communcm  pro- 
visionem  regni,  and  therefore  he  calls  it  the  legal  time  for 
making  the  cyrographum ;  so  that,  if  it  was  made  before,  it 
was  fraudulent,  and  no  claim  need  be  made  to  invalidate 
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it.1  The  place  to  make  claim  was  in  the  king's  court,  at 
the  time  of  passing  judgment,  or  before. 

However,  therewere  certain  causes  of  excuse,  which 
would  protect  a  party  from  the  consequence  of  having 
omitted  to  make  his  claim ;  as,  if  at  the  time  of  the  fine 
and  making  the  cyrographum,  the  person  who  ought  to 
make  the  claim  was  within  age,  or  non  sance  mentis;  if  he 
was  an  idiot,  born  deaf  and  dumb,  or  the  like.  But  when 
such  person  came  to  age,  or  recovered  his  senses,  it  was 
the  opinion  of  some  that  he  ought  to  make  that  claim 
then,  which  he  could  not  make  before ;  and,  according  to 
some,  if  a  minor  did  not  do  it  within  a  year  after  he  came 
of  age,  he  would  not  be  excused ;  yet  Bracton  says  that 
he  was  excused  though  he  made  no  claim  within  that 
time,  and  that  a  claim  need  not  be  made  at  all,  and  would 
have  no  avail  after  judgment  passed,  or  the  delivery  of  the 
cyrographum.  A  person  who  was  in  prison  at  the  time  of 
the  suit,  or  detained  by  such  a  disorder  as  did  not  allow 
him  either  to  come  or  send,  would  be  excused ;  as  would 
also,  for  the  same  reason,2  a  person  who  was  restrained  by 
force,  even  out  of  prison.  A  married  woman,  even  though 
she  might  send,  would  be  excused,  as  sub  potestate  viri;  so 
that  all  sorts  of  impotence  seemed  sufficient  excuse ;  and 
upon  this  idea,  a  person  who  was  ultra  mare  at  the  time 
was  excused ;  and  none  of  these,  according  to  Bracton, 
need  make  any  claim  after  those  impediments  were  re- 
moved, if  judgment  was  passed,  or  the  cyrographum  de- 
livered. 

Another  case  in  which  a  party  was  excused,  though  he 
made  no  claim,  was  where  the  fine,  according  to  the  words 
of  Bracton,  ipso  jure  sit  nullus,  as  if  it  was  made  of  a  tene- 
ment in  the  possession  of  another  person,  perhaps  of  the 
person  himself  to  whom  it  was  objected  that  he  made  no 
claim,  or  some  ancestor,  and  not  of  him  (or  his  ancestor) 
who  pleaded  the  fine ; 3  or  if  the  fine  *was  made  by  any 
collusion  or  fraud,  or  in  any  way  so  to  the  prejudice  of 
another  as  that  it  ought  not  in  justice  and  equity  to  hold 
good.  A  person  would  likewise  be  excused  if  there  was 
no  cyrographum ;  or,  if  a  disseizor  made  a  feoffment  and 
then  a  fine,  such  a  fine  might  be  revoked  and  made  void  ; 
so  if,  at  the  time  of  the  suit,  neither  himself  nor  his  an- 
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cestors  had  any  title  to  the  tenement  in  question  ;  or  if 
the  ancestor  who  ought  to  have  made  the  claim  was  not 
an  ancestor  through  whom  any  right  could  descend  to  the 
person  against  whom  the  fine  was  pleaded.  Bracton  says, 
that  notwithstanding  a  fine  and  cyrographum  might  seem 
primd  facie  to  be  revocable  in  many  cases,  because  the  per- 
son making  it  was  only  tenant  for  life,  in  dower,  and  the 
like,  or  because  the  land  in  question  was  held  in  villenage  ; 
yet  all  persons  were  in  law  bound  by  this  judgment,  and 
therefore,  if  they  made  no  claim,  they  would  not  be  ex- 
cused. In  short,  it  is  declared  by  Bracton,  that  no  person 
should  be  excused  if  he  was  in  the  kingdom,  infra  quatuor 
maria,  and  had  it  in  his  power  to  come  or  send,  so  that 
even  a  person  in  languor x  would  not  be  excused,  because 
he  might  send.1  If  a  person  was  in  servitio  regis,  so  as  he 
could  neither  come  nor  send,  he  was  excused,  although  he 
made  no  claim.  Thus  stood  the  law  upon  the  subject  of 
claim  to  suspend  the  effect  of  a  judgment  or  fine. 

From  the  manner  in  which  Bracton  speaks  of  a  fine,  it 
should  seem  as  if  this  judicial  concord  was  entered  into 
after  a  proceeding  was  commenced  on  any  writ  whatsoever 
which  was  grounded  on  the  proprietas,  and  that  it  was  not 
confined  to  a  writ  of  covenant,  grounded  upon  the  breach 
of  a  supposed  prior  agreement  and  concord  ;  it  seems  par- 
ticularly to  have  been  made  in  a  writ  of  right,  and  is  all 
along  mentioned  in  company  with  a  judgment  therein  upon 
the  great  assize  or  duel. 

We  have  now  dismissed  the  subject  of  real  actions, 
through  all  their  parts  and  kinds.  It  remains  0f  personal 
to  add  something  on  the  nature  of  process  in  action 
actions  personal.  These,  like  real  actions,  were  commenced 
by  summons  ;  but  if  a  defendant  omitted  to  appear  upon  a 
lawful  summons,  the  contempt  was  treated  in  a  different 
manner,  for  they  proceeded  by  attachment,  as  appeared  in 
Glanville's  time  (a).2     Personal  actions  differed  likewise 

(a)  The  Mirror  says,  in  personal  actions  defaults  used  to  be  punished  in 
this  manner.  "The  defendants  were  distrained  to  the  value  of  the  demand, 
and  afterwards  they  were  to  bear  their  judgments  for  their  default,  and  for 
default  after  default  judgment  was  given  for  the  plaintiff.  This  usage  was 
changed  in  the  time  of  Henry  I.;  that  no  freeman  was  to  be  distrained  by 
his  body  for  an  action  personal,  so  long  as  he  had  lands,  in  which  case  the 
judgment  for  default  was  in  force,  till  the  time  of  Henry  III. ;  i.  e.,  that  tiie 
plaintiff  should  recover  seisin  of  the  land,  to  hold  the  land  until  satisfaction 

1  Bract.,  437.  2  Vide  vol.  i.,  391. 
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in  their  process,  according  to  circumstances:  in  some 
causes,  which  from  their  nature  would  not  bear  delay,  as 
where  the  subject  was  the  fruits  of  the  earth,  or  other 
things  which  were  perishable;  the  solennitas  attachiamen- 
torwn,  as  it  was  called,  was  dispensed  with.1  So  again, 
where  the  lapse  of  a  benefice  was  apprehended,  or  where 
the  injury  was  very  atrocious,  or  the  plaintiff  deserved  a 
particular  respect  or  privilege,  as  noble  persons,  or  mer- 
chants who  were  continually  leaving  the  kingdom.  But 
in  personal  actions  which  did  not  require  such  special 
favor,  if  the  defendant  did  not  appear  to  the  summons, 
and  the  plaintiff  ottered  himself  in  court  the  first,  second, 
third,  and  fourth  day,  he  was  not  to  be  waited  for  any 
longer ;  but  whether  the  summons  was  proved  or  not,  so 
as  it  was  not  openly  denied,  he  was  to  be  attached  by 
pledges.  Upon  which  the  entry  on  the  roll  was  thus  :  A. 
obtullt  se  quarto  die  versus  B.  deplacito;  then  the  substance 
of  the  writ  was  added,  and  it  went  on,  et  B.  non  venit,  et 
summonitus,  etc.,  Judicium,  Attachietur  quod  sit  coram,  etc. 
The  writ  of  attachment  was :  Pone  per  vadium  et  salvos 
plegios  B.  quod  sit  coram,  etc.,  ad  respondendum  deplacito  ;  and 
then  followed  the  substance  of  the  writ  as  upon  the  roll. 
The  following  instances  of  such  entries  upon  the  roll  are 

was  made.  In  actions  where  the  defendants  were  not  freeholders,  they  used 
to  be  punished  in  tins  manner:  first,  process  was  to  be  awarded  to  arrest  their 
bodies;  and  those  who  were  not  found  were  outlawed"  {Mirror,  c.  Hi.,  s.  5). 
Elsewhere  it  is  said  personal  actions  bear  their  introduction  by  attachments 
of  the  body;  but  not  by  summons  and  mixed  actions;  first  by  summons,  and 
afterwards  by  attachments.  The  difference  was,  that  where  the  defendant 
had  land,  the  seizure  of  that  would  be  sufficient  coercion  to  appear ;  but 
where  he  had  no  land,  then  the  person  was  to  be  seized.  The  passage  in  the 
Mirror,  however,  it  is  to  be  observed,  was  written  after  the  time  of  Henry  III. ; 
and  the  above  allusion  to  an  alteration  in  the  law  is  no  doubt  to  the  statute 
of  Marlbridge,  51  Hen.  III.,  after  Bra.cton's  time,  allowing  that  accountants 
who  had  no  lands  might  be  attached  by  their  bodies,  i.  c,  arrested  at  common 
law.  It  should  seem  by  the  Mirror  that  defendants  in  personal  actions  could 
be  distrained  by  their  bodies  until  the  time  of  Henry  I.,  and  then  if  they  had 
no  lands.  But  the  usage  must  have  altered  in  order  to  require  the  statute  of 
Marlbridge :  so  much  did  the  law  fluctuate  in  the  earlier  ages  of  our  law.  As 
regards  summons,  it  has  already  been  observed,  the  period  allowed  for  ap- 
pearance varied  with  the  nature  of  the  action,  and  was  shorter  in  personal 
actions  than  real  actions;  and  Fleta  says  it  was  shortest  in  mercantile  causes: 
"  causae  mercatorium"  (lib.  vi.,  c.  vi.).  It  is  to  be  observed  that  attachment 
might  be  of  the  person  or  of  the  goods;  and  thus  the  Mirror  speaks  of  a  man 
being  distrained  by  his  body,  i.  e.,  arrested.  In  Glanville's  time,  it  appears 
that  in  real  actions  the  land  was  seized,  and  the  parties  might  be  attached  by 
their  bodies  for  contempt ;  but  nothing  is  said  as  to  personal  actions. 
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gi  ven  by  Bracton  :  De  placito  quare  non  tenet  ei  conventionem 
inter  eos  factam,  ovfinem  inter  eos  factum,  de,  etc. —  De  placito 
quod  loarrentizet  ei  tantam  terrain  cum  pertinentiis,  etc. — De 
placito  quare  non  facit  ei  consuetudinem  et  certa  servitia,  quce 
facere  ei  debet,  etc. — De  placito  quod  reddat  ei  tantam  pecuniam 
quam  ie  debet  el  in  juste  detinet  etc. — De  placito  quare 

■J  ,  T-«.  7  /■•  7      ;  Attachment. 

idem  B.  simid  cam  alus  venit  ad  domum  suani,  et 
ibi  did  such  a  trespass,  contra  pacem  nostram.  Thus  the  at- 
tachment pursued  the  nature  of  the  original  writ,  and  at 
the  end  was  added  this  clause  :  Ad  ostendendum  quare  non 
fuit  coram,  etc.,  sicut summ.onitus  fait ;  or  if  he  had  essoined 
himself  to  a  particular  day,  then,  ad  ostendendum  quare 
non  servavit  diem  sibi  datum  per  essoniatorum  suum,  etc.,  to 
which  he  was  to  answer  before  he  answered  to  the  princi- 
pal point ;  and  if  he  could  not  excuse  himself,  he  was  to 
be  in  misericordid  for  his  default. 

If  he  did  not  appear  after  this  first  attachment,  then, 
upon  the  plaintiff  offering  himself,  he  was  to  be  attached 
by  better  pledges,  to  answer  on  another  day.  This  was 
called  aforciamentum  plcgiorum,  and  was  in  the  nature  of 
distress  for  service,  where,  if  the  party  appeared  not  at 
the  first  distress,  more  cattle  were  taken  pro  aforciamento 
districtionis.1  The  entry  on  this  occasion  was:  A  obtulit  se, 
quarto  die  versus  B.  deplacito,  etc.,  as  before;  et  B.  non  venit, 
et  alias  fecit  defaltam  postquamfuit  summonitus;  et  ita  quod  at- 
tachiatus  tunc  fuit  per  C.  et  D.  Judicium,  Ponatur  per  meliores 
plegios  quod  sit,  etc.,  upon  which  there  issued  a  second 
attachment,  in  which  was  likewise  contained  a  summons 
against  the  former  pledges,  to  show  cause  why  they  did 
not  produce  the  defendant,  as  they  had  engaged  to  do. 
If  neither  the  defendant  nor  pledges  appeared  to  this  writ, 
all  the  pledges  were  in  misericordid,  and  not  the  defendant; 
but  then  all  the  defaults  fell  upon  the  defendant,  as  if  he 
had  found  no  pledges  at  all ;  and  a  writ  issued,  quod  sit  ad 
audiendum judicium  suum  de  pluribus  defaltis  ;  and  from  that 
day  all  aforcement  of  pledges  ceased.  If  the  defendant 
appeared  to  the  second  attachment,  then  only  the  first 
(and  not  the  second)  pledges  were  to  be  amerced,  unless 
they  showed  cause  why  they  did  not  produce  him  at  the 
first  attachment.  However,  though  the  defendant  was 
not  to  be  amerced,  but  summoned  to  hear  judgment  on 
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his  defaults,  yet  Bracton  thinks  it  was  otherwise  in 
regard  to  a  plaintiff  who  had  found  pledges  de  prosequendo, 
and  did  not  prosecute  his  suit ;  for,  according  to  him, 
they  were  all  to  be  amerced,  as  well  the  principal  as  the 
pledges. 

If,  at  the  first  day  of  summons  and  attachment,  neither 
defendant  nor  plaintiif  appeared,  the  plaintiff  did  not, 
however,  lose  his  writ.  Whea  the  defendant  had  been 
attached  by  better  pledges,  and  did  not  come  to  his  day, 
nor  within  the  fourth  day,  and  the  plaintiff  did,1  the 
entry  was  thus  :  A.  obtulit  se  quarto  die  versus  B.  et  B.  non 
venit,  etc.,  et  plures  fecit  defaltas,  ita  quod  primb  attachiatus  fuit 
per  C.  et  D.  et  secundb  per  E.  et  F.  et  ideb  omnes  plegii  in  miseri- 
cordid;  and  then  the  process  above  alluded  to  issued 
against  the  defendant,  commanding  the  sheriff,  qubd  habeas 
coram,  etc.,  corpus  B.  ad  respondendum.  A.,  de  placito,  etc.,  ad 
audiendum  judicium  suum  de pluribus  defaltis,  etc.  If  he  came 
at  the  day,  and  could  not  save  his  defaults,  he  was  to  be 
amerced  for  them,  and  then  to  answer  to  the  action.  If 
he  did  not  appear,  but  concealed  himself,  or,  as  they  called 
it,  latitaverit,  so  that  the  sheriff  returned,  he  was  not  to  be 
found  in  his  bailiwick;  then  the  entry  was  thus  :  A.  obtulit  se 
quarto  die  versus  B.  de  placito  as  before  ;  et  B.  non  ven.it,  et 
plures  fecit  defaltas,  ita  quod  prozceptum  fuit  vicecomiti,  qubd 
haberet  corpus  ejus  ;  et  vicecomes  mandavit,  qubd  non  fuit  inven- 
tus in  ballivd  sua,  et  ideb  vicecomes  distringat  eum  per  omnes 
terras  et  catalla,  qubd  sit  ad,  etc.,  upon  which  there  issued  a 
writ  of  distringas  against  his  lands  and  chattels.  If  he  did 
not  appear  to  this  writ,  his  default  was  punished  by  an- 
other writ  of  distringas,  commanding  the  sheriff  to  dis- 
train his  lands  and  goods,  et  qubd  sitsecurus  habendi  corpus 
ejus  at  another  day.  If  he  still  made  default,  the  next 
distringas  was,  ita  qubd  nee  ipse,  nee  aliquis  pro  eo,  nee  per 
ipsum  manum  apponat  in  terris,  tenementis,  bladis,  nee  in  aliis 
catallis.  If  he  still  made  default,  the  next  distringas,  if  it 
could  be  so  called,  was  qubd  capiat  omnes  terras  et  omnia  ca- 
talla in  manum  domini  regis,  et  capta  in  manum  domini  regis 
detineat,  quousque  dominus  rex  aliud  inde  prceeeperit,  et  qubd  de 
exitibus  respondecd  do)nino  regi :  and  beyond  this  there  was 
no  further  process  per  terras  et  catalla  ;  they  being  both 
taken  into  the  king's  hands  by  the  sheriff,  who  was  to 
answer  for  the  profits  to  the  crown. 
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What  step  was  to  be  taken  by  the  plaintiff  who  had 
suffered  all  these  delays?  For  it  was  hard  that,  after  all, 
he  should  lose  the  effect  of  his  suit.  Bracton  thiuks  that 
in  this  there  was  a  difference  between  actions  upon  a  con- 
tract for  a  sum  of  money  and  for  a  trespass.  In  the  for- 
mer, he  thought  it  would  be  right  to  adjudge  to  the 
plaintiff"  a  seisin  of  the  chattels  to  the  amount  of  his 
demand,  and  to  give  him  a  day,  and  summon  the  defend- 
ant ;  when,  if  he  appeared,  the  chattels  should  be  re- 
stored, upon  his  answering  to  the  action  :  if  he  did  not 
appear,  he  should  not  be  heard  upon  the  matter,  but  the 
plaintiff  should  become  lawful  owner  thereof.  But  if  it 
was  an  action  of  trespass,1  then  he  thought,  the  justices 
should  estimate  the  damage  sustained ;  and  the  rents  and 
chattels  of  the  fugitive  being  valued,  a  portion  should  be 
taken  into  the  king's  hands  to  the  amount  of  the  damage, 
as  a  penalty  on  the  defendant. 

Should  the  defendant,  however,  not  be  found,  nor  have 
any  land  or  goods,  he  did  not  wholly  escape  the  resent- 
ment of  offended  justice;  for  whether  it  was  an  action 
for  money  or  a  trespass,  the  defendant  was  to  be  demanded 
from  county  to  county,  at  the  suit  of  the  plaintiff,  till  he 
was  outlawed.  Persons  so  outlawed  were  not,  upon  their 
return,  or  being  taken,  to  lose  life  or  limb,  as  those  out- 
lawed for  crimes ;  but  were  condemned  to  perpetual  im- 
prisonment, or  to  abjure  the  realm. 

It  sometimes  happened  that  the  sheriff  did  not  execute 
the  attachment  nor  return  the  writ ;  and  then,  Execution  of  the 
upon  the  plaintiff  offering  himself,  the  entry  writ- 
was  thus:  A.  obtulit  se  quarto  die  versus  B.  de  placito,  etc.,  et 
B.  non  venit,  et  prceceptum  fuit  vicecomiti,  quod  attachiaret  eum, 
quod  esset  ad  talem  diem,  et  ipse  vieecomes  hide  nihil  fecit,  nee 
breve  quod  ei  inde  venit,  misit;  et  ideb  prceceptum  est  vicecomiti, 
sicut  alias  quod  attachiaret  eum,  quod  sit  ad,  etc.,  et  quod  ipse 
vieecomes  sit  ibi  audi  turn*  judicium  suum  de  hoc  quod  prcedic- 
tum,  etc.,  non  attachiavit,  nee  breve  quod  ei  inde  venit,  misit, 
sicut  ei  prceceptum  fuit.  Upon  this  there  issued  an  alias 
attachment:  Prcecipimus  tibi,  sicut  alias  tibi  prceceperimus, 
etc.2  If  the  sheriff  did  nothing  upon  this  writ,  nor  showed 
any  sufficient  excuse,  he  was  amerced  for  his  contempt, 
and  was  commanded  a  third  time  to  attach  the  party : 
Prcecipimus  tibi,  sicut  sjepius  prceceperimus,  etc. 

1  Bract.,  440  b.  2  Ibid.,  441. 
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Sometimes  the  sheriff  sent  an  excuse  for  not  executing 
the  writ.  He  would  sometimes  return,  that  the  writ  came 
too  late  to  he  executed  ;  that  the  party  was  not  to  be  found 
in  his  bailiwick  ;  that  he  was  wandering  from  county  to 
county,  and  had  no  certain  residence ;  that  he  had  no 
lands  or  chattels  by  which  he  might  be  distrained ;  and 
many  other  excuses  might  be  feigned.  Again,  should  the 
sheriff  err  in  the  sort  of  attachment ;  as  when  he  was  to 
take  pledges  should  he  make  a  distress ;  or,  instead  of 
taking  the  person,  should  he  admit  to  bail;  in  all  such 
cases  it  was  usual  to  make  an  entry  of  the  return,  and  to 
specify  it  in  the  writ  that  issued  in  consequence  thereof: 
as,  for  instance,  et  B.  non  venit,  et  vicccomes  mcmdavit,  quod 
non  attachiarit  eum,  quia  recepit  breve  tarn  tarde  quod  prceceptimi 
domini  regis  exequi  non  potuit:  and  if  it  was  proved  that  he 
received  the  writ  in  good  time,  or  in  the  county  court, 
and  might  have  executed  it,  the  record  went  on,  Et  testa- 
tum est,  quod  istud  recepit  satis  tempestive  (or  in  comitatu  ubi 
attachiandas  prcesens  fait),  et  ideo,  prax-ipiatur  quod,  etc.  Upon 
this  a  writ  issued,  commanding  him  to  attach  the  party,1 
and  appear  himself  to  answer  for  his  default ;  and  if  he 
failed  in  either,  he  was  in  misericordid.  A  sheriff  was 
sometimes  excusable  for  not  executing  process  by  reason 
of  some  liberty  which  he  could  not  enter,  because  the  lord 
thereof  had  the  retorna  brevium  therein.  In  such  case,  the 
sheriff  was  to  command  the  bailiff  of  the  liberty  to  exe- 
cute it ;  and  if  he  did  not  do  it,  the  sheriff  was  excusable 
before  the  justices,  by  making  a  return,  quod  prceceptum  est 
ballivo.  When  the  bailiff  thus  failed  in  doing  his  duty, 
the  sheriff  was  then  commanded  not  to  omit  doing  it  by 
reason  of  that  liberty  ;  under  which  special  warrant  the 
sheriff  had  an  authority  that  did  not  generally  belong  to 
him.  The  entry  upon  the  record  was,  Et  vicecomes  man- 
davit,  quod  prxcepit  ballivis  libertatis,  et  ipsi  nihil  inde  fecerunt, 
et  ideo  prceceptum  fait  vicecomiti,  quod  non  omittat  propter 
libertatem  quin,  etc.,  and  there  issued  a  writ  quod  non  omit- 
tas,  containing  an  attachment,  distringas,  habeas  corpus,  or 
whatever  the  necessary  process  might  be,  by  which  also 
the  bailiff  of  the  liberty  was  summoned  to  show  cause  for 
his  neglect.2 

If  the  sheriff  was  resisted  in  the  execution  of  this  writ 

1  Bract.,  441  b.  2  Ibid.,  442. 
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by  the  bailiff  or  lord  of  the  franchise,  there  issued  another 
non  nmittas,  with  a  clause  authorizing  him  to  go,  with  some 
sufficient  knights  and  free  men  of  the  county,  and  take  the 
bodies  of  such  as  resisted  them,  and  keep  them  in  prison 
till  the  king's  pleasure  was  known  concerning  them.  The 
lord  of  the  liberty  was  likewise  attached  to  appear  and  an- 
swer for  the  offence ;  and  if  he  could  not  deny  it,  his  liberty 
was  seized  into  the  king's  hands  for  such  an  abuse  of  it. 

A  sheriff  might  say  that  the  person  was  a  clerk,  and 
claimed  the  privilege  of  a  clerk  not  to  find  pledges,  and 
that  he  had  no  lay  fee  by  which  he  could  be  distrained. 
It  seems  from  Bracton,  that  in  such  case  they  did  not  pro- 
ceed directly  against  a  clerk,  particularly  in  trespasses ; 
but  the  course  was  to  resort  to  the  archbishop,  bishop,  or 
other  in  whose  diocese  the  person  to  be  attached  resided, 
or  had  an  ecclesiastical  benefice,  and  require  him,  quod 
faciat,  etc.,  clericum  venire.1  If  the  bishop  neglected  to 
obey  this  writ,  he  was  summoned  to  answer  for  his  default ; 
to  which  if  he  made  no  appearance,  there  ran  against  him 
all  the  solennitas  attachiamentorum,  as  in  other  distresses, 
and  he  was  immediately  distrained  by  his  barony  :2  and  if 
neither  the  bishop  appeared  nor  the  clerk,  then  they  pro- 
ceeded by  judgment  of  the  court  against  the  clerk,  who 
was  arrested  and  detained  till  he  was  demanded  by  the 
bishop.  At  any  rate,  it  was  expected,  a  bishop  who  held 
a  barony  of  the  crown  should  obey  the  king's  writs ;  and 
if  a  clerk  did  not  appear,  the  bishop  might  bring  or  send 
an  excuse  why  he  had  not  the  clerk  according  to  the  req- 
uisition of  the  writ ;  he  might  say  that  he  had  no  bene- 
fice in  his  diocese  by  which  he  could  be  distrained ;  or  if 
he  had  a  benefice,  he  might  say  that  he  was  a  student  at 
Paris  beyond  the  sea,  that  he  did  his  utmost  in  sequester- 
ing him  by  his  prebend  and  other  benefices,  and  could  do 
no  more  in  the  way  of  compulsion.  This  would  be  a  com- 
plete justification  for  the  bishop,  and  all  process  would 
cease  till  the  clerk  returned,  and  could  be  taken ;  and 
then,  if  the  bishop  omitted,  the  sheriff  might  proceed  as 
above  mentioned.3 

It  was  said  before,  that  in  some  personal  actions  the 
solennitas  attachiamentorum  was  not  to  be  observed,  and  this 
was  in  several  cases  of  privilege;  as,  in  addition  to  those 
that  have  been  already  mentioned,  where  the  plaintiff  was 
a  crusader  or  a  merchant,  whose  affairs  demanded  despatch  ; 

1  Bract.,  442  b.  2  Ibid.,  443.  3  Ibid.,  443  b. 
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where  there  was  some  urgent  necessity ;  as  in  assizes  of 
darrein  presentment,  quare  impedit,  and  non  permittit,  lest 
the  plaintiff  should  incur  the  lapse  of  six  months  ;  where 
the  subject  in  contest  was  a  perishable  article,  as  ripe  fruit ; 
or,  in  an  action  of  trespass,  where  the  injury  was  atrocious, 
and  against  the  king's  peace ;  where  regard  was  to  be  had 
to  the  quality  of  the  person  injured,  as  the  king,  queen, 
or  their  children,  brothers,  sisters,  or  any  of  their  rela- 
tions or  kin  ;  in  any  of  the  above  cases,  it  was  usual,  in 
the  first  instance,  to  have  a  writ  to  the  sheriff,  quod  habeat 
corpus,  etc.,  ad  respondendum.  But  this  writ  against  the 
body,  instead  of  the  clause  ad  audiendum  judicium  de  pluri- 
bus  defaltis  (which  would  have  been  absurd),  had  one  con- 
taining the  cause  wherefore  the  formality  of  attachment 
was  dispensed  with  ;  as  Prcecipimus  tibi,  quod,  omni  occasione 
et  d'datione  postposita,  propter  privilegium  mercatorum,  quorum 
placitum  instantiam  desiderat,  habeas,  etc.,  and  so  in  other 
cases.  But,  notwithstanding  this  intention  to  avoid  de- 
lays, the  defendant  might  have  an  essoin  de  malo  veniendi, 
before  he  appeared.1  In  capital  cases  there  was  no  attach- 
ment but  that  per  corpus:  and  any  one,  with  or  without  a 
precept,  might  arrest  such  an  offender.2 

In  mixed  actions,  as  those  for  dividing  a  common,  de 
proparte  sororum,  of  partition,  and  the  like,  the  usual  proc- 
ess was,  distress  real,  and  not  distress  personal. 

Thus  far  Bracton  speaks  of  the  commencement  of 
mixed  and  personal  actions  ;  but,  notwithstanding  the  full 
manner  in  which  he  has  treated  the  whole  proceedings  in 
real  actions,  he  leaves  these  without  any  further  discus- 
sion.3 The  small  proportion  that  personal  property  bore 
to  real,  in  these  days,  might  be  a  reason  why  the  remedies 
provided  for  the  recovery  of  it,  should  have  undergone 
very  little  consideration  (a).     Consistently  with  the  infe- 

(a)  There  is  a  whole  chapter  upon  contracts  (c.  ii.,  s.  27),  which  are  ex- 
pounded very  fully,  whether  as  to  their  nature,  simple  contract  or  deed,  or 
their  subject  matter,  leases,  bailments,  and  the  like;  and  it  is  said,  "accord- 
ing to  the  nature  of  the  actions,  the  forms  of  the  remedial  writs  are  adopted." 
But  then,  as  the  remedy  would  in  most  cases  be  far  more  convenient  in  the 
county  court,  the  only  remedial  writ  would  be  "justicies,"  to  the  sheriff  to 
empower  them  to  hear  the  case  in  that  court.  In  the  vast  majority  of  cases, 
this  would  be  the  most  convenient  course ;  and  hence  little  is  said  about  the 
procedure  in  such  actions  in  books  which  professedly  treat  of  proceedings  in 
the  king's  superior  courts,  which  were,  for  the  most  part,  confined  to  suits 
relating  to  real  property.  The  Mirror  shows  that  there  were  personal 
actions,  with  procedure  as  well  adapted  to  them  as  those  in  real  actions ;  and  in 
the  Mirror  they  are  treated  of  as  fully.     The  reason  why  the  author  had  not 

1  Bract.,  444.  2  Ibid.,  444  b.  3  Vide  ante,  190. 
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rior  light  in  which  personal  property  was  held,  it  is  prob- 
able that  the  nature  of  personal  actions  had  not  been  much 
refined  upon.  We  shall  see,  in  the  following  part  of  this 
history,  how  they  gradually  grew  into  notice,  and  at 
length  became  equally  important  with  real  actions.  It  is 
to  be  lamented  that  our  author  passes  over  with  the  same 
silence  the  redress  to  be  obtained  by  a  writ  of  error ;  the 
practice  of  which  must  be  collected  from  authorities  of  a 
later  period. 

found  so  ranch  about  them  in  Glanville  or  in  Bracton  was,  that  those  authors 

—  both  of  them  judges  in  the  king's  superior  courts  —  confined  themselves 
to  proceedings  before  those  courts,  and  their  proceedings  were  almost  en- 
tirely in  real  actions.  Because  (as  has  been  seen),  originally,  the  primary 
jurisdiction  in  all  actions  was  in  the  county  courts,  whose  jurisdiction  was 
not  limited,  as  that  of  the  courts-baron  was,  to  sums  under  forty  shillings, 
but  extended  to  any  amount ;  because  there  were  no  other  courts  of  primary 
and  ordinary  jurisdiction.  And  though  a  practice  had  arisen  of  requiring 
the  king's  writ  of  justicies  to  the  sheriff,  to  give  the  county  court  jurisdiction 
in  cases  above  that  amount;  yet  it  is  probable  that,  for  many  reasons,  the 
cases  which  concerned  mere  personal  rights  of  action  continued  to  go  into 
that  court,  and  were  not  removed  thence,  so  often  as  causes  which  concerned 
the  inheritance.     Moreover,  some  actions,  as  in  deht,  in  which  wager  of  law 

—  a  usage  arising  out  of  the  old  Saxon  system  of  compurgators — was 
allowed,  and  which  actually,  in  law,  survived  to  our  own  times  (although,  of 
course,  obsolete  ages  ago),  was  one  which,  if  it  were  to  be  resorted  to,  would 
be  far  more  conveniently  resorted  to  in  the  county  court,  where  all  the  com- 
purgators would  be  well  known,  than  in  the  curia  regis.  Added  to  this,  the 
nature  of  personal  actions  generally  required  a  greater  degree  of  speed  in 
the  proceedings  than  real  actions,  in  which  speed  was  not  of  great  impor- 
tance, and  which  required  deliberate  judgment.  That  personal  actions  were 
not  only  numerous,  but  far  more  numerous  than  real,  will  be  manifest  upon 
a  little  consideration,  and  is  apparent  from  many  passages  in  the  Mirror. 
The  matters  and  transactions  out  of  which  they  arose  were  of  daily  and 
hourly  occurrence ;  whereas  suits  to  recover  real  estates  must,  from  their 
nature,  be  far  fewer  in  number  than  cases  of  trespass,  for  instance,  for  tres- 
pass or  distress,  would  occur  every  day  ;  while  actions  to  recover  land  would 
be  in  comparison  few.  The  Mirror  mentions  many  classes  of  personal  ac- 
tions, and  treats  of  them  so  fully  as  to  show  that  they  were  common.  For 
instance,  there  is  a  whole  chapter  upon  wrongful  distresses,  which  were  very 
frequent  in  those  times,  and  of  which  the  Mirror  says,  "An  action  granted 
upon  personal  trespass,  occurreth  to  people  wrongfully  distrained ;  and  it  is 
said  that  if  the  distress  is  carried  away  (out  of  the  county),  the  cognizance 
belongs  to  the  king's  court,  which  could  grant  replevin ;  but  to  hasten  the 
remedy,  the  sheriffs  and  hundredors  had  power  to  take  sureties,  and  deliver 
the  distresses,  and  hear  and  determine  the  plaints  of  the  wrongful  distress." 
And  it  is  obvious  that  these  were,  for  many  reasons,  cases  lit  for  the  local 
courts.  And  so,  for  various  reasons,  of  the  greater  proportion  of  personal 
actions.  The  Mirror  mentions  various  classes  of  such  actions  in  different 
passages.  Thus,  in  one  place  it  speaks  of  actions  of  account,  and  of  leading 
away  distresses  (c.  iv.,  s.  5) ;  and  in  another  place,  of  actions  where  one  de- 
nies his  gift,  his  bailments,  his  deed,  or  other  kind  of  contract  (c.  iii.,  s.  23) ; 
and  in  another  place,  of  obligations  and  covenants  (c.  ii.,  s.  32),  and  tres- 
passes, and  taking  of  goods  (c.  i.,  s.  24). 
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HEN  BY  III. 

The  Eyre  —  The  Jury  —  Capitula  Itineris —  Of  L.ese-Majesty 
— Who  to  Judge  Thereof  —  Of  Homicide  —  The  Office  of  the 
Coroners  —  Imprisonment  and  Bail  —  Of  Outlawry  —  at  the 
King's  Suit  —  Reversal  of  Outlawry  —  Of  Murdrum  —  Present- 
ment of   Englishery  —  Abjuration  —  Ordeal  Goes   Out  of   Use 

—  The  Duel  —  Appeal  of  Homicide  —  Exceptions  thereto  —  Pro- 
ceedings  per  Famam  Patriae  —  Of   Other  Appeals  —  Of  Theft 

—  Of  Provors —  Of  Vetitum  Namium  —  Dies  Communes  in  Banco 

—  Statute  of  Marlbridge  —  Distresses  —  Writ  of  Entry  in  the 
Post  —  Legatine  and  Provincial  Constitutions  —  The  King  and 
Government  —  Statutes  —  Bracton  —  Miscellaneous  Facts. 

WHAT  has  been  said  of  our  criminal  law  in  the  reign  of 
Henry  II.  was  confined  to  such  pleas  as  related  to  the 
king's  crown  and  dignity.  We  shall  now  be  enabled  to 
treat  more  fully  of  this  subject  in  all  its  parts.  As  crim- 
inal justice  was  most  commonly  administered  in  the  coun- 
try before  the  justices  itinerant,1  it  may  be  proper  to  give 
some  account  of  the  course  of  proceeding  there  ;  after 
which  we  may  go  on  to  the  consideration  of  crimes,  as  to 
their  nature  and  punishment ;  with  the  method  of  pursu- 
ing and  prosecuting  offenders,  from  the  time  of  the  fact 
committed  to  their  condemnation  in  court  (a). 

(a)  The  author  here  follows  Bracton,  who  speaks  only  of  justices  itinerant; 
and  he  appears  to  have  regarded  the  justices  itinerant  and  the  justices  in 
eyre  as  the  same ;  hut  the  former  were  at  first  appointed  to  go  their  circuits 
yearly,  or  twice  a  year ;  whereas  the  latter,  there  is  reason  to  believe,  went 
once  in  seven  years.  It  appears  that,  towards  the  latter  part  of  the  reign, 
the  justices  itinerant  were  restrained  from  going  oftener  than  once  in  seven 
years  (Lord  Littleton;  Hen.  II,  vol.  ii.,  p.  208);  and  in  the  histories  of  the 
contemporary  chroniclers,  it  is  stated  that  the  people  actually  remonstrated 
against  their  coming  oftener.  The  explanation  of  this  is,  that  their  com- 
missions were  not  merely  for  the  administration  of  justice,  but  also  em- 
braced the  collection  of  various  branches  of  the  royal  revenues — fines  and 
amercements,  talliages  and  forfeitures ;  and  they  often  pressed  their  ex- 
actions so  that  they  were  dreaded  as  oppressors  rather  than  hailed  as  pro- 
tectors. The  Mirror,  under  the  head  of  "Justices  in  Eyre"  (not  mentioning 
justices  itinerant),  says  that  it  was  ordained  that  kings  or  their  justices 
should  go  circuit  every  seven  y.eo.rs  through  all  the  shires,  to  hear  and  deter- 
1  Vide  anter  vol.  i.,  270. 
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Previous  to  the  coming  of  the  justices  itinerant,  there 
issued  a  general  summons,  as  was  before  shown ' 
for  all  persons  to  attend  at  a  certain  place  and 
time ;  which  time  was  to  be  at  least  fifteen  days  from  the 
proclamation  of  the  summons.  When  the  justices  came, 
the  first  step  to  be^  taken  was  to  read  the  writs  or  commis- 
sion under  which  they  derived  their  authority.  After 
this,  if  the  justices  pleased,  one  of  them,  being,  as  Bracton 
says,  major  et  discretior,  was  openly  to  propound  the  occa- 
sion of  their  coming,  to  enlarge  upon  the  utility  of  the 
institution  of  itinera,  and  the  benefits  that  followed  from 
keeping  peace  and  good  order ;  he  was  particularly  to 
notice  the  violation  of  justice  committed  by  murderers, 
robbers,  and  burglars  ;  and  inform  the  whole  assembly 
that  the  king  commanded  all  his  liege  subjects  by  their 
faith,  and  as  they  would  preserve  their  own  property,  to 
give  every  advice  and  assistance  towards  repressing  such 
and  the  like  offences. 

After  this,  says  Bracton,  the  justices  were  to  withdraw 
into  some  private  place  ;  and  call  to  them  four,  or  six,  or 
more  of  the  majores  comitates,  who  were   called2  busones 

mine  all  pleas,  receive  the  rolls  of  sheriffs,  bailiffs,  etc.,  and  see  if  any  had 
erred,  either  in  the  law  or  to  the  damage  of  the  king,  and  those  things  which 
they  found  not  determined,  they  should  determine  them ;  and  that  in  the 
eyre  they  should  inquire  of  all  offences  which  belonged  to  the  king's  suit 
and  jurisdiction,  i.  e.,  involved  fines  or  amercements  at  his  suit.  And  they 
were  to  inquire  of  all  manner  of  pleas  and  presentments  after  the  last  eyre 
taken  and  received — the  first  to  inquire,  hear,  and  determine  the  articles 
presented  in  the  last  eyre  which  were  not  ended,  and  afterwards  to  deter- 
mine matters  since  then  (c.  iv.,  s.  21) ;  and  it  is  elsewhere  said  to  be  an  abuse 
that  a  man  should  have  an  action  personal  from  a  longer  time  than  since 
the  last  eyre  (c.  v.,  s.  7) ;  and  it  appears,  also,  that  crimes  were  not  inquired 
into  if  committed  before  the  last  eyre.  Thus,  then,  it  seems  clear,  that  justices 
"  in  eyre"  (a  phrase  probably  derived  from  the  old  word  eyrer,  to  go,  from  the 
Latin  ire,  and  akin  to  the  Latin  word,  iter,  used  in  Bracton),  meant  justices 
who  went  once  in  seven  years  to  hear  and  determine  pleas  of  the  crown,  and 
all  other  matters  which  justices  itinerant  would  hear.  Britton  also,  who 
wrote  after  the  end  of  this  reign,  has  a  heading,  "  De  Eyres :  " —  "  Quant  a 
nos  venes  al  eyres  de  nos  justices." 

1  Vide  ante,  191. 

2  The  anomalous  appellation  of  busones  is  to  be  met  with  nowhere  but  in 
tins  passage  of  Bracton.  Sir  Henry  Spelman  says,  he  had  seen  a  MS.  that 
was  written  barones  comitatux;  if  so,  it  possibly  means  the  barones  majores,  or 
lords  within  the  county.  Tbe  distinction  between  barones  majores  and  minores 
had  become  more  important  in  the  days  of  Bracton  than  it  had  been  before; 
for  it  is  supposed  that  the  latter  were*  about  that  time,  excluded  from  the 
legislature,  writs  of  summons  being  directed  only  to  the  former.  Vide  Spel- 
man and  Da  Cange  voce  busones. 


268  HENRY    III.  [CHAP.  VIII. 

comitatus  ;  being  persons  on  whom  the  rest  depended,  and 
by  whom  they  were  governed.  With  these  the  justices 
were  to  converse,  and  show  how  provision  was  made  by 
the  king  and  his  council  for  all  persons,  as  well  knights 
as  others,  being  fifteen  years  of  age,  to  make  oath  that 
they  would  not  harbor  any  outlaws,  murderers,  robbers, 
or  burglars,  nor  collude  with  those  who  did  ;  and,  if  they 
knew  of  any,  that  they  would  cause  them  to  be  attached, 
and  report  it  to  the  sheriff  and  his  bailiffs  ;  that  they  would 
follow  every  hue  and  cry  with  their  family  and  men  ;  that 
they  would  arrest  all  suspected  persons,  without  waiting 
for  the  mandate  of  the  justices  or  sheriff,  and  make  report 
to  the  justices  or  sheriff  of  what  they  had  done.  These 
principal  persons  of  the  county  were  to  swear  to  ob- 
serve all  this ;  and  moreover,  that  if  a  person  came  into  a 
town  to  buy  victuals  which  were  suspected  to  be  for  the 
maintenance  of  malefactors  who  were  harbored  in  the 
country,  they  would  arrest  the  party,  and  deliver  him  to 
the  justices  or  sheriff;  that  they  themselves  would  not 
receive  any  stranger  into  their  houses  by  night ;  or,  if 
they  did,  that  they  would  not  permit  him  to  go  before  it 
was  broad  day,  and  then  not  without  the  testimony  of 
three  or  four  neighbors.1 

After  this  conference  with  the  principal  people  of  the 
county,  the  justices,  we  may  suppose,  returned  into  the 
open  court,  to  attend  to  the  rest  of  the  business.  The 
next  step  was  the  calling  over  the  Serjeants  and  bailiffs  of 
hundreds,  each  of  whom  was  to  swear  to  choose  out  of 
his  hundred  four  knights,  who  were  to  come  immediately 
before  the  justices,  and  make  oath  that  they  would  elect 
twelve  other  knights ;  or,  if  knights  could  not  be  had, 

The  ur  twelve-  liberos  et-  Icgales  homines,  who  were  no 
appellors,  nor  appealed,  nor  suspected  of  breach 
of  the  peace,  or  the  death  of  a  man,  or  other  offences,  and 
such  as  were  well  qualified  to  despatch  the  king's  business 
on  that  occasion.  The  names  of  these  twelve  were  imme- 
diately to  be  inserted -in  a  schedule,  which  was  to  be  de- 
livered to  the  justices.  As  the  twelve  of  each  hundred 
appeared,  one  of  them  took  the  following  oath:  "Hear 
this,  ye  justices,  that  I  will  speak  the  truth  of  that  which 
you  shall  command  me  on  the  part  of  our  lord  the  king ; 
■ — » — . 

1  Bract.,  115  b,  116. 
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nor  will  I,  for  any  thins;,  omit  so  to  do,  according;  to  my 
ability  ;  so  help  me  God,  and  these  holy  gospels ;"  after 
which  every  one  was  to  swear  separately  for  himself, 
"  The  oath  which  John  here  has  taken,  I  will  keep  on  my 
part ;  so  help  me  God,  and  these  holy  gospels."  When 
they  had  all  sworn  in  the  above  manner,  the  capituia 
capilula  itineris  were  read  to  them  in  order  ;  and  Mneru. 
when  those  were  gone  through,  the  justices  informed  them, 
that  they  were  to  answer  in  their  verdict,  separately  and 
distinctly,  upon  every  article  thereof,  and  were  to  have 
their  answer  there  at  a  certain  day.  Besides  this,  they 
were  to  be  told,  privately,  that  if  any  knew  of  any  sus- 
pected persons  in  his  hundred,  he  should  instantly  take 
them  if  they  could  be  found  ;  if  not,  their  names  were  to 
be  conveyed  to  the  justices,  in  a  schedule,  privately,  that 
they  might  not  have  notice  to  escape;  upon  which  the 
sheriff  would  be  commanded  to  take  them,  and  bring 
them  before  the  justices. 

These  articles  of  inquiry,  called  the  capituia  itineris,  were 
not  always  the  same,  but  differed  as  times  or  places  re- 
quired. We  have  before  given  some  specimens  of  the  ca- 
pituia in  the  preceding  reigns ; x  the  following  are  the 
articles  of  inquiry  mentioned  in  Bracton.  The  first  was  of 
the  old  pleas  of  the  crown  begun  before  the  former  jus- 
tices, but  not  determined ;  then  of  the  new  pleas  of  the 
crown  that  had  arisen  since  (for  such  as  had  happened 
before  the  former  iter,  and  had  not  been  prosecuted,  could 
not  now  be  inquired  of;  and,  should  any  one  be  charged 
with  an  old  crime,  he  might  plead  such  matter  in  dis- 
charge of  himself) ;  of  the  perjury  of  jurors  at  a  former 
iter;  of  those  in  misericordid  regis,  but  who  had  not  been 
yet  amerced  ;  of  the  king's  wards ;  his  vacant  churches ; 
his  estreats;  his  serjeanties, and  purprestures  on  his  land; 
of  measures  and  weights;  of  sheriffs  and  other  bailiffs  who 
held  pleas  of  the  crown  ;  of  usurers  deceased,  and  their 
chattels  ;  of  the  chattels  of  Jews  killed  ;  of  counterfeiters 
of  the  coin  ;  of  burglars,  fugitives,  outlaws  ;  of  those  who 
had  not  made  suit  after  offenders ;  of  new  pretended  cus- 
toms;  of  rewards  for  releasing  distresses;  of  those  who 
held  plea  of  provors  without  lawful  authority  ;  of  escape 
of  thieves ;  of  wreck  ;  of  offenders  in  parks ;  de  rapinis 


1  Vide  vol.  i.,  463. 
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and  prists;  of  those  who,  having  no  liberty,  obstructed 
the  entrance  of  bailiffs  on  their  land;  of  bailiffs  and  sher- 
iffs giving  favor,  or  holding  plea  de  vetito  namio  without 
the  king's  writ,  or  fomenting  suits,  or  taking  bribes ;  of 
hundreds  let  to  farm,  and  their  value;  of  sheriffs  and 
bailiffs  discharging  on  pledges  persons  excused  of  the 
death  of  a  man,'  for  money,  or  imprisoning  those  indicted 
of  larceny,  who  were  by  law  repleviable,  or  raising  amerce- 
ments, or  making  unlawful  distresses;  of  such  who  did 
not  produce  those  they  had  been  pledged  for  before  the 
justices;  of  warrens  made  without  lawful  authority;  of 
treasure  trove ;  of  felons  hanged,  and  the  value  of  their 
lands  and  goods.  These  seem  to  have  been  the  principal 
and  most  usual  articles  to  be  inquired  of  by  the  jurors  at 
this  time.1 

Having  thus  shown  the  manner  in  which  business  was 
begun  in  the  eyre,  we  shall  for  the  present  take  leave  of 
it,  and  consider  the  nature  of  crimes,  and  the  course  of 
bringing  criminals  to  justice.  This  will  carry  us  to  the 
inferior  courts  of  the  sheriff  and  coroners,  and  at  length 
bring  us  back  to  the  eyre,  where  these  matters  were 
finally  determined. 

The  crime  which  first  claims  our  regard  is  that  of  Icese- 
ofiaae-  majesty ;  which  contained  in  it  several  species 
majesty.  Qf  offence.  One  of  them  has  been  before  de- 
scribed from  Glanville;2  and  was,  when  a  person  attempted 
anything  against  the  king's  life, or  to  raise  sedition  against 
him,  or  in  the  army,  though  what  was  designed  was  not 
brought  to  effect ;  and  all  those  who  gave  aid,  counsel,  or 
consent  thereto,  were  equally  involved  in  the  guilt.  A 
charge  of  this  kind  might  be  brought  by  any  one,  even 
by  an  infant ;  but  the  party  accused,  in  such  case,  was  to 
be  attached  till  the  infant  came  of  age.  The  accuser,  how- 
ever, must  himself  be  no  offender ;  for  if  he  was  an  ac- 
knowledged thief,  or  outlawed,  or  convicted,  or,  says  Brac- 
ton ,  to  be  convicted  of  any  sort  of  felony,  he  was  not  admitted 
to  accuse  another ;  nor  were  accomplices  in  the  guilt  ever 
admitted  to  bring  a  charge  of  lsese-majesty.  The  law  re- 
quired an  accusation  of  this  crime  to  be  made  with  all  ex- 
pedition. A  person,  who  knew  another  to  be  guilty,  was 
to  go  instantly,  says  Bracton,  to  the  king  himself,  if  he 

1  Bract.,  116,  110  b,  117,  117  b.  2  Vide  vol.  i.,  383. 
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could  ;  or  send,  if  he  could  not  go ;  or  to  some  familiaris 
of  the  king,  and  relate  the  whole  matter.  This  was  to  be 
done  instantly  ;  for,  according  to  the  same  authority,  he 
was  not  to  stay  two  nights  nor  two  days  in  one  place,  nor 
to  attend  the  most  urgent  business  of  his  own ;  he  was 
hardly  permitted,  says  he,  to  turn  his  head  behind  him ; 
and  the  dissembling  the  charge  for  a  time  by  silence, 
made  him  a  sort  of  accomplice,  and  betrayer  of  the  king ; 
and  afterwards,  should  he  prefer  his  accusation,  he  could 
not  by  law  be  heard,  unless  he  could  show  some  very  good 
reason  for  his  delay.1 

If  this  charge  was  made  upon  public  fame,  the  loss  of 
life  and  the  forfeiture  of  his  inheritance  followed,  as  in 
case  of  an  appeal ;  though  in  Glanville's  time  it  seemed 
to  have  been  otherwise.2  If  the  prosecution  was  by  an 
appellor,  he  was  to  state  the  charge,  with  the  time,  hour, 
and  place ;  and  conclude,  et  hoc  ego,  juxta  consideration  em 
curice,  disrationare  parcdus  sum.  Upon  this  the  duel  was 
awarded,  if  the  appellee  simply  denied  the  fact;  but  he 
might,  if  he  pleased,  make  certain  answers,  which  must 
be  determined  before  the  duel  could  be  awarded.  He 
might  object  any  of  the  points  before-mentioned,  as 
requisite  to  qualify  a  person  to  make  the  charge ;  to  all 
which  the  appellor  might  reply,  and  the  appeal  might  be 
decided  on  such  collateral  inquiry.3 

It  is  made  a  question  by  Bracton,  who  was  to  sit  in 
judgment  upon  and  decide  such  points  of  law.  Wh0 10  judge 
It  could  not  be  the  king,  says  our  author,  for  thereof- 
then  he  would  be  both  prosecutor  and  judge  ;  nor  his  jus- 
tices, for  they  represented  him.  Bracton  therefore  thinks 
that  the  curia  et  pares,  that  is,  the  justices  together  with 
the  pares,  were  to  be  judges  in  all  cases  of  life  and  limb, 
and  disherison  of  heir.  There  could  be  no  doubt,  espe- 
cially since  Magna  Charta,  whether  the  pares  regni  were  to 
be  tried  by  their  peers ;  Bracton  therefore  must  here  be 
understood  as  speaking  of  commoners,  to  whom  the  secta- 
tores  of  the  county  and  other  courts  were  pares,  and  judges 
in  such  courts.  But  these,  we  have  seen,  were  never  pares 
curice  in  the  king's  courts.  And  indeed  the  manner  in 
which  he  gives  this  opinion  is  an  evident  mark  of  a  dif- 
ferent usage  having  subsisted,  and  that  it  was  not  pre- 

1  Bract.,  118  b.  2  Vide  vol.  i.,  457.  3  Bract.,  119. 
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cisely  agreed  in  what  instances  to  recur  to  this  ancient 
common-law  method.  This  idea  of  Bracton  might  be 
executed  by  associating  certain  persons  of  the  county  in 
the  commission  with  the  justices  (as  we  have  seen  was  re- 
quired to  be  done  in  the  commission  of  assize),1  who  would 
be  thus  at  once  constituted  pares  .curice.  The  remainder 
of  this  passage  in  our  author,  as  it  contains  the  opinion 
then  entertained  upon  this  point  and  the  award  of  the 
duel,  deserves  notice.  There  was  to  be  a  distinction  ac- 
cording to  the  fact  on  which  the  appeal  was  grounded, 
whether  it  was  felony  or  trespass;  for  every  trespass,  says 
he,  is  not  felony,  though  every  felony  contain  in  it  a  tres-  ' 
pass.  If  it  was  a  felon}7,  then  the  words  of  the  appeal  were 
to  be  weighed,  and  the  matter  examined  into  ;  as  whether 
the  appellee  would  wage  the  duel,  or  plead  some  of  the 
points  above  mentioned  to  bar  the  appeal ;  and  if  the  duel 
had  been  waged  without  such  examination,  it  might  be 
devadiatum.,  or  retracted.  If  it  turned  out  to  be  rather  a 
trespass  than  a  felony,  the  duel  was  barred  ;  and  then  it 
was  to  be  inquired  of  what  degree  the  trespass  was.  If 
it  was  levis,  and  the  judgment  would  be  only  for  a  slight 
pecuniary  penalty,  the  justices  might  judge  of  it  without 
the  pares;  but  if  it  was  gravis,  and  very  near  to  that  which 
would  have  produced  a  disherison,  and  actually  required  a 
redemption  to  be  paid,  there  the  pares  were  to  be  asso- 
ciated to  the  justices,  lest  the  king,  by  himself  or  his  jus- 
tices, without  the  pares,  should  be  both  actor  and  judex.2 

At  a  time  when  offences  of  leese-majesty  were  so  unde- 
fined, and  accusations  of  that  crime  were  large  and  gen- 
eral, it  was  almost  always  necessary  to  examine  the  mat- 
ter before  it  went  to  the  decision  of  the  duel,  to  see 
whether  it  was  a  felony  or  a  trespass  only  (as  either  of 
those  might  be  an  offence  of  Lese-majesty),  and  whether 
that  or  some  other  was  the  proper  mode  of  trial.  The 
associating  certain  pares  curia?,  as  a  check  upon  the  justices, 
was  a  refinement  which,  however,  does  not  seem  to  have 
been  the  established  and  universal  practice;  for  the  opin- 
ion is  advanced  by  Bracton  with  a  sort  of  apprehension 
that  every  one  did  not  agree  with  him:  sine  prccjudicio 
melioris  sentential?  We  see  that  lsese-majesty  was  not  the 
description  of  any  specific  offence,  which  was  attended 

1   \\di  ante,  34.  i  Bract.,  119.  3  Ibid.,  119  b. 
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with  a  punishment  peculiar  to  itself;  except  that  when  it 
was  also  a  felony,  the  forfeiture  went  to  the  king,  and  not 
to  the  lord. 

Another  species  of  lrese-majesty,  and  that  which,  as  it 
produced  death,  may  be  reckoned  among  the  higher  spe- 
cies, was  the  crimen  falsi;  at  least  that  sort  of  falsification 
that  affected  the  king's  crown;  as  falsifying  the  king's 
seal  in  signing  charters  or  writs;  or  making  charters  or 
writs,  and  putting  forged  seals  thereto.  Another  offence 
which  was  a  sort  of  crimen  falsi,  and  which  affected  the 
king's  crown,  and  was  followed  by  death,  was  the  making 
of  false  money,  or  clipping  that  which  was  good.  This  is 
the  first  mention  of  coining  being  treated  as  a  crime  of 
lsese-majesty.1 

The  fraudulent  concealment  of  treasure  trove  is  consid- 
ered by  Bracton,  as  it  had  been  by  Glanville,2  to  be  a  high 
presumption  against  the  king's  crown  and  dignity:  this 
was  to  be  inquired  of  by  the  country.  Treasure  which 
was  found  in  the  earth  without  an  owner,  belonged  to  the 
king,  as  being  nullius  in  bonis.  So  was  dereliction,  or  wreck 
of  the  sea,  which  being  thrown  overboard  was  abandoned 
by  the  owner;  though  wreck  more  properly  meant  what 
was  cast  on  shore  after  the  destruction  of  a  ship,  where 
there  appeared  no  marks  by  which  the  owner  might  be 
known,  as  a  dog,  or  the  like.  There  is  no  mention  that 
an  infringement  of  this  royalty  was  deemed  a  crime  of 
lsese-majesty,  though  that  of  treasure  trove  was.  To  vio- 
late any  of  the  laws  enacted  and  sworn  toz  for  the  public 
benefit  of  the  realm,  was  considered  as  a  high  presumption 
against  the  crown  and  dignity  of  the  king;  in  which  case 
there  was  a  corporal  punishment  inflicted  on  the  trans- 
gressor, as  the  pillory,  or  tumbrel,  with  a  consequent  in- 
famy, and  sometimes  a  pecuniary  penalty  and  abjuration 
from  the  town  where  the  offender  lived,  according  to  the 
nature  of  the  offence,  and,  probably  our  author  means, 
according  to  the  /particular  directions  of  the  act  which 
had  been  violated:4  though  it  may  be  observed,  that  it 
does  not  appear  to  have  been  usual  in  those  times,  nor 
long  after,  to  affix  in  the  body  of  an  act,  these  or  any 
other  specific  punishment  to  the  breach  of  it. 

The   crime   of  homicide   partly    concerned   the   king, 

1  Bract.,  119  b.  2  Vide  vol.  i.,  383.  3  Leges  statulce,  el  juratce. 

*  Bract.,  120. 
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whose  peace  was  infringed,  and  partly,  as  Bracton  ex- 
presses it,  the  persou  who  was  killed.     Hom- 

Of  homicide,      *    .  .  •     1    ,     i  •  ,  ,      l      o  r 

lcide  might  be  committed  trom  tour  causes; 
it  might  he  ex  justitid,  necessitate  casu,  or  voluntate.  The 
first  was  when  any  one  was  killed  by  sentence  of  a  court, 
and  in  the  forms  of  law;  which  was  so  far  from  an 
offence,  as  to  be  highly  justifiable;  though  it  became  an 
offence,  if  the  due  order  and  course  of  the  law  was  not 
observed.  Homicide  by  necessity  was,  when  it  was  inev- 
itably necessary  to  kill  the  party,  in  order  to  defend  one's 
person  and  property;  for  if  the  necessity  was  not  inevi- 
table, the  fact  was  accompanied  with  the  guilt  of  homicide. 
Accidental  homicide,  or  per  infortunium,  was,  when  a  stone 
was  thrown  at  a  bird,  or  some  other  animal,  and  a  person 
passing  by  unexpectedly  was  struck  and  killed  by  it;  or 
when  a  tree,  which  was  cutting  down,  fell  upon  some- 
body. But  here  a  distinction  was  made  between  a  lawful 
and  an  unlawful  act ;  as,  if  the  stone  was  thrown  towards 
a  place  where  people  were  accustomed  to  frequent,  or  not; 
if  a  person  when  cutting  down  the  tree,  called  out,  and 
gave  notice,  in  proper  and  reasonable  time,  for  any  one  to 
escape.  So  if  an  act  was,  in  the  common  course  of  things, 
lawful  and  proper;  as  if  a  master  did  not  exceed  the 
usual  bounds  in  correcting  his  scholar,  whatever  was  the 
event,  no  homicide  could  be  imputed.  If  the  act  was  un- 
lawful, or,  being  lawful,  was  done  without  due  caution,  it 
would  be  imputed  as  a  crime.  Voluntary  homicide  was, 
where  any  one,  of  certain  knowledge,  and  by  a  premedi- 
tated assault,  in  anger,  or  hatred,  or  for  gain,  killed  any 
one,  nequitef  et  in  feloniti,  against  the  king's  peace.  This 
crime  was  sometimes  committed  in  the  presence  of  others, 
sometimes  without  any  one  seeing  it,  and  then  it  was 
called  murdrum,  as  in  Glanville's  time.1 

It  was  held  at  this  time,  that  if,  after  the  foetus  was 
formed  and  animated,  any  one  struck  a  woman  and  so 
caused  an  abortion,  or  even  if  anything  was  given  to  pro- 
cure an  abortion,  it  was  homicide.  If  a  quarrel  ensued 
between  several  persons,  and  one  was  killed,  though  the 
person  who  struck  the  blow  was  not  known,  yet  they  who 
held  him  while  he  struck,  those  who  came  with  a  bad  in- 
tention, and  even  those  who  only  came  to  counsel  and 

1  Vide  vol.  i.,  460. 
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assist,  were  all  guilty  of  homicide;  nor  was  he  deemed 
entirely  guiltless  who  could  have  rescued  the  deceased 
from  death,  and  neglected  so  to  do.1  It  was  held,  that  an 
infant  and  a  madman  should  be  excused  from  the  pain  of 
homicide.2 

In  the  two  following  cases  the  law  is  thus  laid  down 
by  Bracton.  If  a  man  killed  a  thief  by  night,  the  party 
killing  would  not  be  liable  to  any  punishment,  provided 
he  could  not  have  saved  himself  without  so  doing.  If  a 
person  killed  one  who  was  a  hamsoken,  as  they  then  called 
it,  that  is,  a  housebreaker,  and  the  kiiler  was  standing  on 
his  defence,  he  was  not  to  be  prosecuted.3 

As  a  person  committed  felony  in  killing  another,  so 
might  he  commit  felony  in  killing  himself;  and  this  was 
called  felonid  de  seipso.  Thus,  if  a  person  charged  with  a 
crime,  as  one  taken  for  homicide,  or  in  manifest  theft,  or 
outlawed,  or,  in  short,  apprehended  for  any  crime,  and 
through  fear  of  its  consequences,  killed  himself;  such  a 
person  was  considered  as  corrupted  in  blood,  for  it  was 
taken  as  amounting,  in  effect,  to  a  conviction.  But  those 
who  laid  violent  hands  on  themselves,  when  under  no 
charge  for  any  offence,  were  not  to  forfeit  their  goods  nor 
inheritance  like  the  former,  because,  as  there  was  no  pre- 
cedent felony,  there  could  not  be  a  constructive  convic- 
tion ;  though,  says  Bracton  (in  contradiction,  as  it  should 
seem,  to  what  went  before),  if  a  person  tcedio  vitce,  vet  im- 
patientid  doloris,  killed  himself,  however  his  inheritance 
might  be  saved,  he  yet  forfeited  his  movables.  Again,  if 
a  man  in  the  endeavor  to  do  some  hurt  to  another,  killed 
himself,  the  felonious  design  he  meditated  against  an- 
other would  be  punished  in  himself,  and  his  inheritance 
was  by  law  forfeited.  Should  a  madman  or  an  infant 
commit  any  felony  de  seipso,  they  were  exempted  from  all 
sorts  of  forfeiture,  unless,  indeed,  a  madman  did  the  fact 
in  some  lucid  interval.4 

Having  said  thus  much  of  the  crime  of  homicide,  we 
shall  make  a  little  digression  to  examine  the  The  office  of  the 
method  directed  by  the  law  to  be  pursued  on       «»»*»■ 
the  death  of  a  man,  in  order  to  bring  the  offenders  to 
justice.     The  principal  agents  in  this  were  the  coroners, 
who  were  properly  so  called,  from  the  part  they  took  in 

1  Bract.,  120  b,  121.        2  Ibid.,  136  b.        3  Ibid.,  144  b.         *  Ibid.,  150. 
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the  prosecution  of  those  offences  which  concerned  the 
coronam  regis.  It  was  the  duty  of  the  coroners,  as  soon  as 
they  were  called  upon  by  the  king's  bailiff,  or  some  good 
men  of  the  country,  to  go  to  the  body  of  the  deceased  in 
all  cases,  whether  the  death  was  occasioned  by  a  wound, 
by  drowning,  by  suffocation,  by  accident,  or  by  whatso- 
ever cause,  if  it  was  a  sudden  death  ;  and  as  they  went 
thither,  they  were  to  command  the  four,  five,  or  six  next 
towns  to  appear  before  them,  and  upon  their  oath  make 
inquisition  concerning  the  death.  They  were  to  inquire 
how  the  death  happened,  who  were  present,  who  were 
principals,  who  were  any  ways  assisting  or  consenting 
thereto.  Those  who  were  in  this  manner  found  guilty, 
were  immediately,  if  present,  to  be  delivered  to  the 
sheriff,  and  committed  to  prison ;  and  all  those  who  were 
found  in  the  house  with  the  deceased,  though  not  guilty, 
were  to  be  attached  till  the  coming  of  the  justices,  and 
their  names  enrolled  in  the  coroners'  rolls.  If  the  body 
was  found  in  a  field,  the  finder,  in  like  manner,  was  to  be 
attached.  They  were  to  inquire  whether  the  deceased 
was  known,  where  he  lodged  the  last  night,  and  the  host 
and  all  his  family  were  then  likewise  to  be  attached.  If 
any  one  fled  on  account  of  the  death,  and  was  suspected 
of  being  guilty,  the  coroners  were  to  go  to  his  house  and 
inquire  what  chattels,  corn,  and  land  he  had,  and  cause  it 
all  to  be  appraised,  and  delivered  to  the  township,  which 
was  to  answer  for  the  value  thereof  before  the  justices. 
After  all  this,  and  not  before,  the  body  might  be  buried  ; 
and  if  it  was  buried  without  such  inquisition  and  view 
of  the  coroners,  the  whole  township  was  to  be  in  miseri- 
cordia.  If  a  person  was  drowned,  the  boat  out  of  which 
he  fell  was  to  be  appraised ;  and,  in  all  cases,  the  thing 
which  was  the  causa  mortis  was  to  be  valued,  and  forfeited 
as  a  deodand  to  the  king.  Even  if  the  inquisition  did  not 
find  it  to  be  felony,  but  sudden  or  accidental  death,  yet 
the  finder,  with  all  who  were  in  his  company,  were  to  be 
attached  till  the  coming  of  the  justices.1 

It  was  the  business  of  the  coroners  to  make  like  inqui- 
sition concerning  treasure  trove.  If  any  one  was  charged 
with  being  the  finder,  or  if  a  presumption  was  raised  by 
expensive  living,  or  otherwise,  such  person  was  to  be  at- 

1  Bract.,  121  b,  122. 
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tached  by  four  or  six  pledges,  and  more,  if  they  could  be 
had.  Again,  in  case  of  raptus  virginum,  if  it  was  followed 
up  with  those  circumstances  of  instant  prosecution  that 
are  mentioned  before  from  Glanville,1  the  coroners,  to 
whom  the  complaint  was  made,  were  to  attach  the  of- 
fender by  four  or  six  pledges,  or,  if  there  were  no  very 
strong  marks  of  presumptive  guilt,  only  by  two.2 

The  coroners  had  a  like  office  in  appeals  de  pace  et  plagis. 
They  were  in  the  first  place  to  inspect  the  wound,  and  if 
it  was  mortal,  and  the  appellee  could  be  found,  he  was  to' 
be  taken  and  detained  till  the  party  recovered ;  and  if  he 
died,  to  be  thrown  into  prison :  but  in  the  former  case, 
the  appellee  might  be  attached  by  four,  or  six,  or  more 
pledges,  according  to  the  degree  of  the  wound ;  and  if  it 
was  a  mayhem,  certainly  by  more,  that  the  security  might 
be  good ;  if  he  was  a  stranger,  or  could  find  no  security, 
the  gaol,  says  Bracton,  was  to  be  his  pledge.  The  size  of 
the  wound,  its  length  and  depth,  were  to  be  measured, 
and  that,  together  with  the  part  of  the  body,  and  the 
arms  it  was  made  with,  the  coroner  was  to  see  described 
on  a  roll,  with  the  attestation  of  the  sheriff,  if  the  inqui- 
sition was  taken  in  his  presence,  or  in  the  county.3  Thus 
the  coroners  were  the  first  spring  in  criminal  prosecutions 
that  were  brought  by  appeal. 

To  return  to  the  prosecution  for  homicide.  If  persons 
were  committed  to  prison  for  the  death  of  a  impriSOnment 
man,  they  could  be  delivered  only  in  one  of  audbaii. 
these  three  ways:  they  might  be  discharged  on  pledges 
by  the  king's  command ;  they  might  be  delivered  by 
judgment  of  acquittal ;  or,  if  they  were  clerks,  they 
might  be  claimed  by  the  ecclesiastical  power.  The  way 
in  which  the  king  might  deliver  them  was  by  the  pro- 
ceeding on  the  writ  de  odio  et  atid,  which  was  mentioned 
in  the  observations  upon  Magna  ChartaS  This  was  a  writ 
commanding  the  sheriff  per  probos  et  legates,  etc.,  inquiras, 
utriim  A.,  etc.,  rectatus,  vel  appellatus  sit,  etc,  odio  et  atid,  vel 
eo  quod  hide  cidpabilis  sit,  etc.  Upon  the  return  of  guilty, 
he  was  not  to  be  discharged  on  bail ;  but  if  it  was  re- 
turned that  he  was  imprisoned  odio  et  atid,  he  was  bailed 
till  the  coming  of  the  justices.  This  was  affected  by  an- 
other writ  to  the  sheriff:  Pr&cipimus,  etc.,  si  A.,  etc.,  inve- 

1  Vide  vol.  i.,  461.       2  Bract.,  122.       3  Ibid.,  122  b.      *  Vide  ante,  47. 
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merit  tibi  12  probos  et  legates  homines  de  com  qui  manucapiant 
habendi  eurn  ad  primam  assisam,  etc.,  tunc  eum  tradas  in 
ballum  Mis  12  probis,  etc.  If  the  bailiff'  of  a  liberty  would 
not  admit  a  person  to  bail  according  to  the  sheriff's  direc- 
tion, there  issued  a  writ  to  the  sheriff"  commanding  him, 
non  obstante  libertate,  to  enter  and  make  deliverance  him- 
self.1 

If  a  clerk  imprisoned  was  demanded  by  the  ordinary, 
he  was  to  be  instantly  delivered,  without  any  inquisition 
being  taken  ;  he  was  not,  however,  to  be  let  loose  upon  the 
country,  but  to  be  kept  in  safe  custody,  either  in  the 
prison  of  the  bishop,  or,  if  the  ordinary  pleased,  in  that 
of  the  king,  till  he  had  purged  himself  from  the  offence 
with  which  he  was  charged,  or  had  failed  in  making  his 
purgation,  and  had  been  accordingly  degraded.  Some- 
times the  ordinary  would  not  put  a  clerk  to  purge  him- 
self, unless  a  fresh  charge  was  brought  in  the  ecclesiastical 
court;  in  such  case,  a  writ  might  be  had  to  require  him 
to  proceed  therein. 

These  were  two  of  the  ways  in  which  a  person  impris- 
oned for  homicide  might  be  delivered;  the  third  was  by 
judgment  of  acquittal,  which  needs  no  explanation.  In 
all  other  cases,  the  law  was,  that  persons  might  be  dis- 
charged on  bail ;  and  even  in  these  cases  the  sheriff'  had 
such  a  discretion  allowed  him,  that  the  liberty  of  persons 
charged  with  crimes  depended  wholly  upon  him.  He  was 
to  judge,  from  the  nature  of  the  fact,  the  person's  circum- 
stances, character,  and  the  like;  and  accordingly,  as  he 
thought  tit,  was  to  commit  to  prison,  or  admit  to  bail. 
This  became  peculiarly  hard  from  a  piece  of  law  then 
prevailing,  namely,  that  breach  of  prison,  however  small 
the  offence  for  which  the  party  was  committed,  and 
though  he  was  innocent,  should  be  punished  capitally ; 
and  this  is  one  instance  in  which  the  law  gave  an  entire 
indemnity  to  any  of  the  accomplices  who  would  discover 
the  design.2 

In  the  above  cases,  we  have  supposed  the  offenders  were 
all  forthcoming ;  but  when  they  absented  themselves 
immediately  after  the  fact,  the  process  was  to  raise  hute- 
sium,  or  hue  and  cry,  and  a  secta  or  suit  was  made  after 
them  from  town  to  town  till  they  were  taken,  otherwise 

1  Bract.,  122  b,  123  a,  b.  2  Ibid.,  124. 
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the  township,  where  the  fact  happened,  would  be  in  mis- 
ericordid.  This  hue  and  cry  and  suit  was  made  in  a  dif- 
ferent way,  according  to  the  custom  of  different  places.1 
The  suit  was  to  be  carried  further  than  the  search  from 
town  to  town,  for  the  offender  was  to  be  proclaimed  in 
the  county ;  a  method  which  had  been  adopted  in  mercy 
to  the  absent  fugitive,  who,  it  should  seem,  by  the  old 
law  was  considered  as  an  outlaw  upon  his  flight  merely, 
without  being  proclaimed  with  this  formality  in  the 
county  court.2  The  law  now  was,  that  sentence  should 
not  be  pronounced  against  the  party  till  suit 

\       .  ,    .  °  .        ,,        r         J.  Of  outlawry. 

was  made  in  tins  manner  m  the  county  court, 
and  he  had  had  this  warning  to  appear  and  purge  him- 
self. The  time  given  for  this  was  the  space  of  five 
months ;  that  is,  he  was  to  appear  at  the  fifth  county 
court,  to  answer  for  the  offence  with  which  he  was 
charged  ;  and  if  he  did  not,  then  he  was  adjudged  an  out- 
law, and  suffered  all  the  consequences  of  such  a  sentence. 
If  he  appeared  before  that  period,  he  saved  the  forfeiture 
of  his  land,  but  still  forfeited  his  goods,  on  account  of  his 
flight,  notwithstanding  he  might  be  innocent  of  the 
crime. 

But  the  criminal  could  not  be  prosecuted  to  outlawry 
in  this  way,  unless'  a  person  stood  forth  to  make  the  suit, 
who  could  speak  de  visu  et  audita  that  the  party  had  fled  ; 
and  who  would  call  upon  him  to  return  in  the  king's 
peace,  or  require  that  he  might,  at  the  proper  time,  be 
outlawed ;  and  then  he  was  to  state  the  crime,  as  if  the 
party  was  present,  and  the  appeal  was  going  to  be  heard ; 
and  he  was  to  add,  that  should  he  appear,  he  would  repeat 
the  charge  he  had  made.  Thus  not  only  suit,  but  the 
appeal  was  actually  to  be  made,  before  the  fugitive  could 
be  outlawed.3 

It  should  -here  be  recollected,  that  a  suit  and  appeal, 
when  for  homicide,  could  not  be  prosecuted  by  every  one, 
but  only  by  one  who  was  of  the  blood  of  the  deceased ; 
and  that  the  nearest  was  preferred  to  the  more  remote. 
Yet  some  strangers  were  admitted  to  make  suit;  as  one 
who  was  bound  by  homage  to  the  deceased ;  or  if  he  was 
of  the  manupastas,  or  family  of  the  deceased  person,  or 
could  say  that  he  had  received  at  the  time  of  the  killing 

1  Bract.,  124.  2  Ibid.,  125.  a  Ibid.,  124. 
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any  wound,  or  restraint,  or  the  like.  A  minor  might 
make  suit,  and  appeal ;  but  a  woman,  as  we  have  before 
seen  from  Glanville  and  Magna  Chaiia,1  could  not  have  an 
appeal  except  de  morte  viri  inter  brachia  sua  interfecti,  as 
Bracton  expresses  it.  It  should  be  observed,  that  suit 
could  not  be  made  by  attorney,  if  the  party  was  able  him- 
self to  prosecute.2  If  a  sheriff  proceeded  to  demand  any 
one,  without  a  person  appearing  to  make  suit,  or  without 
the  command  of  the  justices  (who,  we  shall  presently  see, 
could  make  suit  for  the  king  in  case  of  any  intermission 
by  the  appellor),  he  was  in  misericordid. 

Respecting  the  persons  who  might  be  outlawed,  every 
male  who  was  twelve  years  old  might  be  outlawed, 
because  a  person  of  that  age  ought  to  be  in  some  decemia, 
or,  which  answered  the  same  purpose,  in  some  manupas- 
tus ;  but  those  of  inferior  age,  as  they  were  not  sub  lege, 
could  not  properly  be  ever  said  to  be  outlawed,  or  put  out 
of  the  law:  the  same  of  a  woman,  who,  as  she  also  was 
never  in  laughe  —  that  is,  in  frankpledge,  or  in  a  decemia, 
could  not  be  outlawed ;  but  if  she  fled  upon  commission 
of  any  felony,  she  might  be  wayviata,  as  they  called  it  — 
that  is,  be  esteemed  as  one  deserted  and  forlorn,  which 
condition  corresponded  with  that  of  outlawry. 

The  time  necessary  to  complete  the  outlawry  was  this : 
the  offender  was  to  be  demanded  at  four  counties,  from 
county  to  county,  till  he  was  outlawed  ;  but  at  the  first 
county  there  was  only  to  be  what  they  termed  simplex  vo- 
catio;  and  that  was  not  computed  towards  the  time  as  one 
of  the  four  counties ;  so  that  in  truth  five  were  to  pass 
before  the  outlawry  was  had  ;  the  outlawry  therefore  was 
to  be  at  the  fourth  of  those  after  the  simplex  vocatio.  At 
the  fifth,  or,  as  they  called  it,  the  fourth  county,  no  essoin 
or  excuse  could  be  received,  nor  was  it  sufficient  that  any 
one  would  engage  to  produce  him  at  the  next  county ;  for 
this  would  be  protracting  the  time  of  outlawry  ad  in" 
ftnitum.  But  at  any  of  the  preceding  counties,  an  engage- 
ment to  produce  the  fugitive  would  be  admitted  till  the 
fifth  county  ;  and  the  fugitive  had  till  the  fifth  county  to 
render  himself  to  prison,  or  defend  himself  and  purge  his 
innocence ;  but  after  that  time  the  outlawry  stood  in  the 
way,  and  he  could  not  return  till  that  was  removed  by 
the  mercy  of  the  king. 

1  Vide  vol.  i.,  461 ;  ante,  47.  2  Bract.,  124. 
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If  there  was  any  delay  in  making  the  suit,  as  if  hue 
and  cry  had  not  been  raised,  if  the  party  had  not  been 
pursued  from  town  to  town,  nor  to  the  sheriff,  nor  to  the 
coroner,  nor  at  the  first  county  ;  yet  if  a  person  chose  to 
commence  the  suit  afterwards,  he  might,  as  there  was  no 
one  who  had  any  right  to  object  such  deficiency  in  the 
proceeding.  Again,  if  the  suit  had  been  begun  in  time, 
out  a  county  court  was  suffered  to  pass  without  continu- 
ing it,  the  suit  might,  nevertheless,  be  resumed,  so  as  the 
lapsed  county  wasnot  reckoned  towards  the  time  of  com- 
puting the  outlawry ;  and  so  of  any  greater  omission, 
which,  if  rectified,  was  always  done  with  a  view  rather 
to  favor  the  appellee  than  to  oppress  him.  If  upon  any 
of  the  like  failures  of  suit  it  was  not  again  resumed,  the 
county  had  no  power  to  proceed  to  outlawry,  but  they 
were  to  wait  for  the  coming  of  the  justices,  whose  office 
it  was,  among  other  things,  to  give  direction  to  the 
sheriff  to  proceed  to  outlawry,  ex  parte  regis,  in  At  ,kking.s 
default  of  the  appellor.  Thus  could  the  jus-  suit- 
tices  command  the  sheriff  to  proceed  to  outlawry,  where 
there  was  any  slackness  in  the  party  who  had  commenced 
the  suit.  They  might  likewise,  in  cases  where  no  suit 
had  been  commenced  by  an  appellor,  command  the  sheriff 
to  proceed  to  outlaw  a  person  charged  before  them  of  any 
crime ;  but  this  could  not  be  done  till  an  inquisition  had 
been  taken,  to  try  whether  he  was  guilty  or  not.  If  the 
inquisition  found  him  guilty,  then  the  sheriff  was  com- 
manded to  proceed  ;  otherwise,  no  direction  was  given 
about  it.  The  sense  of  this  was,  that  a  reasonable  pre- 
sumption of  the  party's  guilt  should  be  raised  before  he 
was  made  liable  to  the  penalty  of  an  outlawry.  The  pre- 
sumption founded  upon  a  suit  commenced,  though  inter- 
mitted, was  thought  sufficient  to  warrant  the  justices  to 
direct  a  continuance  of  it ;  and  if  no  suit  had  been  com- 
menced, a  sufficient  presumption  was  raised  in  this  man- 
ner by  the  verdict  of  an  inquisition.1  This  was  the  course 
in  which  criminals  might  be  prosecuted  at  the  king's  suit, 
in  default  of  the  suit  of  the  party. 

If  the  due  order  and  formality  was  observed  in  proceed- 
ing to  outlawry,  it  could  be  removed  no  otherwise  than 
by  the   king's   pardon,  even  though  there   should  after- 

1  Bract.,  126. 
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wards  appear  to  have  been  no  crime  committed,  as  if  the 
person  supposed  to  be  killed  should  be  produced  alive. 
But  should  any  of  the  necessary  requisites  towards  the 
outlawry  be  wanting,  it  became  void.     Many  were  the 

Reversal  of  instances  in  which  this  might  happen.  An 
outlawry,  outlawry  was  void  if  it  had  been  without  suit, 
or  without  a  continuance  of  the  suit,  if  it  was  proceeded 
in  after  the  iter  of  the  justices,  without  authority  from 
them ;  or  if  it  was  commenced  at  the  suit  of  the  king, 
without  a  previous  inquisition  ;  if  it  was  pronounced  any- 
where than  within  the  county  ;  supposing  it  for  London, 
if  it  was  pronounced  out  of  the  busting;  if  the  offender 
died  before  the  outlawry  ;  if  the  person  supposed  to  be 
killed  appeared  alive  before  the  outlawry  pronounced  ;  if 
the  prosecutor  died  before  the  outlawry  pronounced ;  if 
the  accused  had  answered  for  the  same  offence  in  some 
other  county ;  if  he  had  surrendered  himself  to  prison 
before  the  outlawry  ;  if  he  had  submitted  to  banishment 
by  consent  of  the  king ;  if  the  outlawry  was  pronounced 
before  the  legal  time  was  elapsed  ;  if  he  was  under  twelve 
years  of  age ;  in  all  such  cases  the  outlawry  would  be  de- 
clared void,  upon  the  accused  coming  in  to  stand  a  trial 
for  the  offence.1 

Processes  of  outlawry  lay  in  every  case  which  was 
charged  to  be  against  the  king's  peace ;  but  not  in  mat- 
ters which  concerned  the  sheriff's  peace  only.2  Outlawry 
lay  not  only  against  those  guilty  of  the  fact,  or,  as  they 
are  more  commonly  called,  principals,  but  also  against 
those  guilty  of  force,  or,  as  they  were  afterwards  called, 
accessories  ;  and  if  neither  of  them  appeared,  the  proceed- 
ing would  be  against  both  at  the  same  time ;  only,  at  the 
last  county,  judgment  was  first  to  be  pronounced  against 
the  principal,  and  then  against  the  accessory,  on  the  same 
day.  Some  thought  it  ought  not  to  be  even  on  the  same 
day  ;  and  others  "said  that  the  accessory  was  not  even  to 
be  demanded  till  the  principal  was  first  convicted.  But 
Bracton  thought  that,  should  they  both  fly,  they  ought  to 
be  proceeded  against  together,  as  above  mentioned  ;  only, 
should  the  accessory  appear  alone,  then  indeed  he  was  not 
to  be  proceeded  against  till  the  principal  was  convicted, 
because,  by  his  appearance,  a  presumption  was  raised  of 
his  innocence. r 
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"When  a  person  was  outlawed,  every  one  who  knowingly 
fed,  received,  or  harbored  him  was  subject  to  the  same 
penalty  as  the  outlaw  himself ;  for  which  reason  an  out- 
law had  in  earlier  times  been  called  a  frendlesman ;  one 
who  could  not,  by  law,  have  a  friend.  An  outlaw  was 
said  caput  gerere  lupinum,  by  which  it  was  not  meant  that 
any  one  might  knock  him  on  the  head,  as  has  been  falsely 
imagined,  but  only  in  case  he  would  not  surrender  him- 
self peaceably  when  taken ;  for  if  he  made  no  attempt  to 
fly,  his  death  would  be  punished  as  that  of  any  other 
man,  though  it  seems  that,  in  the  counties  of  Hereford 
and  Gloucester,  in  the  neighborhood  of  the  marches  of 
"Wales,  outlaws  were  in  all  cases  considered  literally  as 
capita  lupina.1  If  an  outlaw  returned  without  the  king's 
pardon,  he  might  be  executed  without  further  legal  in- 
quiry ;  for,  says  Bracton,  Justum  est  judicium,  quod  sine  lege 
etjudicio  pereat,  qui  secundum  legem  vivere  recusat?  An  out- 
law forfeited  everything  he  had,  whether  it  was  in  right 
or  in  possession ;  all  obligations  and  contracts  were  dis- 
solved, and  all  rights  of  action;  and,  like  a  judgment  of 
felony,  it  operated  with  a  retrospect  to  make  void  all  gifts 
and  sales  made  after  the  felony  committed.  The  manner 
in  which  the  forfeiture  was  distributed  was  this :  all 
chattels  went  to  the  king ;  the  lands  were  taken  into  the 
king's  hands  for  a  year  and  a  day,  and  after  that  (unless 
holden  in  capite)  they  reverted  to  the  lord  of  whom  they 
were  holden.  The  king's  year  and  day  had  grown  into  a 
regular  casualty,  in  lieu  of  the  singular  species  of  punish- 
ment he  might  inflict  by  destroying  houses,  gardens,  and 
meadows ;  and  even  the  year  and  day  used  sometimes  to 
be  released  upon  the  lord's  paying  a  fine.3 

When  a  person  had  been  outlawed  according  to  all  the 
forms  of  law,  he  could  only  be  restored,  as  was  said  be- 
fore, by  the  king's  pardon,  and  that  restored  him  only  to 
the  king's  peace,  so  as  to  enable  him  to  appear  without 
hazard  to  his  person ;  all  the  forfeitures  remained,  and 
every  other  consequence  of  the  outlawry.  For  though 
the  king  might  remit  his  own  claims,  he  could  not  release 
or  disturb  the  interest  of  others.4  This  pardon,  however, 
as  it  only  removed  the  outlawry,  still  left  the  party  to  be 
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proceeded  against  by  the  appellor  for  the  offence  with 
which  he  was  charged.1 

In  such  instances,  where  the  king  would  have  pardoned 
a  conviction  of  the  fact,  he  would  readily  pardon  the  out- 
lawry, as  in  case  of  homicide  per  infortunium,  or  se  defend- 
endo;  and  in  general  where  there  was  no  offence  com- 
mitted. Process  of  outlawry  would  not  lie  against  a 
clerk,  any  more  than  judgment  of  death.2 

We  have  hitherto  spoken  of  such  homicide  as  had  been 
committed  in  the  presence  of  persons,  who 
could  testify  concerning  it.  There  was  another 
degree  of  homicide,  which  was  when  any  one  was  killed 
nullo  sciente  vet  vidente,  prceter  solum  interfeetorem  et  suos  coad- 
jutores  et  fautores,  et  ita  quod  statim  asseguatur  clamor  popu- 
laris;  this  was  called  murdrum,  and  had  been  described  in 
the  same  manner  by  Glanville.3  In  this  case  it  was  pre- 
sumed, according  to  the  law  of  William  the  Conqueror, 
that  the  party  killed  was  a  Frenchman,  unless  Englishery 
—  that  is,  his  being  an  Englishman  —  was  proved  by  the 
relations,  and  presented  before  the  justices.4 

There  were  many  cases  where  a  county  was  excused  from 
paying  a  fine  for  this  murdrum.  One  was  where  the  killer, 
whether  taken  or  not,  was  known ;  for  then  the  felony 
might  be  prosecuted,  either  by  suit  or  inquisition,  to  out- 
lawry ;  much  more  if  the  killer  was  taken,  for  then  he 
might  be  punished ;  so,  if  the  party  survived  some  days, 
for  he  might  discover  the  offender,  and  declare  whether 
he  was  an  Englishman  or  a  Frenchman ;  if  any  had  fled 
to  a  church  for  the  death,  and  had  confessed  it;  so  where 
the  person  was  killed  per  infortunium,  as  by  suffocation, 
drowning,  or  the  like  accident,  though  in  some  places  the 
custom  was  otherwise.  In  all  cases  but  the  preceding,  if 
the  killer  was  not  known  (whether  the  person  slain  was 
English  or  not)  a  murdrum  was  to  be  paid,  unless  English- 

presentment  erV  was  dulv  presented.  This  presentment  was 
ot  Engiishery.  to  be  Defore  t|ie  cor0ners,  at  the  very  time  they 
made  inquisitions  of  the  death.  The  proof  was  different 
in  different  counties ;  in  some,  the  fact  was  presented  by 
two  males  on  the  part  of  the  father,  and  two  females  on 
the  part  of  the  mother,  of  the  nearest  of  kin  to  the  de- 
ceased ;  in  some  counties  by  one  of  each ;  in  others  differ- 
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ently.  The  names  of  these  persons  were  to  be  enrolled  in 
the  rolls  of  the  coroners,  and  to  be  presented  before  the 
justices  itinerant.  If  there  was  any  doubt,  either  of  what 
the  relations  alleged,  or  whether  they  were  related  to  the 
party,  the  Englishcry  was  to  be  declared  per  patriam.1 

If  an  offender  fled  to  a  privileged  place,  he  might  either 
surrender  himself  to  justice,  or  abjure  the  realm 
of  England.  If  he  chose  the  latter,  a  certain 
number  of  days  were  to  be  allowed  him  to  reach  any  port 
he  should  choose,  to  which  he  was  to  make  the  best  of  his 
way,  never  leaving  the  king's  highway,  nor  delaying  two 
nights  at  a  place;  but  he  was  to  keep  on,  so  as  to  arrive 
at  the  port  within  the  stated  time,  and  transport  himself  as 
soon  as  possible.  Before  he  set  out  he  was  to  bind  him- 
self by  an  oath,  taken  before  the  coroners  or  the  justices, 
that  he  would  leave  the  kingdom  of  England,  and  never 
return  to  it  but  by  permission  of  the  king.  This  oath 
ought  to  be  taken  within  forty  days  from  the  offender's 
first  going  to  the  privileged  place,  that  being  the  space 
of  time  allowed  by  the  law  to  sanctuary  persons,  and  par- 
ticularly prescribed  by  the  Constitutions  of  Clarendon,2  as 
the  period  within  which  persons  acquitted  by  the  ordeal 
should  abjure.  However,  if  the  person  flying  to  sanctuary 
would  not  leave  it  at  the  appointed  time,  he  could  not  be 
removed  from  thence  by  lay  hands;  but  it  rested  with  the 
ordinary  of  the  place  to  remove  him,  if  he  thought  fit. 
Should  the  bishop  scruple  to  infringe  the  privilege  of 
sanctuary  (a  scruple  which  could  very  rarely  be  removed 
in  the  mind  of  a  churchman),  there  remained  nothing  but 
to  starve  him  out.3  Thus  stood  the  law  of  sanctuary  and 
abjuration. 

If  a  person  was  in  custody  for  a  felony,  he  was  not  to  be 
stripped  immediately  of  his  goods  and  chattels,  but  as  soon 
as  he  was  taken,  they  were  to  be  appraised  by  the  guard- 
ians of  the  pleas  of  the  crown,  the  bailiffs,  and  other  law- 
ful men,  and  to  be  safely  kept  by  the  bailiffs  till  the  pris- 
oner was  either  convicted  or  acquitted.  In  the  meantime, 
he  was  to  have  the  use  of  them  to  provide  himself  with 
necessaries ;  and  if  they  were  taken  from  him,  he  might 
have  a  writ,  commanding  the  sheriff  to  see  it  ordered  in 
the  above  manner.     It  was  a  rule  that  a  prisoner  should 
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not  be  brought  before  the  justices  legatis  manibus,  with  his 
hands  tied ;  though  sometimes,  to  prevent  escapes,  they 
might  bind  his  feet.1 

Having  thus  brought  the  prisoner  into  court,  the  next 
step  would  be  to  state  the  words  of  the  appeal,  with  the 
defence  of  the  appellee,  and  the  joining  issue  on  the  fact, 
and  going  to  trial ;  but  before  we  come  to  speak  so  par- 
ticularly of  this  proceeding,  it  will  be  proper  to  premise 
somewhat  concerning  the  alterations  which  had  taken 
place  during  this  reign  in  the  modes  of  trial  in  criminal 
inquiries.  The  trial  by  ordeal  had  continued  till  the 
ordeai gop3  judgments  of  councils2  and  the  interference 
out  of  Sse.  Qf  tjie  dergy  at  length  prevailed  against  it.  In 
the  third  year  of  this  reign  direction  was  given  to  the 
justices  itinerant  for  the  northern  counties  (and  probably 
to  the  others  likewise)  not  to  try  persons  charged  with 
robbery,  murder,  or  other  such  crimes,  by  fire  and' water ; 
but,  for  the  present,  till  further  provision  could  be  made, 
to  keep  them  in  prison  under  safe  custody,  so,  however, 
as  not  to  endanger  them  in  life  or  limb;  and  for  those 
who  were  charged  with  inferior  offences,  to  cause  them  to 
abjure  the  realm.3  What- further  provision  was  made,  as 
thereby  promised,  does  not  appear  (a) ;  but  we  find  this 

(«)  There  was  no  statutory  enactment,  but  (as  Dr.  Lingard  states)  the 
judges,  of  their  own  authority,  adopted  a  practice  which  had  been  creeping 
into  the  criminal  courts  ever  since  the  proof  of  innocence  by  compurgation 
had  been  abolished  under  Henry  III.  When  a  prisoner  found  himself  in- 
capable of  battle,  or  was  afraid  of  the  trial  by  battle,  he  would  solicit,  and 
sometimes  purchase  of  the  crown,  permission  to  put  himself  upon  his  country, 
that  is,  to  have  the  question  of  fact  determined  by  inquest,  of  the  jurors 
of  the  court,  as  was  generally  done  in  civil  suits  (see  instances  in  Mot.  Curiae 
Meg.  of  Richard  I.  and  1  John,  vol.  i.,  204;  ii.  30,  97,  121,  173,  230,  245). 
On  these  occasions  the  accused  often  pleaded  that  the  charge  was  founded  in 
malice  and  hatred,  and  asked  that  the  jury  might  inquire,  "  utrum  atia  sit 
vel  non."  It  had  been  hitherto  a  favor,  which  depended  on  the  discretion 
of  the  judges;  but  now  it  was  offered  to  all,  and  was  gladly  accepted  by  most. 
The  accused  had,  indeed,  the  right  of  rejecting  it;  but  if  he  did,  and  re- 
fused to  plead  before  a  jury,  he  might  be  remanded  to  prison,  and  be  made 
to  suffer  the  peine  forte  et  dure,  (Lingard's  Hist.  Eng.,  ii.,  c.  6.)  For  this  lat- 
ter part  of  the  statement,  the  learned  writer  cites  no  authorities,  except  the 
entries  in  the  rolls  already  quoted  —  entries  of  prisoners  putting  themselves 
on  the  country,  which  do  not  support  it.  It  is  certain,  however,  that  in 
Alfred's  time  there  was  trial  by  jury  in  criminal  cases,  and  equally  certain 
that  jurors,  in  those  days,  were  witnesses;  and  tli.it  if  there  were  no  wit- 
nesses, as  there  could  hardly  be  in  many  criminal  cases,  as  murder,  there 
could  be  no  trial  by  jury,  and  therefore  the  ordeal  was  resorted  to,  in  default  of 

1  Bract.,  136  b,  137.  3  Dugd.,  Ori.  Jur.,  87. 

2  Dec.  pars.  2,  caus.  2,  quest.  5,  c.  20. 


CHAP.  VIII.]  CRIMINAL    LAW  —  TRIAL.  287 

order  of  council  had  such  an  influence  towards  abolishing 
this  superstition,  that  it  went  quite  out  of  use  by  the  time 
of  Bracton,  who  makes  no  mention  of  it  in  his  book  (a). 

witnesses.  On  the  other  hand,  if  there  were  witnesses  (in  which  case  the  accused 
might  prefer  the  ordeal),  it  does  not  appear  whether  trial  by  jury  was  enforced, 
or  whether  the  accused  had  an  option.  The  question,  however,  as  to  the  en- 
forcing of  trial  by  jury  in  all  criminal  cases,  appears  to  depend  upon  a  consid- 
eration overlooked  by  the  learned  historian  just  quoted,  viz.,  Whether  or  not, 
at  this  period,  trial  by  jury  had  ceased  to  be  mere  trial  by  witnesses,  and  had 
become  a  trial  by  the  jurors  upon  the  evidence  ;  for,  if  not,  it  is  difficult  to  see 
how  the  trial  by  jurors  could  be  enforced  in  all  cases,  i.  e.,  in  cases  where  there 
were  no  witnesses.  For  so  long  as  jurors  were  witnesses,  there  could  be  no 
trial  by  jury  where  there  were  no  witnesses.  It  rather  appears  that,  at  this 
period,  jurors  had  not  ceased  to  be  witnesses;  and  therefore  there  is  reason  to 
doubt  whether  the  learned  Lingard  is  right  in  supposing  that,  at  this  time, 
trial  by  jury  was  directly  enforced  in  all  cases ;  nor  do  the  entries  on  the  rolls 
he  refers  to  appear  to  support  such  a  conclusion,  as  they  only  show  that  there 
was  trial  by  jury  allowed.  It  was  quite  another  thing  to  enforce  it;  and  of 
this  there  is  no  evidence.  The  ancient  usage,  as  stated  by  the  author  a  little 
further  on,  was  to  give  the  option  to  a  prisoner  to  be  tried  "  by  God  " — i.  e., 
the  ordeal  —  or  "your  country,"  which  meant  a  jury;  and  this  supports  the 
view  that  trial  by  jury  was  allowed  in  criminal  cases,  as  it  was  in  the  reign 
of  Henry  II.  in  civil  cases,  and  also  seems  to  show  that  trial  by  evidence  was 
gaining  ground.  It  would  appear,  indeed,  that  under  the  ordinance  now  in 
question,  some  inquiry  must  have  been  made  by  means  of  evidence ;  and 
there  is  no  doubt  it  was  an  indirect  way  of  coercing  prisoners  to  put  them- 
selves upon  the  country,  by  keeping  them  in  prison  until  they  did  so.  This 
view  is  supported  by  a  passage  in  the  Mirroi temp.  Edward  I. —  which  com- 
plains that  the  people  were  not  allowed  the  trial  by  the  miracle  of  God,  as 
the  ordeal  was  called. 

(a)  There  can  be  no  doubt  that  trial  by  jury  very  gradually  superseded  every 
other  mode  of  trial.  The  trial  by  jury  which  was  mentioned  by  Glanville, 
in  the  reign  of  Henry  II.,  as  jurata  patriee  sine  visneto  (Glan.,  lib.  ix.,  c.  xi. ; 
vii.,  c.  xvi. ;  v.,  c.  iv.),  and  in  his  time  allowed  as  real  actions  at  the  elec- 
tion of  the  defendant,  was  afterwards  so  much  approved  of,  that  suitors  were 
led  to  adopt  the  same  course  of  proceeding  by  mutual  consent,  or  by  advice 
of  the  court,  as  Glanville  says:  "  Tunc  eo  consensu  ipsarum  partium  tunc  etiam 
de  consilio  curice"  (lib.  xiii.,  c.  ii.).  And  instances  of  it  are  to  be  found  on 
the  rolls  (see  Placit.  Abb.,  140;  Brae,  147);  and  in  the  time  of  Bracton  it 
had  become  the  most  ordinary  method  of  deciding  questions  of  fact. 

It  is,  however,  abundantly  manifest  that  at  this  time  jurors  still  continued 
to  be  only  witnesses,  and  to  find  their  verdicts,  as  Bracton  often  explains, 
only  upon  what  they  have  themselves  known,  and  heard,  or  seen.  Thus,  in 
the  reign  of  Kichard  I.,  the  jury  found  a  special  verdict  in  these  terms:  "Assisa 
dicunt  quod  numquam  viderunt  aliquam  personam  prsesentari  ad  ecclesiam 
sed  semper  tenuerunt  personas,  persona  in  personam  ut  de  patre  in  filium, 
usque  ad  ultimam  personam  quae  ultimo  obiit"  (Plac.  Abb.,  iii. ;  Norfolk). 
So  in  the  same  reign,  in  an  assize  of  novel  disseisin,  there  is  this  entry : 
"Assisa  venit  recognitura  si  Adam  de  Grenville  et  Willielmus  de  la  Folie 
dessaisaverunt  injuste,  et  sine  judicio,  Willielmuni  de  Weston  de  libero  ten- 
emento,  juratores  dicunt,  quod  non  viderunt  unquam  aliam  saisitum  de  ten- 
emonto  ille  nisi  Will,  de  la  Folie."  So,  in  the  reign  of  John,  there  is  this 
entry:  "Juratores  dicunt  quod  ecclesias  sancta  Helenas  n unquam  fait 
capella  pertinens  ad  ecclesiam  sancti  Michaelis  quae  est  de  donatio  domini 
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As  to  the  trial  by  duel,  it  should  seem  that  some  direction, 
like  that  just  mentioned,  had  been  made,  which  gave  to  a 
party  appealed  an  election  to  defend  himself  per  corpus  or 
per  patriam;  a  regulation  which,  no  doubt,  was  framed  in 
analogy  with  the  institution  of  the  assize  in  lieu  of  the 
duel  in  a  writ  of  right;  and  as  in  that,  so  here,  if  the  ap- 
pellee put  himself  upon  the  country,  he  could  not  after- 
wards defend  himself  by  duel,  nor  vice  versa.1 

This  option  of  trial  was  not  so  wholly  left  to  the  party 
appealed,  but  that  the  justices  assumed  a  power 

The  duel.  £   .  j.       1    ■  4.    *  C  J-        ~\ 

ol  control  in. certain  cases  01  a  very  particular 
nature;  and  directed  the  one  or  the  other,  as  it  seemed  to 
them  best  suited  to  the  matter  of  inquiry.  Thus  where 
a  person  was  poisoned,  the  appellee  had  no  election,  but 
was  compelled  to  defend  himself  per  corpus  ;  because,  says 
Bracton,  the  patria  could  know  nothing  of  a  concealed 
fact,  like  this,  but  by  conjecture  or  by  hearsay,  which 
would  be  no  proof,  either  for  the  appellor  or  the  appellee. 
Again,  some  cases  were  held  so  clear,  as  to  stand  in  need 
of  neither  ;  as,  where  a  person  was  found  near  the  deceased 
with  a  drawn  knife ;  where  a  person  slept  in  the  same 
house  with  the  deceased,  and  raised  no  hue  and  cry.  In 
these  and  the  like  cases  of  violent  presumption,  the  ap- 
pellee was  not  admitted  to  defend  himself  either  per  cor- 
pus or  per  patriam,  but  such  a  manifest  circumstance  was 
considered  as  a  conviction  of  the  fact.2 

In  all  appeals  of  felony  it  was  required,  that  the  year, 

regis,  sed  semper  temporibus  suis  judicaverent  illam  esse  matricem  eccle- 
siara"  (Plac.  Abb.,  94;  Lane,  rot.,  in.).  "Et  quod  nesciunt  si  Willielmus  de 
la  Folie  dissaisisset,  cum  inde  vel  non,  consideratum  est  quod  alii  juratore* 
eligantur  qui  melius  sciant  rei  veritatem.  Dies  datus  est  eis  ad  diem  Mer- 
curii"  (Plac.  Ab.  Wilteser).  From  this  it  appears,  that  if  it  happened  that 
the  jury  did  not  know  enough  of  the  matter  to  determine  it,  the  course  was 
to  have  another.  So  it  is  laid  down  in  Bracton,  upon  a  question  whether 
the  plaintiff  claiming  to  be  tenant  by  the  courtesy,  had  issue  by  his  wife :  "  Si 
dicant  juratores  quod  bene  viderunt  eum  seysitum  et  postea  ejectum  per 
tenentum  sed  de  aliquo  puero  nihil  sciunt,  quia  mater  obiit  inpariendo,  extra 
comitatem  in  remotis  quia  eorum  veredictum  insuffiens  est  et  quia  ipse 
ignorare  possunt  ea  qua?  fiunt  in  remotis,  recurrendum  erit  ad  comitatum  et 
ad  vicenetum  ubi  mater  obiit ;  et  ibe  facta  inquisitione  de  veritate  terminetur 
negotium  "  (Bracton,  fol.  216  a).  Thus  it  is,  that  in  an  assize  the  jurors  were 
said  to  recognize,  that  is,  to  declare  upon  their  knowledge  or  recollection. 
Thus,  in  the  reign  of  John,  we  find  a  jury  declaring:  "Quod  ipse  recog- 
noverunt  quod  interfuerunt  ubi.  Ricardus  de  W.  coram  ipsis  et  aliis,  etc., 
propria  voluntate  vendidit  terram  suam,"  etc. 

1  Bract.,  137.  2  Ibid.,  137  a,  b. 
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day,  hour,  and  place,  should  be  stated  precisely ;  and  it 
was  to  be  charged  de  visit  et  audita,  upon  the  testimony  of 
the  party's  own  senses.  The  form  of  an  appeal  of  homi- 
cide was  as  follows  :  A.  appellat  B.  de  morte  C.  ApPeai  of'hom- 
fratris  sui,  quod  sicut  ipse  A.  et  C.frater  suus  es-  icide- 
setU  in  pace  Dei  et  domini  regis  apud  such  a  place,  faciendo 
such  a  thing,  or  transeundo  from  such  a  place  to  such  a 
place,  on  such  a  day,  year,  and  hour,  venit  idem  B.  with 
such  a  one,  et  nequiter,  et  in  felonid,  et  in  assultu  premeditato, 
et  contra  pacem  domini  regis  ei  datam,  fecit  idem  B.  proedicto 
fratri  suo  C.  iinum  plagam  mortalem  in  capite  quodam  gladio, 
ita  quod  obiit  infra  triduum  de  plaga  ilia ;  and  then  concluded 
thus :  Et  quod  fecit  hoc  nequiter,  et  in  felonia,  et  contra  pacem 
domini  regis,  qffert  se  disrationare  versus  eum  ubicunque  per 
corpus  swum;  sicut  ille  qui  proesens  fuit,  et  hoc  vidit,  et  sicut 
c twice  domini  regis  consideravit,  et  si  de  eo  male  contigerit,  per 
corpus  of  such  a  one,  fratris  sui,  or  parentis  C.  qui  similiter 
hoc  offert  disrationare  per  corpus  suum,  sicut  curia  consideraverit.1 
This  was  the  form  of  an  appeal  against  the  principal.  An 
appeal  against  an  accessory,  or  one  guilty  of  force,  as  they 
called  it,  was  thus:  A.  appellat  B.  de  fortia,  quod  cum  ipse  et 
C.frater  suus  essent,  etc.,  venit  idem  D.  cum  prcedicto  B.  et  cum 
aliis,  naming  them,  et  tenuit  ipsum  C.  fratrem  suum,  quamdiu 
ipse  B.  interfecit  eum ;  et  quod  hoc  fecit  nequiter,  etc.  After 
this  the  appellee  made  his  defence,  in  this  way :  Et  B. 
venit,  et  defendit  omnem  feloniam,  et  pacem  domini  regis  infrac- 
tam,  et  quicquid  est  contra  pacem  domini  regis,  et  mortem,  and 
everything  charged  in  the  appeal ;  and  concluded  with 
putting  himself  upon  the  country,  or  defending  himself 
per  corpus;  et  quod  idem  inde  culpabilis  non  sit,ponit  se  super 
patriam  de  bono  et  malo,  if  he  chose  that  trial ;  or  paratus 
est  se  defendere  versus  eum  per  corpus  suum,  sicut  curia  domini 
regis  consideraverit.  The  appellee  was  compelled  to  name 
one  or  other  of  these  trials ;  for  if  he  had  said  simply, 
quod  velit  se  defendere,  sicut  curia  domini  regis  consideraverit, 
it  would  have  been  no  defence  at  all  ;2  and  accordingly, 
we  may  suppose,  the  appeal  would  have  been  taken  pro 
confesso;  for  the  court  were  not  to  instruct  him  how  he 
was  to  defend  himself.  But  if  he  had  said,  paratus  sum 
defendeve  velpcr  corpus  meum,  vel  per  patriam,  sicut  curia  con- 
sideraverit, it  should  seem,  says  Bracton,  that  he  thereby 

1  Bract.,  138.  2  Ibid..  138  b. 
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gave  up  his  election ;  and  then,  we  suppose,  the  court 
would  refer  it  to  the  more  rational  trial,  that  by  jury.1 

If  he  made  choice  of  the  trial  per  patriam,  he  was  not  to 
prefer  the  patria  of  any  hundred  he  iiked ;  but  that  was 
to  be  determined  by  the  judge,  who  might  assign  which 
twelve  he  pleased,  of  those  returned  for  each  hundred. 
This  practice  was  in  order  to  guard  against  partiality  and 
collusion  ;  for,  says  Bracton,a  man  might  have  lived  very 
reputably  in  one  patria,  and  not  so  in  another.  If  he  had 
chosen  the  defence  per  corpus,  the  justices,  before  they  suf- 
fered the  duel  to  commence,  were  to  examine  into  the  cir- 
cumstances of  the  fact, lest  it  might  be  some  trifling  trespass, 
in  which  the  duel  would  not  lie:  a  laudable  caution  to  pre- 
vent the  unnecessary  hazard  of  life  in  that  barbarous  trial.3 

But  many  exceptions  might  be  made  to  the  appeal, 

Exceptions  which  would  supersede  the  necessity  of  recur- 
therew.  ring  to  either  of  these  trials.  These  were  either 
such  as  were  general,  and  were  equally  decisive  in  all  ap- 
peals ;  or  such  as  were  specially  appropriated  to  particular 
prosecutions.  Of  the  former  kind  were  the  following :  that 
suit  had  not  been  properly  made ;  that  the  coroner's  roll 
and  the  appeal  made  in  court  did  not  agree ;  that  the  coro- 
ner's and  sheriff's  rolls  varied  from  each  other;  that  the  ap- 
pellee had  been  already  appealed  and  acquitted  of  the  fact ; 
that  an  iter  had  intervened  since  the  fact,  without  any 
prosecution  commenced ; 3  that  the  appeal  was  brought 
per  odium  et  attain;  that  it  would  not  lie  between  the  ap- 
pellor and  appellee,  being  lord  and  tenant,  or  lord  and 
villein  ;  that  there  was  no  mention  in  the  appeal  de  visit 
et  auditu;  that  there  was  a  variation  in  the  name;  that 
the  appellor  had  once  made  a  retraxit  of  his  suit ;  that  the 
appellor  was  a  manifest  traitor  convict,  or  a  thief,  and 
provor ;  that  the  fact  was  not  laid  de  pace  domini  regis,  but 
de  pace  justitiarii,  or  de  pace  vicecomitis;  that  it  was  not  laid 
to  be  a  felony ; 4  that  the  appellor  was  a  clerk.  The  ap- 
peal might  also  be  deferred  for  a  time,  by  alleging  the 
minority  of  either  the  appellor  or  appellee.5 

If  none  of  these  exceptions  could  be  made  and  sup- 

1  Perhaps  this  might  be  the  origin  of  the  modern  form  in  which  a  prisoner 
puts  himself  on  trial, —  by  Ood  and  my  country, —  though  now  the  or  is  changed 
to  and;  the  former  signifying  the  same  as  per  corpus,  which  was  always  con- 
sidered as  an  appeal  to  heaven. 

2  Bract.,  138  b.      3  Ibid.,  139  b,  140  a,  b.      *  Ibid.,  141.     5  Ibid.,  141  b. 
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ported,  the  duel  might  be  waged.  We  have  seen  in  what 
manner  a  right  to  land  was  tried  by  duel.1  We  have  now 
an  opportunity  of  relating  the  method  of  ordering  this 
proceeding  in  an  appeal.  When  the  duel  was  waged,  the 
appellee  first  gave  security  to  defend,  and  then  the  appel- 
lor gave  security  to  maintain  the  appeal ;  after  which  the 
appellee  took  an  oath,  denying  the  matter  of  the  appeal 
word  for  word :  "  Hear  this,  O  man,  whom  I  hold  by  the 
hand,  who  call  yourself  John  by  the  name  of  baptism, 
that  I  did  not  kill  your  brother,  nor  gave  him  a  wound 
with  a  sort  of  weapon  by  which  he  might  be  removed 
further  from  life,  or  brought  nearer  to  death ;  nor  did  you 
see  this,  so  help  me  God,  and  these  holy  Gospels."  This 
was  the  form  of  swearing,  with  the  additional  circum- 
stances of  time,  place,  and  the  like.  It  seems  very  re- 
markable, that  anything  should  be  rested  upon  the  sort 
of  instrument  with  which  a  man  was  killed;  but  so  it 
was.  Bracton  says,  it  might  be  laid  in  the  appeal  as  done 
with  any  kind  armormn  molutorum;  but  not  with  a  stick, 
or  stone,  or  other  wTeapon  that  could  not  be  said  to  be 
arma  moluta.  It  may  be  said,  that  Bracton  states  this 
only  as  an  opinion  held  by  some,  secundum  quosdam;  yet  he 
seems  to  give  an  absolute  opinion,  that  a  wound  with  a 
stick  or  stone  would  not  be  properly  laid.2 

After  this,  the  appellor  swore  in  maintenance  of  his 
appeal  thus:  "Hear  this,  0  man,  whom  I  hold  by  the 
hand,  who  are  called  John  by  the  name  of  baptism,  that 
you  are  perjured,  and  therefore  perjured,  because  you 
wickedly  and  feloniously  did  kill  C.  my  brother ;  and 
wickedly  and  feloniously,  and  with  a  premeditated  assault 
did  give  him  such  a  wound,  with  such  a  sort  of  weapon, 
that  he  died  thereof  in  three  days ;  and  this  I  saw,  so 
help  me  God,  and  these  holy  Gospels :  "  to  which  were  to 
be  added,  as  in  the  former  oath,  the  time,  place,  name, 
and  the  other  necessary  circumstances,  so  as  to  support 
and  cover  everything  charged  in  the  appeal.  After  the 
oaths  were  thus  taken,  the  appellee  was  to  be  committed 
to  two  knights  or  other  lawful  men,  according  to  his  rank, 
who  were  to  lead  him  to  the  field  assigned  for  the  duel ; 
and  the  appellor  in  like  manner.  There  they  were  both 
to  be  guarded  so  that  no  one  might  converse  with  them, 

1  Vide  vol.  i.,  329.  2  Bract.,  138. 
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till  tliey  engaged  in  the  duel.  Before  they  engaged,  each 
was  to  swear  in  this  manner:1  "Hear  this,  ye  justices, 
that  I  have  not  eat  nor  drank,  nee  aliquis  pro  me,  nee  per  me 
propter  quod  lex  Dei  deprimi  debeat,  et  lex  diaboli  ex  altari,  sic 
me  Deus  ad/iivei."  After  this  a  proclamation  was  made, 
forbidding  all  persons,  whatever  they  heard  or  saw,  to 
move  or  speak  a  word,  upon  pain  of  imprisonment  for  a  year 
and  a  day  ;  and  then  the  appellor  and  appellee  engaged. 
If  the  appellor  was  vanquished,  or  if  the  appellee  defended 
himself  the  whole  day  till  the  stars  began  to  appear,  he  was 
acquitted  of  the  appeal ;  because  the  appellor  had  engaged 
to  convict  him  that  day,  and  had  failed.  He  was  also  ac- 
quitted as  against  all  others  who  had  appealed  him  of  the 
same  fact;  as  were  those  likewise  who  were  appealed  of 
force  or  command.  But  if  the  appellee  was  vanquished,  he 
suffered  capitally,  and  forfeited  everything  from  him  and 
his  heirs,  as  was  before  stated  in  case  of  outlawry.  Should 
the  appellor,  when  he  came  into  the  field,  make  a  retraxit 
of  the  appeal,  he  was  to  be  sent  to  gaol,  and  he  and  his 
pledges  of  prosecuting  the  duel  were  in  misericordid.  But 
it  was  otherwise,  if  he  was  vanquished  ;  for  though  he  was 
to  be  sent  to  gaol,  he  was  generally  pardoned  the  miseri- 
cordia,  in  consideration  that  he  had  engaged  in  mainte- 
nance of  the  king's  peace.2 

After  the  principal  was  convicted,  they  might  proceed 
to  the  duel  against  the  accessory.  This  might  be  the  next 
day.  Or,  if  the  accessories  had  not  been  yet  appealed, 
they  might  then  state  an  ^appeal  against  them,  and  pro- 
ceed in  Tike  manner  as  before  mentioned  in  case  of  princi- 
pals ;  and  the  accessory,  if  convicted,  would  sutler,  as  the 
principal,  according  to  the  maxim,  satis  occidit  qui  prmcipit. 
If  anything  happened  which  prevented  the  appeal  against 
the  accessories,  the  king  might  take  it  up  pro  pace  sua; 
and  then  the  trial  would  of  necessity  be  per  patriam;  for 
the  duel  could  not  be  waged  against  the  king.  There 
were  other  instances  where  the  duel  could  not  be  waged ; 
as,  when  the  appellor  was  a  woman  ;  when  the  appellor 
had  been  maimed,  or  was  above  sixty  years  old  ;  though 
in  this  last  case  he  had  his  election.3  We  have  seen,  in 
Glanville's  time,  that  there  was  a  different  judgment, 
when  the  offender  failed  to  purge  himself  per  legem,  and 

1  Bract,  138.  2  Ibid.,  142.  3  Ibid.,  142  b. 
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when  be  was  vanquished  in  the  duel.1  A  similar  differ- 
ence seems  to  have  subsisted  at  this  time ;  for  when  the 
king  pursued  an  appeal  pro  pace  sad,  and  convicted  the 
party  by  the  inquest,  Bracton  doubted  what  was  to  be  the 
punishment.  Some  thought  it  was  to  be  capital,  as  it 
would  have  been  if  the  appeal  had  gone  on  at  the  suit  of 
the  party ;  others  thought,  that  it  was  to  be  only  a  pe- 
cuniary penalty ;  and  yet,  where  a  woman  convicted  a 
man  of  a  rape  per  patriam,  he  suffered  as  upon  an  appeal 
in  other  cases.2 

We  have  hitherto  been  treating  of  a  prosecution  when 
a  person  chose  to  stand  forth  as  accuser,  and  when  the 
king  carried  on  the  suit,  on  the  omission  or  failure  of  such 
person  in  continuing  it.  It  remains  now  to  say  something 
upon  the  other  mode  of  prosecution,  which  was  when  a 
person  was  indicted  per  famam  patriae.  This  was  prob- 
ably no  other  than  the  fama  publico,  mentioned  proceedingper 
by  Glanville  ;3  which  raised  a  presumption  famam  patriae 
amounting  to  a  conviction,  till  the  party  had  purged  him- 
self from  the  suspicion  thereby  thrown  upon  him  ;  for 
this,  like  other  presumptions,  was  open  to  a  proof  or  pur- 
gation to  the  contrary.  The  fame  which  was  sufficient  to 
raise  this  presumption,  ought  to  be  such  as  was  enter- 
tained by  good  and  grave  men,  who  deserved  credit,  and 
not  the  flying  reports  of  common  conversation.  Thus,  as 
a  person  indicted  per  fa?ne?n  patrice  was  charged  by  the 
patria,  or  twelve  jurors,  elected  ^n  the  manner  before 
mentioned,  who  had  founded  the  accusation  upon  their 
own  knowledge  or  persuasion,  collected  from  observation 
or  report ;  it  became  the  judge,  if  he  had  any  doubt,  or 
suspected  the  jury,  to  make  strict  examination  into  the 
matter,  and  ask  the  twelve  how  they  learnt  what  they  in 
their  verdict  declared  concerning  the  person  indicted  ;  and 
upon  their  answers  he  might  judge  whether  the  charge 
was  founded  in  truth  or  malice.4  Perhaps,  says  Bracton, 
some  of  the  jurors  might  say,  that  they  collected  their 
information  from  one  of  their  brother-jurors;  who,  upon 
being  interrogated  particularly,  might  say  he  had  it  from 
such  a  one,  and  so  on,  till  it  was  traced  to  some  disrepu- 
table person,  who  deserved  no  credit.  It  often  happened 
that  these  examinations  brought  to  light  the  iniquity  of 

1  Vide  vol.  i.,  394.        2  Bract.,  143.       3  Vide  vol.  i.,  457.       *  Bract.,  143. 
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a  charge.  It  sometimes  turned  out  that  an  imputation  of 
a  crime  was  contrived  to  be  thrown  on  a  freeholder  by  his 
lord,  in  order  to  get  an  escheat ;  sometimes  by  a  neighbor 
from  other  malicious  motives. 

When  this  examination  had  been  made  in  order  to  pro- 
ceed to  taking  the  verdict,  and  giving  judgment  thereon 
with  more  security,  then  the  judge  was  to  inform  the  party 
indicted,  that,  if  he  entertained  suspicion  of  any  of  the 
jurors,  he  might  have  them  removed  ;  for,  if  no  objection 
was  made  to  any  of  them,  when  the  twelve  jurors 1  ap- 
peared, they  were  all  sworn,  either  singly,  or  all  together, 
as  follows  :  "  Hear  this,  ye  justices,  that  we  will  speak  the 
truth  of  that  which  you  shall  require  of  us  on  the  part  of 
our  lord  the  king,  and  in  nothing  will  we  omit  to  speak 
the  truth  ;  so  help,"  etc.  After  which  one  of  the  justices 
gave  them  the  matter  in  charge  in  this  way  :  "  This  man, 
who  is  here  present,  charged  with  such  a  crime,  comes 
and  defends  the  death  and  everything  with  which  he  is 
charged,  and  puts  himself  thereof  upon  your  tongues,  de 
bone  et  malo;  and  therefore  we  charge  you,  by  the  faith  by 
which  you  are  bound  to  God,  and  by  the  oath  you  have 
taken,  that  you  make  known  to  us  the  truth  thereof;  nor 
do  you  omit,  through  fear,  love,  or  hatred,  but  that,  hav- 
ing God  before  your  eyes,  you  declare  whether  he  is  guilty 
of  that  with  which  he  is  charged,  or  not  guilty ;  and  do 
not  bring  any  mischief  on  him,  if  he  is  innocent  of  the 
crime."  According  to  the  verdict  given  by  the  jurors, 
the  party  was  either  delivered  or  condemned. 

The  form  in  taking  an  inquest  per  patriam  was  to  be 
observed  by  the  justices  in  all  cases,  where  a  party,  as  in 
the  above-mentioned  instances,  had  put  himself  upon  an 
inquest.  Whenever  the  justices  suspected  the  charge  to 
be  true,  and  that  the  jurors,  through  fear,  or  love,  or 
malice,  were  inclined  to  conceal  the  truth,  they  might,  if 
they  pleased,  separate  them  one  from  the  other,  and  ex- 
amine them  apart,  in  order  to  sift  out  the  real  truth  of 
the  matter.2 


1  It  seems  from  the  manner  in  which  Bracton  expresses  himself,  as  if,  in 
cases  of  killing,  the  four  townships  which  had  appeared  before  the  coroners 
were  joined  with  the  jurors  of  the  patria,  and  must  concur  with  them  in  their 
verdict.  Bracton  says,  that  any  of  the  townships  might  be  challenged,  the 
same  as  the  other  jurors.     Bract.,  153  b,  154  a.      Vide  ante,  268. 

2  Bract.,  143  b. 
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Here  then  do  we  see  the  office  of  the  twelve  jurors 
chosen  out  of  each  hundred  at  the  eyre;  they  were  to 
digest  and  mature  the  accusations  of  crimes  founded  upon 
report,  and  the  notorious  evidence  of  the  fact;  and  then, 
again,  under  the  direction  of  the  justices,  they  were  to 
reconsider  their  verdict,  and  upon  such  review  of  the 
matter,  they  were  to  give  their  verdict  finally.  Again, 
wherever  any  circumstance  rendered  it  unlawful  or  im- 
possible that  the  duel  should  be  waged  in  an  appeal,  the 
truth  was  inquired  of  by  these  jurors;  and  we  may  sup- 
pose, that  in  all  other  causes  in  the  eyre,  whether  civil  or 
criminal,  where  a  matter  arose  that  was  to  be  tried  by  a 
jury,  it  was  referred  to  one  of  these  juries  who  attended 
there  on  the  business  of  the  county.  It  may  be  collected 
from  a  single  mention  of  purgation  by  Bracton,  that  a 
person  charged  per  patriam  might  purge  himself,  as  for- 
merly,1 or  put  himself  on  the  country,  as  before  men- 
tioned. 

Now  have  we  finished  all  that  can  be  said  concerning 
an  appeal  of  death.  There  were  several  other  0f  other 
cases  of  personal  injury,  where  an  appeal  was  &\m^- 
the  usual  mode  of  prosecution.  One  of  these  was  de  pace 
et  plagis,  as  they  called  it.  The  form  of  this  appeal  was, 
A.  appellat  B.  quod  such  a  day,  si  cut  fait  in  pace  domini  regis 
in  such  a  place,  venit  idem  B.  cum  vi  sua,  et  contra  pacem  do- 
mini regis  infelonid,  et  assultu  premeditato  fecit  ei  insidtum,  et 
quondam  plagam  ei  fecit  in  such  a  part,  with  such  a  sort  of 
arms  ;  et  quod  hoc  fecit  nequiter,  et  infelonia,  offert  probare  ver- 
sus eum  per  corpus  suum,  etc.,  as  in  the  before-mentioned 
appeal.  To  this  the  appellee  made  his  defence :  Et  B.  ve- 
nit, et  defendit  pacem  domini  regis  infractam,  et  feloniam,  ct 
plagam,  et  quicquid  est  contra  pacem  domini  regis,  and  so  on, 
denying  the  whole  appeal  per  corpus  suum  secundum  quod 
curia  consider 'averit.  In  this  there  might  be  the  same  gen- 
eral exceptions  made,  as  were  stated  in  case  of  homicide ; 
as,  that  suit  was  not  made  before  the  sheriff  and  coroners, 
and  the  like.  The  appellee  might  have  his  option, 
whether  to  defend  himself  per  corpus  or  per  patriam,  except 
in  some  few  cases,  where  the  trial  by  duel  was  not  allowed  : 
as,  if  it  was  not  a  plaga,  but  only  a  bruise ;  and  for  that 
purpose  the  party  was  to  be  inspected  and  examined ;  for 

1  Vide  ante,  293. 
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if  it  was  not  a  plaga,  it  was  only  a  trespass,  and  no  felony.3 
In  like  manner,  if  it  was  not  laid  artnis  molutis,  but  if  it 
was  done  by  a  stone  or  stick,  in  this  appeal,  as  well  as  in 
that  of  homicide,  as  we  before  observed,  they  could  not 
decide  it  by  duel ;  for  these  weapons,  says  Bracton,  made 
only  a  bruise,  and  not  a  piaga^  or  wound.2 

Another  appeal  for  a  personal  injury,  more  aggravated 
than  the  foregoing,  was  that  de  plagis  et  mahernio  ;  which 
appeal  was  stated  much  in  the  words  of  the  former:  A. 
appeUat  B.  qvbd  cum  esset  in  pace  domini  regis  in  such  a  place, 
etc.,  venii  idem,  B.  cum  vi  sua,  et  infelonid  et  assutiu  premedi- 
tate, etc.,  as  in  the  former,  et  fecit  ei  quandam  plagam  in  ca- 
pite,  ita  quod  mahemiatus  est ;  et  quad  hoc  fecit  nequiter  et  in 
felonid,  offert  probare  versus  eum,  sicut  homo  mahemiatus,  prout 
curia  dom.  regis  consideraverit :  and  the  defence,  Et  B.  ven% 
et  defendit,  etc.  The  first  step  to  be  taken  was  for  the  jus- 
tices to  inspect  the  wound,  to  see  if  it  was  a  mayhem ;  and 
if  it  was,  the  appellee  was  constrained  to  defend  himself 
by  the  country;  for  it  would  be  a  double  injury  to  oblige 
the  appellor  to  engage  in  the  duel.  A  mayhem  was  de- 
fined to  be,  when  a  man  was  rendered,  in  any  part  of  his 
body,  unfit  for  fight ;  as  if  a  bone  was  extracted  from  the 
head ;  if  any  bone  whatsoever  was  broken ;  or  the  foot, 
hand,  or  finger,  or  joint  of  the  foot  or  hand,  or  any  other 
member  was  cut  off;  or  if  the  sinews  or  any  member  were 
contracted,  or  the  fingers  crooked,  by  a  wound ;  if  an  eye 
was  beat  out;  in  short,  if  any  hurt  was  done  to  a  man's 
body  that  rendered  him  less  able  to  defend  himself. 
Bracton  thought,  that  breaking  out  the  teeth  was  a  may- 
hem, if  they  were  the  front  teeth,  because  it  disabled,  in 
some  measure,  from  fighting ;  but  not  so  of  the  others. 
Castration  was  a  mayhem,  though  an  injury  out  of  sight, 
and  causing  no  outward  disfiguring.  There  were  some 
mayhems  which  were  not  a  bar  to  the  appellor  engaging 
in  the  duel ;  as  where  an  ear  or  a  nose  was  cut  off";  this, 
though  a  disfiguring,  not  being  such  as  would  disable 
him  from  sustaining  the  duel.  There  lay  in  this  appeal 
the  same  objections  concerning  the  wounding  and  weap- 
ons, as  in  the  former.3 

The  next  appeal,  grounded  upon  a  personal  injury,  is 
what  they  call  de  pace  et  imprisonamento  ;  which  was,  where 

1  Bract.,  144.  a  Ibid.,  144  b.  3  Ibid.,  145. 


CHAP.  VIII.]    CRIMINAL  LAW — FORCIBLE  IMPRISONMENT.  297 

a  free  man  was  taken  and  imprisoned  against  the  king's 
peace.  The  words  of  the  appeal  were,  A.  appellat  B.  quod 
sicut  fuit  in  pace  domini  regis,  etc.,  venit  idem.  B.  cum  vi  sua 
contra  pacem,  etc.,  et  dwelt  cum  to  such  a  place,  etc.,  et  in  pri- 
sond  ibi  eum  tenuit,  etc.,  donee  deliberatus  fuit  per  ballimim  do- 
mini  regis;  et  quod  hoc  fecit  nequiter,  et  in  felonia,  offert,  etc. 
The  defence  was,  Et  B.  venit,  et  defendit  vim,  et  injuriam,  et 
pacem  domini  regis  infractam,  et  captionem,  et  imprisonamentum, 
etc.  To  this  appeal  might  be  taken  the  like  exceptions  as 
to  the  former.  The  appellee  might  justify  taking  him  as 
his  villein  nativus,  and  might  produce  his  relations  to  prove 
him  such.  The  principal  issue  might  be  tried,  as  in  the 
other  appeals,  per  corpus  or  per  pedriam. 

In  an  appeal,  says  Bracton,  de  pare  et  plagis,  and  in  this 
de  pace  et  imprisonamento,  they  might  proceed  civilly,  not- 
withstanding the  fact  was  criminal,  and  make  the  com- 
plaint as  for  an  injury,  without  charging  it  feloniously ; 
quod  B.  imprisonavit  A.  contra  pacem  domini  regis:  and  so, 
if  in  the  county,  contra  pacem  vicecomitis  ;  if  in  an  inferior 
court,  contra  pacem  of  the  lord.  If  it  was  laid  as  an  injury 
in  this  manner,  it  would  not  be  followed  with  any  cor- 
poral pain,  but  only  a  pecuniary  fine,  by  way  of  damages; 
but  when  it  was  prosecuted  as  a  felony,  these  offences,  as 
well  as  the  others,  produced  a  judgment  of  life  and  limb.1 
It  should  seem,  that  an  appeal,  laid  in  this  way,  would 
become  what  we  should  now  call  an  action  of  trespass. 

Before  we  take  leave  of  imprisonment,  it  may  be  proper 
to  mention  a  more  speedy  redress,  in  cases  of  imprison- 
ment, than  an  appeal.  This  might  be  resorted  to,  not 
only  where  a  private  person  imprisoned  or  put  restraint 
upon  another,  without  any  show  of  authority,  but  also 
where  officers  of  justice,  under  color  of  process,  caused 
persons  to  be  put  in  confinement.  It  was  from  this  latter 
case  that  the  writ  de  homine  replegiando  took  its  name,  and 
to  this  it  was  more  peculiarly  adapted  ;  for,  in  the  former 
instance,  it  was  most  probable  a  person  would  use  that 
power,  which  the  law  allowed,  of  recovering  his  liberty 
by  force,  or  whatever  means  fell  in  his  way.  The  writ 
was  directed  to  the  sheriff,  as  follows:  Br&cipimus  tibi, 
quod  juste  et  sine  dilatione  replegiari  facias  A.  quern  B.  cepit 
et  captum  detinet;  nisi  captus  sit  per  speciale  prceceptum  nos- 

1  Bract.,  145  b. 
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trum,  vel  eapitalis  justitiarii  nostri,  vel  pro  morte  hominis,  vel 
forestd  nostra,  vebpro  aliquo  alio  recto,  quare  secundum  legem 
Anglice  non  sit  replegiandus,  ne  amplius,  etc.,  pro  defectu  justi- 
tice,  etc.,  teste,  etc.1  A  man,  therefore,  who  was  taken  and 
detained  unlawful]}',  was  to  be  discharged  upon  pledges 
being  given,  as  in  the  case  of  goods  taken  for  a  distress. 

To  these  remedies  by  way  of  redress,  or  punishment 
when  an  injury  had  been  done  to  a  man's  person,  it  may 
be  added,  that  the  law  held  out  a  protection,  by  way  of 
security  and  prevention,  to  those  who  apprehended  any 
danger  of  that  sort.  Thus,  a  man  might  pray  the  king's 
peace  in  court  against  any  particular  person ;  and  if  such 
person  should,  after  that,  do  anything  in  breach  of  such 
peace,  he  incurred  the  penalty  of  the  court's  displeasure, 
and  was  accordingly  in  misericordid.2 

There  now  remain  only  four  more  appeals  to  be  ex- 
plained ;  that  de  pace  et  roberid ;  that  de  combustione  d<nno- 
rum  :  that  de  raptu  virginum  ;  and  lastly,  that  defurto. 

The  appeal  of  robbery  was  in  this  way :  A.  appettat  B. 
quod  sicutfuit  in  pace  domini  regis,  etc.,  venit  idem  B.  cum  vi 
sua,  et  nequiter  et  infelonid,  et  contra  paeem  domini  regis,  et  in 
roberid  abstulit  ei,  etc.,  naming  the  thing  taken,  its  quality, 
quantity,  price,  weight,  number,  color,  and  the  like. 
Sometimes  there  was  contained  in  this  appeal  a  charge 
of  wounding,  mayhem,  or  imprisonment.  The  conclusion 
was,  as  in  the  other  appeals,  et  quod  hoc  fecit  nequiter  et  in 
fdonid,  etc.  Then  begun  the  defence.  Et  B.  venit,  et  de- 
fendit  pacem  et  feloniam,  etc.  A  person  might  have  this 
appeal  for  the  goods  of  another  which  were  then  in  his 
keeping,  but  he  was  to  state  such  circumstance  specially  : 
Abstulit  ei  decern  aureos,  de  denariis  domini  sui,  quos  habuit  in 
custodia  sua,  et  unde  ipse  intravit  in  solutionem  erga  domienim 
sun ni,  etc.  The  punishment  of  robbery  depended  upon  the 
nature  of  the  crime  ;  it  was  sometimes  punished  with  loss 
of  life,  and  sometimes  with  loss  of  limb.3  The  felonies 
of  this  time  were  punished  variously,  according  to  the 
circumstances  of  the  case,  by  death  or  mutilation  ;  and 
hence  it  was,  that  judgment  of  life  and  limb  signified  in 
after  times  the  same  as  judgment  of  felony. 

All  burning  of  other  persons'  houses,  if  done  nequiter 
et  in  felonid,  as  on  account  of  any  malice,  or  animosity,  or 

1  Bract.,  154.  2  Ibid.,  142  b.  3  Ibid.,  146  a,  b. 


CHAP.  VIII.]  CRIMINAL    LAW RAPE.  (  299 

for  sake  of  plunder,  was  punished  capitally.  The  appeal 
was  in  these  words :  A.  oppellat  B.  quod  cum  ipse  esset  in 
pare,  etc.,  venit  idem  B.  neguiier  et  in  felonid,  etc.,  ubi  ipse  A. 
mterfuit  et  vidit,et  igriem  apposuit  domibus  mis,  et  eas  com- 
bussit,  et  de  catallis,  etc.,  in  roberid  contra,  pacem,  etc.,  aspor- 
tavit,  etc.,  to  which  the  appellee  made  his  defence,  and  the 
proceeding  was  the  same  as  in  other  appeals.1 

The  appeal  de  raptu  virginum,  as  it  is  called  hy  Bracton, 
waS  not  confined  to  those  only  who  were  literally  such, 
but  was  a  remedy  in  all  cases  where  a  woman  had  been  vi 
oppressa.  The  punishment  of  this  crime  was  membrum  pro 
membro,  according  to  Bracton ;  corrupter  puniatur  in  eo  in 
quo  dcliquit;  oculos  igitur  amittat,  propter  aspectum  decoris,  quo 
virginem  concupivit ;  amittat  et  testiculos,  qui  calorem  stupri  in- 
duxerunt.  This  was  not  always  the  punishment;  but  it 
was  varied  according  to  the  character  of  the  woman.  It 
was  sometimes  greater,  sometimes  less;  and  depended  on 
the  woman  being  married,  or  a  widow  living  in  reputa- 
tion, a  nun,  a  matron,  a  lawful  concubine,  or  one  living 
in  prostitution  ;  for  even  these  were  under  the  protection 
of  the  king's  peace.  In  former  times,  the  corrupters  of 
virgins  used  to  be  hanged ;  but  the  punishment  was  now 
reduced  to  the  above  pain,  loss  of  limb,  and  other  corpo- 
ral punishments,  and  such  offenders  were  never  punished 
with  death.2 

An  appeal  of  rape  was  to  be  commenced  and  conducted 
like  others.  The  words  of  appeal  were  these:  A.foempia 
B.  appellat  C.  quod  sicut  esset  in,  etc.,  venit  idem  C.  cum  vi  sua, 
et  nequiter  et  contra  pacem  domini  regis  concubuit  cum  ed,  et  ab- 
stulit  ei  pucillagium  mum,  et  earn  detinuit  secum  per  tot  nodes, 
setting  forth  the  circumstances  of  the  fact  ;  and  conclud- 
ing, quod,  hoc,  etc.,  ojf'ert  probare,  etc.,  as  in  other  cases. 
Then  followed  the  defence :  Et  G.  venit,  et  defendit  feloniam, 
et  pacem,  et  raptum,  etc.3  It  was  an  exception  to  this,  as  to 
other  appeals,  that  there  was  not  suflicient  suit  made ; 
with  others  arising  from  the  circumstances  peculiar  to 
this  crime.  The  party  might  deny  that  she  amisit pucilla- 
gium ;  which  would  be  tried  by  inspection  of  four  legates 
fxmince.  He  might  say,  that  she  had  before  been  his 
mistress;  that  it  was  with  her  consent;  and  he  might 
put  himself  on  the  country  to  try  it.  He  might  except 
that  there  was  no  mention  in  the  appeal  de  pucillagio. 

1  Bract.,  146  b.  2  Vide  vol.  i.,  383.  3  Bract.,  147  b. 
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As  to  the  marriage  of  the  parties  after  conviction,  that 
was  to  be  quite  voluntary  on  the  part  of  the  woman, 
though  it  was  a  sort  of  necessity  in  the  man,  in  order  to 
save  the  pains  of  the  law.1  An  appeal  against  those 
guilty  of  force,  in  this  crime,  might  be  thus:  Quod  tenuit 
earn,  dum  idem  B.  abstulit  ei  pucillagium  suum,  or  fait  in  con- 
silio  et  auxilio.2 

There  were  only  two  cases  where  a  woman  could  bring 
an  appeal:  one  was  this,  de  raptu;  the  other  was,  de  morte 
viri  sui  inter  brachia  sua  interfecti.  In  the  latter  case,  the 
appeal  was  always  to  charge  the  offence  in  that  special 
way  :  occidit  ipsum  B.  virum  suum  inter  brachia  sua,  etc} 

In  all  the  foregoing  appeals  it  has  been  supposed,  that 
the  appellee  was  either  in  custody,  or  at  least  was  forth- 
coming at  the  trial.  When  it  was  not  so,  there  issued  a 
writ  of  attachment.  This,  in  case  of  homicide,  was,  Si 
tefecerit,  etc.,  tunc  attachiari  facias  B.  per  corpus  suum:  if  in 
any  other  of  the  before-mentioned  crimes,  it  was  only,  Si 
te,  etc.,  pone  pervadium  et  salvos  plegios.  Any  of  the  before- 
mentioned  appeals  might  be  removed  from  before  the  jus- 
tices itinerant  (to  whom  it  was  the  course  for  the  parties 
to  have  a  day  given  by  the  county)  into  the  court  coram 
nobis,  vel  justitiariis  nostris  apud  Westmonasterium ;  for  which 
purpose,  a  writ  of  venire  facias  appellum  would  issue,  con- 
taining in  it  likewise  a  pone  per  vadium  et  salvos  plegios 
against  the  appellee.  If  he  did  not  appear  upon  any  of 
these  attachments,  another  writ  issued,  quod  facias  inter- 
rogari  de  comitatu  in  comitatum,  till  he  was  outlawed,  at  the 
king's  suit.4  The  above  process  of  attachment  was  like- 
wise the  course  if  the  appeal  had.  been  begun  in  the  first 
instance,  as  it  might  have  been,  coram  ipso  rege,  vel  justiti- 
ariis suis  de  banco.  Did  any  contest  arise  about  the  agree- 
ment between  the  appeal  made  in  the  county  and  that  in 
the  superior  court,  there  issued  a  recordari  facias  to  the 
county,  to  enable  the  justices  to  compare  them.5 

Among  other  offences  we  must  not  omit  theft,  which, 
since  the  time  of  Glanville,6  had  become  one  of  the  pleas 
of  the  crown.  There  lay  an  appeal  of  this  offence  not 
only  in  the  king's  great  court,  but  also  in  the  county 
court,  court  baron,  and  others.  As  this  seems  to  be  in 
violation  of  the  prohibition  of  Magna  Charta,  it  must  be 

1  Bract.,  148.  3Ibid.     Vide  vol.  i.,  461.  5Ibid.,  149  b. 

2 Ibid.,  148  b.  4  Bract.,  149.  6  Vide  vol.  i.,  462. 
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considered  what  sorts  of  theft  were  held  to  be  out  of  the 
meaning  of  that  act.  Theft  was  either  manifest  or  not 
manifest.  The  latter  was,  when  a  person  was  suspected 
of  theft  per  feimeim  patriot,  and  where  there  were  strong 
presumptions  appearing  against  him;  of  this  kind  of 
theft,  none  could  hold  plea  but  only  the  king  in  his  own 
courts.  But  of  manifest  theft,  which  was  when  the  offender 
was  taken  with  the  thing  upon  him,  and  was  called  hand- 
habende  and  bacberende;  of  this  several  inferior  courts 
might  hold  plea.1 

The  jurisdiction  and  judicature  of  these  inferior  courts 
was  termed  by  some  very  barbarous  names.  Lords  of 
franchises  had  cognizance  of  crimes  under  the  titjes  of 
Sok  et  Sak,  Tol  et  Team,  Infangethef  et  Utfangethef.  Infange- 
thef was,  when  a  thief  was  taken  with  the  thing  stolen 
upon  him  (with  the  manour,  as  it  has  since  been  termed) 
within  the  lord's  land,  being  himself  one  of  the  lord's 
tenants.  Utfangethef  was,  when  a  stranger  was  so  taken. 
Thus,  these  authorities  to  judge  of  theft  were  entirely 
local,  the  lord  having  no  power  to  pursue  his  own  tenants 
out  of  his  jurisdiction,  but  yet  enjoying  a  right  to  ques- 
tion strangers,  when  they  accidentally  came  within  it, 
under  particular  circumstances  of  guilt.  Where  the  thief 
was  not  taken  with  the  manour,  then  it  belonged  only  to 
the  king's  court  to  inquire  thereof.2 

Theft  is  defined  by  Bracton  to  be,  contrectatio  rex  alienee 
frauelulenta,  cum  animo  furandi,  invito  Mo  domino, 
cujus  res  illafiterit.  The  words  of  appeal  were, 
Quod  in  f "Ionia,  et  furtive,  et  in  latrocinio,  et  contra  pacem  dom- 
ini  regis  cepit  rem  Mam,  et  furtive  abduxit  earn ;  et  quod  hoc 
fecit  furtive,  et  in  felonid,  ojfert,  etc.  To  this  the  appellee 
answered,  and  defended  the  felony  and  larceny,  either  per 
<•< n-pus  or  per  patriam.  If  he  chose  the  former,  they  pro- 
ceeded as  in  other  cases:  if  the  latter,  he  might  state 
many  things  in  his  defence.3  He  might  say,  the  thing 
supposed  to  be  stolen  was  his  own,  and  show  the  reason 
thereof;  as  if  it  was  a  horse,  he  might  say  it  was  foaled 
by  one  of  his  mares,  and  that  he  bred  it;  and  if  this  was 
testified  b}r  the  country,  he  was  set  at  liberty,  unless  the 
appellor  could  show  by  the  countiy  and  the  vicinage,  and 
by  some  other  certain  proofs,  that  it  was  his  foal,  and  he 

1  Bract.,  150  b.  2  Ibid.,  154  b.  3  Ibid.,  150  b. 
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bred  it  up;  and  when  a  secta  was  thus  produced  on  both 
sides,  that  was  preferred  which  was  the  greater  and  more 
deserving  of  credit.  But  if  both  sides  were  upon  an 
equality  as  to  their  secta  and  testimony,  then  other  credi- 
ble persons  were  to  be  called  out  of  the  neighborhood,* 
who  were  not  connected  with  either  of  the  parties ;  and 
for  whomsoever  they  agreed,  he  was  adjudged  to  be  in  the 
right,  and  so  the  matter  was  decided.  If  the  defendant 
said  he  bought  it,  or  that  it  was  given  him,  then  he  was 
to  call  the  seller  or  giver  to  warrant  it.  They  then  pro- 
ceeded as  in  cases  of  vouching  to  warranty  in  civil  suits. 
The  warrantor,  if  he  appeared,  either  entered  into  the 
warranty,  or  denied  his  being  bound  to  warrant;  and  in 
that  case,  the  appellee  was  to  prove  it  against  him  per  cor- 
pus, and  so  it  was  decided  by  duel.  If  the  warrantor  en- 
tered into  the  warranty,  then  the  appeal  went  on  between 
the  appellor  and  him,  and  the  appellee  was  discharged. 
The  warrantor  might  vouch  over,  and  so  on.  If  the  war- 
rantor did  not  appear,  there  issued  not  a  summons,  but  a 
venire  facias. 

If  the  thing  stolen  was  bought,  and  the  buyer  had  no 
warrantor  to  vouch,  there  was  a  distinction  between  buy- 
ing privately  and  publicly  in  a  fair  or  market,  in  the 
presence  of  the  officers  of  the  market,  where  a  toll  was 
paid ;  for,  in  such  case,  the  appellee,  upon  restoring  the 
thing  without  receiving  back  the  price,  would  be  dis- 
charged from  the  appeal.1  It  sometimes  happened  that 
sturdy  fellows,  who  were  best  suited  to  this  kind  of  deci- 
sion, were  hired  to  warrant;  if  this  appeared  to  the  jus- 
tices, they  might  direct  it  to  be  inquired  of  per  patriam, 
and  such  champion  was  to  have  his  foot  and  fist  cut  off. 
The  punishment  of  theft  depended  on  the  value  of  the 
thing  taken.  No  Christian  man,  says  Bracton,  is  to  lose 
his  life  for  a  small  theft.  However,  he  does  not  specify 
the  degree  of  value  which  made  the  distinction,  as  now, 
between  grand  and  petty  larceny;  he  only  says  that  a 
thief  convict  was,  according  to  the  value  of  the  thing, 
either  to  die,  or  to  abjure  the  realm,  or  country,  or  county, 
city,  borough,  or  vill;  or  he  was  to  befastigatus,  and  then 
discharged. 

It  was  generally  held  that  a  wife  should  not  be  charged 
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ex  facto  viri,  because,  being  supposed  to  be  under  his  power 
and  control,  the  law,  in  tenderness,  would  not  make  her 
answerable  for  a  participation  prima  facie  in  the  fact  with 
her  husband.  Yet  if  she  evidently  appeared  to  make  her- 
self an  assistant  in  the  felony,  as  if  the  thing  was  found 
in  her  own  separate  custody,  she  would  be  considered  as 
a  party  to  the  theft.  On  the  other  hand,  the  circumstance 
of  property  found  in  possession  of  the  wife,  did  not  con- 
clude the  husband  so  as  to  make  him  a  party.  Indeed  it 
seemed  to  depend  upon  nice  circumstances,  whether  a  wife 
committing  felony  together  with  her  husband,  should  be, 
consideredas  participating  in  the  offence;  and  whatever 
privileges  were  allowed  the  wife,  no  concubine,  nor  any 
of  the  "family,  could  claim  them.1  A  woman  convict,  if 
pregnant,  was  not  to  be  executed  till  she  was  delivered.2 

Persons  convicted  of  a  felony  could  not  bring  an  appeal 
against  any  one.     The  law  pronounced  of  them      ' 

jp  J  ,  'ii  Of  provoi'9. 

frangitur  eorum  bacillus,  meaning  that  they  were 
disabled  from  deraigning  the  duel  in  proof  of  their  charge. 
But  it  was  not  so  of  a  probator  or  provor )  as  he  was  called  ; 
for  he,  though  he  confessed  his  crime,  was  not  regularly 
convicted  thereof ;  and  the  king  would  grant  such  a  person 
his  life,  upon  condition  that  he  would  contribute  to  free 
the  country  from  felons,  either  per  corpus,  per  patriam,  or 
perfigain,  by  causing  them  to  fly.  A  man  who  had  thus 
confessed  his  crime,  was  to  appeal  others  as  accomplices 
therein.  This  sort  of  accusation  was  kept  under  some 
check  ;  for  if  the  person  appealed  by  him  was  a  liege  man 
to  some  one,  and  in  frankpledge,  and  had  some  lord  who 
would  vouch  for  him,  and  he  himself  was  willing  to  put 
himself  upon  the  country  ;  if  he  was  delivered  and  ac- 
quitted by  that  country,  the  provor  was  to  be  condemned 
as  a  liar  and  convict  felon.  But  if  the  person  appealed 
was  in  no  decenna,  nor  had  any  lord  to  own  him,  and  had 
refused  to  put  himself  upon  the  country,  as  he  appeared 
on  the  same  suspicious  footing  with  the  provor,  they  then 
were  permitted  to  wage  the  duel.  So  again,  if  he  had 
consented  to  put  himself  upon  the  country,  and  the  coun-- 
try  had  declared  him  a  suspicious  person,  then,  likewise, 
the  duel  was  to  be  resorted  to. 

If  a  felon  confessed  his  offence  before  the  sheriff'  and 
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coroners,  and  became  a  provor,  and  still  continued,  when 
before  the  justices,  to  accuse  others,  he  was  to  bind  him- 
self to  convict  such  a  number  as  he  named  ;  and  upon 
those  terms  his  life  was  granted  him.  None  could  admit 
a  man  to  become  a  provor  but  the  king,  as  none  but  he 
alone  could  pardon  the  pain  of  death.  The  judge  might 
do  this,  as  the  king's  representative  in  judicature,  either 
by  his  own  authority,  or  under  the  direction  of  a  special 
writ  commanding  him  so  to  do;1  in  either  case,  there 
issued  process  of  attachment  against  the  parties  appealed, 
and  so  on  to  outlawry,  if  necessary. 

The  words  of  appeal  were :  A.  de  N.  cognoscens  se  esse 
latronem,  appeUat  B.  de  societate,  et  latroeinio ;  quod  ipsi 
simul farati fuerunt,  etc.;2  to  which  the  appellee  answered, 
Et  B.  venit,  et  defendit  societatem,  et  latroeiniam,  etc.  The 
duel  was  waged,  and  the  oath  taken  in  the  same  manner, 
mutatis  mutandis,  as  in  other  cases.  If  the  provor  van- 
quished one,  he  was  to  go  on  with  the  others.  Should 
the  appellee  be  successful,  he  was  not  to  be  wholly  dis- 
charged, but,  on  account  of  the  suspicions  arising  from 
the  charge,  he  was  to  be  let  out  on  pledges,  unless  the 
justices  saw  any  particular  reason  for  committing  him  to 
gaol,  as  if  he  was  indicted  by  the  knights,  or  other  cred- 
ible persons.  In  the  former  case,  if  he  could  not  find 
pledges,  he  was  to  abjure  the  realm,  or  to  remain  in  gaol 
forever;3  as  should  the  other  appealed  persons,  if  the 
provor  died  before  the  duel.  The  provor,  if  victorious, 
was  to  have  his  life  according  to  the  terms  on  which  it 
was  promised,  but  was  to  be  sent  out  of  the  realm,  even 
though  he  offered  pledges  to  answer  for  him.4  Thus  stood 
the  law  concerning  provors ;  an  expedient  in  the  prosecu- 
tion of  criminals,  founded  upon  the  loose  state  of  the 
police,  when  malefactors  were  suffered  to  associate  in 
great  parties,  and  could  not  be  easily  discovered  but  by 
setting  them  one  against  the  other  (a). 

(a)  These  actions  were  described  in  the  Mirror  as  "  personal  actions,"  not 
as  we  should  now  use  the  terra  —  meaning  actions  relating  to  personality  — 
'but  actions  for  injuries,  corporeal  or  incorporeal,  to  the  person:  being  thus 
distinguished,  on'  the  one  hand,  from  real  actions,  and  on  the  other,  from 
what  the  Mirror  calls  mixed  actions  —  that  is,  not  real,  nor  relating  to  the 
person,  but  to  personality  —  as  actions  of  debt,  contract,  trespass  to  property, 
real  or  personal ;  detinue,  and  the  like.  The  learned  author,  therefore,  is  in 
error  in  supposing  that  this  class  of  actions  embraced  all  actions  of  trespass; 
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"We  have  hitherto  considered  only  the  higher  order  of 
crimes,  which  were  prosecuted  criminally,  and  produced 
either  capital  punishment,  loss  of  limb,  or  banishment, 
perpetual  or  temporary.  It  follows  that  some  notice 
should  be  taken  of  the  lesser  order  of  crimes,  which  were 
prosecuted  civilly.  Actions  founded  upon  injuries,  as 
they  are  called  by  Bracton  (by  which  are  meant  actions 
of  trespass),  belonged,  as  well  as  the  former,  ad  coronam 
regis,  inasmuch  as  they  were l  contra  pacern  domini  regis. 
Injuria  is  defined  by  Bracton  to  signify  anything  quod  non 
jure  fit.  Those  injuries  of  which  we  are  now  going  to 
speak,  were  followed  by  a  pecuniary  penalty,  to  which, 
according  to  the  nature  of  the  case,  was  sometimes  added 
imprisonment.  An  injury  was  not  only  when  a  person 
was  wounded,  beat,  or  struck,  but  also  when  any  slander 
was  spoken  of  him,  or  a  famosum  carmen  was  made  on 
him.  Again,  a  man  might  sustain  an  injury  not  only  in 
his  own  person,  but  in  the  persons  of  others  who  were 
under  his  authority,  as  in  those  of  a  wife  or  children. 
But  though  a  man  might  have  an  action  for  an  injury  to 
his  wife,  she  could  not  have  one  for  an  injury  done  to 
him  ;  for  though  the  wife  was  to  be  defended  by  the  hus- 
band, he  was  not  to  be  protected  by  her.  A  man  also  might 
sutler  an  injury  when  any  was  done  to  his  servant,  or 
villein,  as  if  they  were  in  any  way  beaten,2  and  his  honor 
was  thereby  hurt,  or  any  interruption  occasioned  to  his 
affairs  ;  for  otherwise  an  action  for  beating  belonged  to  the 
servant,  and  not  to  the  master.  An  action  for  injury,  or, 
as  it  may  be  more  properly  called,  an  action  of  trespass,  lay 
not  only  against  the  person  actually  striking,  but  against 
all  procurers  and  contrivers  thereof.  This  action  should 
be  brought  immediately,  for  if  the  injur}'  was  dissembled 
for  any  time,  such  delay  would  bar  the  party  of  his  action.3 
Vetitum  namium,  or  the  detention  of  a  namium  (now 
called  a  distress),  was  a  subject  belonging  to  otvaaim, 
the  jurisdiction  of  the  king's  crown  ;  and  "cog-  »«'" ''«'«■ 
nizance  thereof  was  rarely  allowed  to  any  except  the  king 

l)ut  only  trespasses  to  the  person.  These  actions  are  also  called  in  the 
Mirror  personal  actions  venial,  because  supposed  to  be  against  the  peace,  and 
to  partake  of  the  nature  of  offences,  and  yet  not  criminal. 

1  Allquando,  says  Bracton  ;  they  sometimes  did,  and  sometimes  did  not,  be- 
long ad  coronam  regis. 

2  Bract.,  155.  3  Ibid.,  155  b. 
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or  his  justices.  But  because  questions  of  distress  re- 
quired despatch,  on  account  of  the  nature  of  the  subject 
taken,  which  was  sometimes  living  animals,  a  special  juris- 
diction used  to  be  given  to  the  sheriff,  who,  in  this  in- 
stance, did  not  act  in  his  office  as  sheriff,  but  as  justitiarius 
regis.  If  any  one  claimed  a  franchise  to  hold  plea  de  vetito 
namio,  it  was  ut  justitiarius  regis,  by  special  grant.1  The 
title  of  distress  is  passed  over  by  Glanville,  with  a  bare 
mention  of  the  writs  directed  to  the  sheriff  commanding 
him  to  make  deliverance.2  The  learning  upon  this  sub- 
ject had,  since  his  time,  been  wrought  up  into  some  size 
and  system ;  a  sketch  of  which,  as  it  now  stood,  it  may 
be  very  proper  to  give. 

The  questions  arising  in  this  plea  related  either  to  the 
caption  or  detention  against  gage  and  pledge.  The  caption 
might  be  just  or  unjust.  It  was  just  when  taken  for  a 
service  detained  by  a  person  who  acknowledged  it  to  be 
due;  and  in  that  case  the  taker  might  avow  the  taking; 
but  if  the  things  justly  so  taken,  were  detained  against 
gage  and  pledge,  after  security  was  offered  for  payment 
of  the  service,  and  all  arrears  (or  whatever  the  cause  might 
be,  as  damage  done,  some  trespass,  debt,  or  the  like),  then, 
though  the  caption  might  be  just,  the  detention  was  un- 
just. If  the  lord  defended  the  unjust  detention,  and  the 
plaintiif  had  at  hand  his  secta  (a),  who  all  agreed  in  testi- 

(a)  "Secta"  were  suitors  of  the  court  prepared  to  testify  for  the  party.  It 
is  said  in  Fleta,  that  the  rule  which  required  the  party  to  produce  his  "  secta," 
i.  e.,  his  suit  or  following  of  witnesses,  was  derived  from  the  clause  in  Magna 
Charta:  "Nullus  liber  homo  ponitur  ad  legem  nee  ad  juramentum,  per  sim- 
plicem  loquelam,  sine  testibus  fidelibus  ad  hoc  ductis"  (Fleta,  137).  Whether 
this  meant  witnesses  who  were  to  be  sworn  to  declare  the  truth,  or  were  to  be 
examined  as  witnesses  before  the  jury,  is  not  quite  clear;  in  either  case  there 
is  a  difficulty.  In  the  one  case,  the  parties  would  appear  to  choose  the 
jurors;  in  the  other  view,  jurors  upon  evidence  must  have  already  arisen : 
though,  indeed,  both  systems  could  be  united ;  and  some  of  the  jurors  testify 
to  their  fellow  jurors:  and  this  seems  indeed  to  have  been  the  system.  As 
to  compurgators,  they  clearly  were  produced  by  the  party  who  was  to  wage 
his  law.  That  was  the  origin  of  wager  of  law,  as  it  was  called  —  twelve  men 
being  required,  as  Lord  Coke  explained,  including  the  defendant,  because 
every  trial  by  compurgation  was  to  supersede  a  jury  (2  Inst.),  and  so  com- 
purgators were  equal  to  a  jury,  including  the  defendant,  who  was  one  of  them. 
Thus  the  defendant  himself  might  be  one  of  the  compurgators,  and  thus  put 
in  place  of  a  juror;  and  there  does  not  seem  any  difficulty  in  supposing  that 
his  "suit"  were  examined,  as  witnesses  and  jurors  before  the  other  jurors, 
and  that  these  gave  their  verdict  on  the  testimony  of  the  others. — ( Vide  first 
part.)     This  seems  the  real  origin  of  trial  by  jury. 

1  Bract.,  155  b.  2  Vide  ante,  vol.  i. 
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fying  in  support  of  the  fact,  then  was  the  defendant  to 
wage  his  law  duodecimo,  maim;  and  if  he  failed  in  so  doing, 
he  was  in  rnisericordid  to  the  sheriff  (for  we  are  now  speak- 
ing of  this  proceeding  when  in  the  county),  and  was  to 
restore  to  the  plaintiff  the  damage  he  sustained  by  the  de- 
tention. Had  he  succeeded  in  making  his  law,  he  would 
have  gone  quit ;  the  cattle  would  be  returned  to  the  lord  ; 
the  plaintiff  would  be  in  rnisericordid  (but  without  paying 
damages) ;  and  must  satisfy  the  lord  for  the  service  due. 

Had  the  question  been  upon  the  unjust  caption ;  as  for 
a  service  which  the  plaintiff  disclaimed,  and  did  not  ac- 
knowledge to  be  due,  and  of  which  therefore  no  plea 
could  be  held  without  the  king's  writ;  if  the  plaintiff 
showed  by  a  sufficient  secta,  that  the  taking  was  for  a  ser- 
vice which  he  disclaimed ;  then,  as  this  was  a  point  upon 
the  right  which  in  a  proper  proceeding  by  the  king's  writ 
might  come  to  be  decided  by  the  duel,  or  the  great  assize, 
there  was  an  end  of  the  suit  in  the  inferior  court,  and  re- 
sort must  have  been  made  to  the  writ  of  right,1  which 
was  the  writ  that  was  afterwards  called  a  writ  of  right 
sur  disclaimer.2  If  the  lord  had  seisin  per  manum  tencntis 
of  the  service  for  which  the  distress  was  taken,  and  upon 
the  plaintiff's  denying  it,  this  was  certified  per  patriam; 
the  plaintiff  was  in  rnisericordid,  and  he  was  to  return  the 
cattle  to  the  lord ;  for  in  this  case,  as  there  was  a  recent 
seisin,  they  could  not  possibly  come  to  the  duel,  or  the 
great  assize.  But  should  the  inquest  find  that  the  lord 
had  not  seisin  per  manum  tenentis,  then  he  was  to  be  in  rniser- 
icordid; the  plaintiff  was  to  recover  his  damages ;  the  cattle 
delivered  were  to  remain  in  his  hands  ;  and  the  lord  had 
no  redress  but  some  writ  in  which  he  might  try  the  right 
by  the  duel,  or  the  great  assize.  In  like  manner,  should 
the  tenant  die,  and  the  heir  deny  the  service,  the  lord 
might  allege  against  him  a  recent  seisin  thereof  quasi  per 
manum  tenentis,  if  he  had  seisin  thereof  a  year  and  day  be- 
fore the  tenant's  death. 

Complaint  might  be  made  both  of  the  unjust  caption 
and  detention ;  and  when  the  complaint  was  of  this  sort, 
and  the  defendant  denied  both,  if  one  was  found  for  the 
plaintiff  and  one  for  the  defendant,  one  party  was  to  be  in 
rnisericordid  as  to  one,  and  the  other  in  rnisericordid  pro  falso 

1  Bract,  156.  »  O.  N.  B.,  167. 
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clamore,  as  to  the  other.  If  the  lord  made  default  after  he 
had  waged  his  law,  or  had  failed  in  his  endeavor  to  make 
it,  the  cattle  were  to  be  delivered  to  the  plaintiff,  whatever 
might  be  the  event  of  the  suit. 

The  subject  of  replevin  and  distress  will  be  understood 
better  if  we  trace  it  from  its  commencement  through  all 
its  stages.  When  any  one  had  a  complaint  that  his  cattle 
were  taken,  or  detained  against  gage  and  pledge,  he  either 
applied  for  a  writ  commanding  the  sheriff  quod  replegiari 
facias,  as  we  saw  in  Glanville's  time ; l  or  made  a  verbal 
complaint  to  the  sheriff,  who,  upon  having  security  de  prose- 
quendo  properly  given,  would,  without  a  writ,  proceed  to 
make  replevin.  The  manner  of  replevying  was  this :  The 
sheriff'  went  in  person,  or  sent  one  of  his  officers,  to  the 
place  where  the  cattle  were  detained,  and  demanded  a  sight 
of  them.  If  this  was  denied  him,  or  any  violence  was  done 
to  prevent  it,  he  might  immediately  raise  a  hue  and  cry, 
and  apprehend  the  offenders,  as  persons  who  acted  in  mani- 
fest violation  of  the  king's  peace,  and  put  them  in  prison. 
If  he  could  not  find  the  cattle  to  make  deliverance  of  them, 
and  it  appeared  that  they  were  driven  away;  then,  if  the 
taker  had  any  land  and  chattels  in  the  county,  the  sheriff's 
officer  was  to  take  some  of  his  cattle  to  double  the  value, 
and  detain  them  till  the  distress  was  brought  back,  which, 
in  after  times,  was  termed  a  taking  in  withernam.  If  the 
taker  had  no  land  or  chattels  within  the  county,  as  the 
sheriff's  power  could  reach  no  further,  recourse  must  be 
had  to  a  writ  of  attachment  as  follows :  Si  A.  fecerit,  etc., 
pone  per  vadium,  et  salvos  plegios  B.  qubd  sit  corurn  justitiariis 
nostris  apud  Westmonasterium,  etc.,  ostensurus  quare  cepit 
averia  ipsius  in  eomitatu,  etc.,  ubi  idem  B.  non  habet  terras  nee 
tenementa,  et  ipsa  fugavit  d  praidicto  comitatu,  etc.,  usque  ad 
comitatum  tuum  in  fraudem,  extra  potestatem  vicecomitis,  etc., 
et  ibidem  ea  detinet,  contra  pacem  nostrum,  ut  dicit,  etc.2 

If  no  opposition  was  made  to  the  sheriff  or  his  officer, 
but  he  was  suffered  to  have  a  sight  of  the  cattle,  he  was 
immediately  to  cause  them  to  be  delivered  to  the  complain- 
ant ;  and  then  he  gave  a  day  to  both  parties,  to  appear  at 
the  next  county,  that  the  taker  (who  could  not  deny  the 
taking  against  the  sheriff's  testimony,  he,  in  this  case, 
having  the  authority  of  a  record)  might  show  his  taking  to 

1  Vide  vol.  i.,  440.  2  Bract.,  157. 
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be  just;  and  the  complainant,  that  it  was  unjust.  At  the 
day  appointed  in  the  county,  the  taker  could  have  no  es- 
soin, as  an  unjust  taking  and  detention  against  gage  and 
pledge  was  considered  in  the  unfavorable  light  of  a  rob- 
bery, and  was  held  to  be  against  the  peace  even  more  than 
a  disseisin  was.  At  the  day,  the  taker  was  to  state  his 
reasous  for  the  caption. 

The  grounds  upon  which  a  justification  for  taking  cattle 
might  be  rested  were  many.  It  was  very  common  in  these 
times,  to  justify  under  the  judgment  of  the  lord's  court, 
where  it  often  happened  there  had  been  some  compulsory 
proceeding  to  recover  the  duty  in  question.  Thus  the 
taker  might  say,  that  juste  cepit,  and  per  considerationem  curice 
suce,  pro  servitio  quod  idem  qucerens,  et  tenens  suus  ei  debuit,  et 
ei  injuste  detinuit;  for  which  he*  might  vouch  his  court 
to  warranty,  if  he  pleased,  and  deny  that  he  detained 
it  against  gage  and  pledge.  To  this  the  plaintiff  might 
reply,  quod  itle  unjuste  cepit,  et  detinuit;  "  because,  being 
summoned  to  appear  in  the  defendant's  court  to  answer  for 
certain  services  and  customs  demanded  of  him,  he  there 
said  he  owed  him  no  services,  and  demanded  judgment,  if 
he  was  to  be  put  to  answer  without  the  king's  writ,  in  a  mat- 
ter that  touched  his  freehold ;  and  yet,  nevertheless,  the 
defendant  took  his  cattle,  and  distrained  them  for  a  ser- 
vice which  he  did  not  admit  to  be  due,  and  when  he  de- 
manded his  cattle,  he  refused  to  deliver  them ;  "  et  de  hoe 
praducit  sectam,  which  was  to  consist  of  credible  persons, 
who  were  present  in  court.1  If  they  agreed  in  maintaining 
what  he  had  said,  then  the  court  was  summoned ;  and  if 
that  agreed  with  the  secta,  then  there  remained  nothing  but 
to  inquire  whether  the  distress  was  made  by  judgment  of 
the  court,  or  by  the  lord's  own  voluntary  act.  If  the  for- 
mer, then  the  court  was  in  misericordid,  for  its  false  judg- 
ment ;  if  the  latter,  then  the  lord  was  in  misericordid  ;  and 
in  both  cases  the  cattle  remained  with  the  person  to  whom 
they  had  been  delivered.  If  there  had  been  no  proceeding 
in  the  lord's  court,  and  he  justified  for  service  due,  then 
they  proceeded  as  before  mentioned,  observing  the  above 
distinction,  where  the  service  demanded  was  a  question  of 
right,  and  where  of  recent  seisin2. 

The  defendant  might  avow  the  taking  to  be  just,  because 

1  Vide  ante.  2  Bract.,  157  b. 
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lie  had  a  freehold  in  which  neither  the  plaintiff  nor  any 
one  else  had  a  right  of  common,  or  other  easement,  and 
yet  the  plaintiff  had  put  his  cattle  there  without  any  right, 
and  therefore  he  took  them ;  though  he  was  ready  to  re- 
store them,  if  the  plaintiff  would  abstain  from  the  like 
trespasses,  which  he  refused  to  do.  To  this  the  plaintiff 
might  reply,  that  the  taking  was  unjust,  because  he  had  a 
right  to  common  there,  which  he  was  ready  to  show  as  the 
court  should  direct;  and  therefore  it  was,  that  he  would 
not  find  pledges  to  obtain  a  release  of  his  cattle.  When 
the  suit  was  brought  to  this  issue,  the  county  court  could 
proceed  no  further  in  it,  and  the  cattle  were  to  remain  with 
the  person  to  whom  they  had  been  delivered.  If  the 
plaintiff  still  persisted  in  exercising  the  right,  the  defend- 
ant, could  he  not  otherwise  defend  himself,  might  have  an 
assize  of  freehold,  or  the  plaintiff  an  assize  of  common. 

The  defendant  might  say,  that  the  taking  was  just,  be- 
cause he  found  them  damage  feasant,  or  doing  damage  in 
his  land,  and  therefore  he  impounded  them,  as  by  the  law 
and  custom  of  the  realm  he  might  do,  till  satisfaction  was 
made  him ;  that  the  plaintiff  would  not  make  satisfac- 
tion, nor  give  security  for  it ;  nor  did  he  demand  them 
upon  gage  and  pledge;  or,  if  he  did,  they  were  tendered 
to  him :  and  of  all  this  the  defendant  was  to  produce  his 
secta.  If  the  plaintiff  meant  to  deny  the  whole,  he  was 
to  defend  it  (for  so  Bracton  expresses  himself,  as  if  he  con- 
sidered the  plaintiff,  in  this  situation,  in  the  light  of  a 
defendant)  per  legem.  If  he  meant  to  reply  to  any  particu- 
lar parts  of  the  defendant's  answer;  as,  that  though 
they  were  taken  lawfully  by  the  defendant,  yet  they 
were  detained  unjustly  against  gage  and  pledge,  for  he 
came  with  other  credible  persons  to  the  defendant,  and 
offered  to  make  amends,  which  he  refused,  and  still  de- 
tained the  cattle;  then,  in  either  of  these  cases,  he  was  to 
produce  a  sufficient  secta:  and  if  the  defendant  meant  to 
deny  the  whole  of  the  reply,  he  was  to  wage  his  law ;  so 
that  then  law  would  be  waged  on  both  sides.  If  the 
plaintiff  denied  that  any  damage  was  done,  or  that  any 
was  shown  to  him  when  he  tendered  amends,  then  the 
defendant  was  to  produce  a  secta,  to  prove  that  he  took 
them  damage  feasant}     Where  a  defendant  justified  for 
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service  due,  if  the  plaintiff  said  there  was  nothing  in  ar- 
i*ear,  and  produced  a  sufficient  secta  to  prove  it,  the  taking 
being  thus  proved  unjust,  the  defendant  could  not  defend 
himself  per  legem,.1 

If  a  servant  had  taken  cattle  in  the  absence  of  his  lord, 
and,  when  they  were  afterwards  demanded  of  the  lord,  he 
refused  to  deliver  them  upon  gage  and  pledge,  then  they 
were  both  liable,  the  one  for  the  caption,  the  other  for  the 
detention;  and  if  he  avowed  the  caption,  this  did  not  free 
the  servant,  but  both  of  them  became  answerable  for  the 
servant's  act.2  When  the  cattle  had  been  once  delivered 
by  the  judgment  of  the  county  court,  they  were  not  to  be 
taken  for  the  same  cause,  till  the  suit  was  determined  ; 
and  if  any  should  presume  to  take  them  again,  it  was 
considered  as  a  breach  of  the  peace,  and  there  issued  a 
writ,  stating  specially  what  had  been  done  therein,  and 
commanding  the  sheriff,  quod  habeas  coram  justitiariis  ad 
primam  assisam,  etc.,  corpus  ipsius  B.  ad  respond  de  secundd 
captione,  etc.,  or  the  party  might  be  heavily  amerced  in  the 
sheriff's  court,  coram  te,  et  coram  custodibus  placitoram  eo- 
ron&  nostrce,  et  castigatio  ilia  in  casu  consimili  aliis  timorem 
tribuat  delinquendi,  as  one  of  the  forms  of  this  writ  ex- 
presses it.  This  second  caption,  or,  as  it  was  afterwards 
called,  recaption?  as  well  as  the  first,  was  to  be  proved  by 
examining  the  secta  produced  on  both  sides.4 

Sometimes  chattels  were  demanded  under  the  name  of 
averia ;  as  where  any  one  had  begun  to  hedge,  or  raise  a 
fence  upon  another's  soil,  and  had  brought  a  cart,  horses, 
and  tools  there ;  if  these  were  detained  against  gage  and 
pledge,  the  question  might  be  brought  into  the  county 
court,  in  the  above  way.  But  here,  if  the  plaintiff  said  the 
locus  was  his  freehold,  the  jurisdiction  of  the  county  failed, 
and  recourse  must.be  had  to  an  assize  of  novel  disseisin; 
and  in  the  meantime  the  things  were  to  be  returned.5 

Thus  have  we  travelled  through  the  learning  and  prac- 
tice of  the  reign  of  Henry  III.  It  is  with  regret  that  we 
must  here  take  leave  of  an  author  who  has  been  our  con- 
stant and  faithful  guide  through  the  intricate  paths  of 
this  long  pursuit.     From  the  time  we  are  deserted  by 

1  Bract,  158  b.  2  Ibid. 

*  This  writ  of  Recaption  is  said  by  the  O.  N.  B.  to  be  by  the  Stat.  Marlb., 
c.  iii.,  but  we  see  it  was  at  the  common  law. 

*  Bract.,  159.  6  Ibid. 
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Bracton,  we  are  left  to  make  the  remainder  of  our  in- 
quiry with  such  information  as  can  be  collected  from 
many  different  sources.  Instead  of  having  the  whole 
of  the  law  of  any  particular  period  laid  open  to  our 
view  in  a  systematical  manner,  we  must  be  content,  ex- 
cept in  a  very  few  instances,  to  pick  out  the  following 
part  of  our  narrative  from  statutes  and  records,  year- 
books, and  other  compilations. 

It  appears  from  the  investigation  which  we  have  just 
been  making,  that,  notwithstanding  the  civil  commotions 
of  this  reign  might  perhaps,  in  some  particular  cases,  in- 
terrupt or  suspend  the  full  execution  of  the  law,  the  learn- 
ing of  it  was  advanced  to  a  very  high  degree.  The  great 
pains  bestowed  by  Henry  II.  (a)  in  establishing  our  law, 

(a)  There  is  no  evidence  that  he  or  any  other  of  the  Norman  kings  took  any 
interest  at  all  in  the  law  or  in  the  administration  of  justice,  otherwise  than 
as  a  source  of  revenue  or  a  means  of  oppression  ;  and  it  has  been  shown  else- 
where, and  is  indeed  suggested  by  the  author  himself  elsewhere  as  to  John,  that 
the  only  interest  they  took  in  the  subject  is  to  be  ascribed  to  those  motives. 
All  the  improvements  in  the  law  and  the  administration  of  justice  in  these 
times  will  be  found  to  have  emanated  from  the  able  men  who  were  appointed 
to  the  office  of  chancellor  or  justiciary,  especially  the  celebrated  Glanville. 
The  justices  itinerant  were  sent  not  only  to  hear  pleas  of  the  crown  and 
common  pleas,  but  to  assess  "talliages"  upon  the  tenants  of  the  king's 
desmesnes,  and  collect  fines  and  amercements  and  other  sources  of  revenue, 
and  their  executions  and  oppressions  were  often  so  infamous  and  intolerable, 
that  their  approach  was  dreaded;  and  in  the  year  1261  (45  Hen.  III.),  we 
find  from  a  contemporary  chronicler  that  a  county  remonstrated  against  their 
coming,  because  seven  years  had  not  elapsed  since  their  last  visit  (Ang.-Sax. 
Laws,  i.  495).  As  regards  the  administration  of  justice  in  general,  in  this 
age,  it  certainly  had  attained  a  certain  degree  of  settlement  and  regularity. 
Thus,  for  instance,  that  separation  of  the  law  from  the  fact,  and  that  distinc- 
tion of  the  functions  of  the  jury  and  of  the  judges,  which  form  the  founda- 
tion (as  Sir  J.  Mackintosh  observes)  of  our  system,  had  become  well  under- 
stood. In  the  Placitorum  Abbreviatio  there  is  an  entry  in  the  6  Richard  I., 
that  '' subjudicibus  licet  contentio  fuit,  citrum  carta  prsedicta  debet  tenere 
versus  puerum  que  infra  setatem"  (Plac.  Abr.,  5  War.  temp.  Richard  I.).  And 
again,  in  the  fourth  year  of  King  John,  the  jury,  upon  an  inquisition,  declare, 
"non  pertinetad  eosdejurediscernere"  (Plac.  Abr.,40;  Line.  Temp./iJohan). 
"Veritas  habenda  est  in  juratore  justicia  et  judicium  in  judice.  Videtur 
tamen  quod  aliquando  pertinet  judicium  ad  juratores,  cum  dicere  debent  si 
talis  disseisiverit  talem  vel  non  disseisiverit ;  et  secundum  hoc  videtur  judi- 
cium. Sed  cum  ad  judicium  pertineat  justum  proferre  judicium  et  reddere, 
opportebit  eum  diligenter  deliberare  et  examinare,  si  dicta  juratorum  in  se 
veritatem  contineant,  et  si  eorum  justum  sit  judicium  vel  fatuum"  (Bracton 
de  Legibus,  lib.  iv.,  p.  187).  "  Item  sic  ad  justiciarum  pertinet  delegentissima 
examinatio,  ita  pertinet  ad  eum  justa  sententiae  prolata?  sed  ante  judicium 
examinare  debet  factum,  et  dicta  juratorum,  ut  secure  possit  procedere  ad 
judicium"  (Ibid.).  So  the  administration  of  justice  had  become  so  far 
regular  that  an  order  of  advocates  was  already  established.  Bracton  makes 
express  mention  of  counsels,  pleaders,  and  advocates  in  the  reign  of  Henry 
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and  improving  the  administration  of  justice,  enabled  it  to 
take  deep  root,  and  support  itself  through  the  reigns  of 
Richard  and  John,  though  not  assisted  by  any  particular 
regard  from  those  monarchs.  In  this  reign  it  had  ac- 
quired a  stability,  which  withstood  every  discouragement 
and  check  from  the  turbulence  of  the  times. 

The  study  of  the  civil  and  canon  law  had  contributed 
to  further  this  improvement,  and  to  furnish  considerable 
accessions  both  of  strength  and  ornament.  Those  two 
laws,  besides  exciting  an  emulation  in  the  professors  of 
the  common  law  to  cultivate  their  own  municipal  cus- 
toms, afforded  from  their  treasures  ample  means  of  doing 
it.  Much  was  borrowed  from  thence,  and  ingrafted  on 
the  original  stock  of  the  common  law.  But  the  manner 
in  which  this  was  done  is  very  remarkable.  Though  our 
writs  and  records  are  in  the  language  in  which  the  Roman 
and  pontifical  jurisprudence  were  written  and  taught,  there 
is  not  in  either  the  least  mark  of  imitation ;  the  stvleof  them 
is  peculiarly  their  own  (a).    The  use  made  of  the  civil  and 

III.  (De  Lrgibus,  lib.  v.,  fol.  112  a,  372  b).  And  none  but  advocates  were 
allowed  to  appear,  as  is  proved  by  an  entry  in  that  reign  upon  the  rolls: 
"Abell.  de  Sancto  Martino  venit  et  narravit  pro  Episcopo:  et  non  fuit  advo- 
catus:  Ideo  et  in  miserieordia  custodiatur"  (Plac.  Abr.,  137;  Kane.  rot.  22, 
temp.  32  Hen.  III.).  But,  for  all  this,  the  administration  of  justice  was  far 
from  being  as  yet  firmly  established  in  point  of  purity  or  impartiality,  and  it 
was  still  open  to  the  grossest  perversion  and  corruption,  arising  from  the 
influence  either  of  the  sovereign  or  powerful  persons,  insomuch  that  we  find 
repeatedly  in  this  reign  the  barons  deemed  it  necessary  to  appoint  knights  to 
go  round  with  the  itinerant  justices  to  observe  and  report  how  they  admin- 
istered the  law.  An  admirable  illustration  of  the  state  of  the  administration 
of  justice  in  that  age  is  afforded  by  the  following  passage  from  one  of  the 
chronicles.  The  chronicler  states  certain  injuries  which  the  abbey  of  St. 
Albans  had  sustained  from  some  person  under  the  protection  of  one  Mansel, 
and  he  then  goes  on  thus :  "  Nee  quicquam  juris  vel  ultionis  assistente  memo- 
rato  Johanne  Regis  lateribus  et  conciliis,  potuimus  obtinere.  Quinimo  metus 
et  persua  sio  ipsius  Johannis  omnium  Justiciariorim  et  placitantium  advo- 
catorum  (quos  Banci  narratores  vulgariter  appellamus)  ora  penitus  obturavit, 
ita,  ut  multo  totiens  oportuit  Dom.  Willielmum  tunc  cellarium  (visum 
scilicet  circumspectum  et  faciendum)  suum  sermonem  et  querelam  in  persona 
propria  coram  Justiciariis  imo  etiam  coram  Rege  proponere.  Et  protestati 
sunt  Justiciarii,  secretins  in  aure  dicti,  Dom.  Willielmo  instil  Ian tes,  quod  duo 
tunc  temporis  in  regno  dominabantur,  scilicet  comes  Ricardus  et  Johannes 
Mansel,  contra  quos,  non  audebant  sententione"  {Matt.  Par.  Hist.,  p.  1077). 
That  is  to  say,  that  they  durst  not  do  justice  against  them. 

(a)  It  is  conceived  that  this  is  an  error.  The  very  idea  of  such  fixed,  formal 
requisites  of  actions  is  evidently  borrowed  from  the  formulre  of  the  Roman 
law.  Their  whole  style,  in  their  severe,  compressed  brevity,  is  evidently 
framed  upon  those,  models,  and  in  many  instances  there  is  an  exact  conform- 
ity even  in  expression.  Take,  for  instance,  those  well-known  and  essential 
vol.  II.  —  27 
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canon  law  was  much  nobler  than  that  of  borrowing  their 
language.  To  enlarge  the  plan  and  scope  of  our  municipal 
customs ;  to  settle  them  upon  principle ;  to  improve  the 
course  of  our  proceeding ;  to  give  consistency,  uniformity, 
and  elegance  to  the  whole;  these  were  the  objects  the  law- 
yers of  those  days  had  in  view:  and  to  further  them,  they 
scrupled  not  to  make  a  free  use  of  those  more  refined  sys- 
tems. Many  of  the  maxims  of  the  civil  law  were  trans- 
words  of  the  writ  of  trespass:  uri  et  armis;"  they  are  evidently  borrowed 
from  the  formula  founded  upon  the  Lex  Julia  as  to  vi.  A  learned  author,  in 
an  interesting  note  on  the  subject,  cites  from  a  French  writer  some  instances 
of  writs  used  in  French  courts  in  order  to  show  a  French  origin  for  the  sys- 
tem. The  writs  cited,  however  diffuse  and  narrative  in  their  style,  are  as 
uidike  ours  as  possible,  and,  moreover,  were  evidently  only  French  adapta- 
tions of  the  Roman  usages.  Ours  adhered  far  more  closely  to  the  Roman 
originals,  and  the  learned  writer  alluded  to  evidently  thought  that  our  writs 
were  of  Roman  origin,  for  he  thus  concludes  his  elaborate  note  on  the  sub- 
ject :  "  One  of  the-  earliest  refinements  in  forensic  science  was  that  of  classi- 
fying the  various  subjects  of  litigation,  and  allotting  to  each  class  an  appro- 
priate formula  of  complaint,  or  claim— a  method  devised  with  a  view, 
probably,  to  the  more  certain  definition  of  the  nature  of  those  injuries  for 
which  the  law  afforded  redress,  and  perhaps  also  to  save  the  trouble  of  in- 
venting new  modes  of  expression  for  each  particular  case  of  wrong  as  it 
arose.  Whatever  the  object,  it  is  certain  that  such  was  the  practice  of 
ancient  Rome,  and  that  from  a  period  almost  as  early  as  the  formation  of  the 
laws  of  the  Twelve  Tables  {Dig.,  lib.  i.,  tit.  2,  Cic.  pro  Rose.  Com.,  c.  viii.) ; 
and  so  severely  were  these  formula?  observed,  that  any  deviation  from  them 
was  fatal  to  the  cause.  This  strictness  evidently  tended  to  injustice,  and  we 
accordingly  find  that  it  was  banished  from  the  Roman  law  by  Constantine, 
who  abolished  the  judicial  formulae  {Quint,  lib.  vii.,  c.  iii.).  Yet  form  was 
not  altogether  extirpated.  Certain  general  distributions  of  the  subjects  of 
litigation  were  recognized  under  the  title  of  actions,  and  considerable  atten- 
tion continued  to  be  paid  to  the  frame  and  wording  of  the  complaint  {Just., 
lib.  iv.,  tit.  6).  When,  therefore,  we  find  the  rude  judicature  of  the  nations 
who  were  in  possession  of  Europe  at  the  fall  of  the  Roman  Empire  exhibit- 
ing, at  a  very  remote  period,  the  same  contrivance  of  fixed  judicial  formulae, 
we  are  naturally  led  to  refer  it  to  an  imitation  either  of  the  ancient  or  more 
modern  system  of  their  predecessors"  (Stephens  on  Pleading,  note  2).  It  is 
impossible  not  to  perceive  that  the  learned  writer  was  of  opinion  that  our 
writs  were  derived  from  the  Roman  law,  and  that  his  opinion  was  correct. 
They  were,  it  may  be  added,  issued  under  the  Romans  by  the  praetor,  and 
ours  were  issued  bv  the  chancellor.  So  the  whole  system  of  pleading  was 
derived  from  the  Roman  law.  Bracton  has  a  chapter  devoted  to  it,  headed, 
''  De  Exceptionibus,"  a  phrase  borrowed  from  the  Pandects;  and  he  uses 
the  phrase  "  litis  contestatio,"  which  is  taken  from  the  civil  law,  and  means, 
in  substance,  an  issue.  The  terms  used  in  pleading — '' narratio,"  or  "in- 
tentio,"  "exceptio,"  "replicatio"  — were  used  by  the  civilians  and  canonists 
(Dig.,  lib.  xliv.,  tit.  1,  s.  2;  Corv.  Jus.  Canon.,  lib.  iii.,  tit.  32).  Thus  Bmcton 
savs:  "Usque  ad  litem  contestationem,  scilicet  quousque  fuerit  praacise 
responsum  intentioni  petentes,  et  ita  quod  tenens  se  posuerit  in  assisum," 
etc.  (172,  a).  It  is  obvious  that  Bracton  had  the  right  idea  of  the  real 
practical  object  of  pleading,  viz.,  to  eliminate  and  define  the  real  point  in 
dispute. 
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planted  into  ours;  its  rules  were  referred  to  as  parts  of 
our  own  customs;  and  arguments  grounded  upon  the  prin- 
ciples of  that  jurisprudence  were  attended  to  as  a  sort  of 
authority.  This  was  more  particularly  so  in  what  related 
to  personal  property ;  while  the  law  of  descent,  the  inquiry 
pef famcm,  purgation,  wager  of  law,  and  other  parts  of  our 
judicial  proceedings,  seem  borrowed  from  the  canonical 
jurisprudence. 

A  considerable  accession  had  been  made  to  the  original 
canon  law  contained  in  the  Decretum  of  Gratian  by  the  pub- 
lication of  the  decretals  of  Gregory  the  Ninth,  which  hap- 
pened during  this  reign.  This  must  have  given  new  vogue 
and  reputation  to  canonical  studies ;  and,  no  doubt,  encour- 
aged the  commentators  of  this  age  to  pursue  their  inquiries, 
in  that  way,  with  more  freedom.  The  application  they 
made,  whether  of  the  canon  or  civil  law,  in  treating  sub- 
jects of  discussion  in  the  law  of  England,  is  visible  from 
the  account  just  given  from  Bracton.  To  consider  particu- 
larly, how  much  of  the  latter  is  indebted  to  those  two 
systems,  either  for  its  origin  or  improvement,  would  lead 
us  into  a  larger  field  than  our  present  design  could  allow. 
It  seems  to  be  an  object  of  a  separate  consideration  ;  and 
might,  perhaps,  make  a  proper  appendage  to  a  History  of 
the  English  Law. 

The  Book  of  Feuds  was  published  during  this  king's 
reign,  about  the  year  1152;  and  the  particular  customs  of 
Lombardy  as  to  feuds  began  to  be  the  standard  and  au- 
thority to  other  nations,  on  account  of  the  greater  refine- 
ment with  which  that  kind  of  learning  had  been  there 
cultivated.  It  is  probable  that  compilation  was  known 
here,  but  it  does  not  appear  that  it  had  any  other  effect 
than  influencing  our  lawyers  to  study  their  own  ten- 
ures with  more  diligence,  and  work  up  the  learning  of 
real  property  with  much  curious  matter  of  a  similar 
kind.  Thus,  tenures  in  England  continued  a  peculiar 
species  of  feuds,  partaking  of  certain  original  qualities 
in  common  with  others,  but,  when  once  established  here, 
growing  up  with  a  strength  and  figure  entirely  their  own. 
While  most  of  the  nations  in  Europe  referred  to  the  Book 
of  Feuds  as  the  grand  code  of  law  by  which  to  correct 
and  amend  the  imperfections  in  their  own  tenures,  there 
is  not  in  our  law-books  any  allusion  that  intimates  the 
existence  of  such  a  body  of  constitutions.     To  trace  out 
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the  affinity  between  the  Law  of  Feuds  which  prevailed 
with  us,  and  that  which  governed  in  Lombardy  and  other 
parts  of  the  continent  inhabited  and  settled  by  the  Ger- 
man invaders,  would  be  a  subject  of  very  curious  inquiry  ; 
but  this  likewise,  for  the  reasons  before  given,  must  be 
passed  over  in  silence. 

As  study  was  encouraged,  and  the  learning  of  the  law 
advanced,  a  curious  anxiety  to  improve  imperceptibly  led 
to  refinement.  The  scholastic  logic  of  the  times  was  af- 
fected by  all  persons  who  wished  to  have  the  appearance 
of  learning.  The  law,  a  disputatious  science,  naturally 
adopted  the  prevailing  fashion,  and  our  courts,  like  our 
universities,  were  filled  with  subtlety  of  argument  and 
captiousness  of  exception.  In  the  reign  of  Henry  III. 
this  rage  of  minute  refinement  had  infected  all  branches 
of  the  law,  and  made  almost  every  part  of  our  jurispru- 
dence in  the  highest  degree  artificial  and  complex. 

Having  taken  a  view  of  the  law  as  it  stood  in  the  fiftieth 
year  of  this  reign,  it  follows  now  that  we  should  mention 
the  statutes  made  subsequent  to  that  period.  The  first  of 
these  is  the  assisa panis  el  ccrvisice,  made  in  51  Hen.  III.,  stat. 
1,  containing  many  provisions  on  the  subject  from  which 
it  is  entitled.  To  this  statute  another  of  the  same  year, 
entitled  judicium  p>illorie,muy  be  considered  as  supplemental. 
In  the  same  year  follow  two  statutes  relating  to  the  days 
of  appearance  at  court,  which  deserve  more  particular  no- 
mes  communes  tiee.  The  first  is  entitled,  Dies  communes  in 
inbanco.  banco,  generally  in  all  real  actions;  the  other 
is  entitled,  Dies  communes  in  banco  in  placito  dotis.  These 
two  acts  afford  us  the  first  opportunity  of  speaking  par- 
ticularly concerning  the  days  for  return  of  writs,  and  con- 
tinuance of  proceedings,  in  term. 

We  have  already  seen  that  writs  were  returnable  at  cer- 
tain stated  days  in  different  seasons  of  the  year.1  These 
returns,  or  termini  ad  quos,  when  they  fell  very  near  to- 
gether, collectively  constituted  a  period  of  legal  business, 
which  was  called  generally  terminus,  or  term,  during  which 
the  returns  were  seldom  more  than  seven  or  eight  days 
distant  from  each  other.  It  has  not  yet  appeared  that  any 
precise  rule  was  settled,  by  which  a  writ  was  required  to 
be  returnable  at  any  one  of  these  stated  days  in  preference 

1  Vide  vol.  i.,  454. 
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to  another.  Indeed,  in  the  early  times  of  our  law,  there 
does  seem  to  have  been  some  difference  between  the  length 
of  time  allowed  to  persons  summoned.  In  a  law  of  one 
of  our  Saxon  kings,  it  is  directed,  that  if  the  party  dwelt 
one  county  off,  he  should  have  one  week ;  if  two  counties, 
two  weeks ;  and  so,  for  every  county  a  week.1  The  same 
is  laid  down  by  a  law  of  Henry  I.,  with  a  restriction  not  to 
go  beyond  the  fourth  week,  ubieunque  fuerit  inAnglid;  but 
if  the  party  was  beyond  sea,  he  might  have  six  weeks.2 

There  is  no  intimation,  either  in  Glanville  or  Bracton, 
of  any  such  rule  prevailing  in  their  times.  It  is  not,  how- 
ever, unlikely  that  the  returns,  in  the  time  of  the  latter, 
might  nearly  correspond  with  the  scheme  laid  down  by 
the  statute  of  dies  communes  in  banco.  But  this  act  does 
not  give  us  entire  satisfaction  on  that  head ;  for,  being 
only  a  direction  to  the  justices  in  banco  how  to  fix  the  re- 
turns of  process  which  they  issued  in  consequence  of  the 
return  of  some  other  writ,  we  are  still  uninformed  as  to 
the  rule  that  governed  in  the  return  that  was  to  be  affixed 
to  original  writs.  These,  we  know,  might  be  obtained 
in  the  office  of  the  chancery  any  day  in  the  year.  Whether 
they  were  made  returnable  at  the  pleasure  of  the  clerks 
who  penned  them,  or  at  the  option  of  the  purchaser,  as  is 
more  probable,  or  whether  a  certain  rule  subsisted  in  the 
chancery  office  on  this  head,  we  are  not  able  to  collect  (a). 

(a)  It  appears  that  there  had  been  a  fixed  period  of  fifteen  days  substi- 
tuted for  the  variable  period  formerly  allowed  for  appearance,  in  order  that 
the  defendant  might  know  when  he  was  bound  to  appear,  and  that  the  plain- 
tiff might  known  when  there  was  a  default ;  and,  further  (as  appearance  in 
that  age  was  personal),  that  certain  days  were  appointed  for  returns  and 
appearances,  for  the  convenience  of  the  court  and  the  suitors.  In  the  Mirror 
of  Justice  it  is  said  to  be  an  abuse  to  summon  men  without  giving  them 
reasonable  warning  upon  which  to  answer  (c.  v.,  s.  6),  and  in  the  chapter 
describing  writs,  it  is  observable  that  no  return  day  is  mentioned.  In  another 
article  it  is  said  that  after  fifteen  days  no  default  should  be  allowable  (c.  v., 
s.  10,  art.  cviii.),  and  that  in  Alfred's  time  the  process  was  "hasted"  from 
day  to  day,  that  is,  that  it  ran  on,  de  die  in  diem,  without  any  arbitrary 
return-days.  The  original  practice,  no  doubt,  was  to  allow  a  reasonable  time 
for  appearance,  and  reckon  default,  if  there  was  no  essoin  or  excuse,  upon 
non-appearance,  on  the  lapse  of  that  time.  But  in  course  of  time,  appear- 
ance being  persona],  it  became  convenient  to  fix  specific  days  for  appearances 
and  returns  to  writs,  as  otherwise  the  business  of  the  court  would  be  daily 
disturbed  by  appearances,  etc.  Thus  it  should  seem  that  fixed  return-days 
were  an  incident  of  personal  appearance,  and,  when  appearance  ceased  to  be 
personal,  were  only  an  inconvenience,  and  probably  would  have  disappeared, 

1  Leges  Ethel.,  c.  93. 

2  Leg.  Hen.  Prim.,  c.  141.     Vide  Spelm.  on  Terms,  s.  5,  ch.  6. 
27* 
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When  the  original  was  once  returned  in  franco,  the  rule  for 
making  the  return  of  process  upon  it,  and  process  upon 
that  process,  was  as  follows. 

The  statute  of  communes  dies  in  banco  directs,  that  if  a 
writ  came  (according  to  the  language  of  those  times,  or, 
as  we  should  say  now,  was  returned)  in  octabis  of  St. 
Michael,  a  day  should  be  given  (that  is,  the  writ  which 
issued  upon  it  should  be  returnable,  and  there  should  be 
a  dies  datus  partibus)  in  octabis  of  St.  Hilary ;  if  in  quindend 
of  St.  Michael,  day  should  be  given  in  quindend  of  St. 
Hilary.  If  a  writ  came  in  three  weeks  of  St.  Michael, 
day  was  to  be  given  in  crastino  Purificationis ;  if  in  a  month 
of  St.  Michael,  in  octabis  Purificationis;  if  on  the  morrow 
of  All  Souls,  in  quindend  of  Easter ;  if  on  the  morrow  of 
St.  Martin,  in  three  weeks  of  Easter;  if  in  octabis  of  St. 
Martin,  in  a  month  of  Easter ;  if  in  quindend  of  St.  Mar- 
tin, in  live  weeks  of  Easter.  There  was  a  special  day 
given  in  crastino  Ascensionis,  which  countervails  (says  the 
act)  the  same  as  in  five  weeks  of  Easter.  If  a  writ  came 
in  octabis  of  St.  Hilary,  day  was  to  be  given  in  octabis  of  the 
Holy  Trinity  ;  if  in  quindend  of  St.  Hilary,  in  quindend  of 
the  Holy  Trinity,  and  sometimes  in  crastino  of  St.  John 
the  Baptist;  if  on  the  morrow  of  the  Purification,  in  cras- 
tino, or  in  octabis  of  St.  John  the  Baptist ;  if  in  octabis  of 
the  Purification,  in  quindend  of  St.  John  the  Baptist;  if 
in  quindend  of  Easter,  in  octabis  of  St.  Michael ;  if  in  three 
weeks  of  Easter,  in  quindend  of  St.  Michael ;  if  in  a  month 
of  Easter,  in  three  weeks  of  St.  Michael ;  if  in  five  weeks 
of  Easter,  or  on  the  morrow  of  the  Ascension,  in  a  month 
of  St.  Michael ;  if  in  octabis  of  the  Holy  Trinity,  on  the 
morrow  of  All  Souls  ;  if  in  quindend  of  the  Holy  Trinity, 
or  on  the  morrow  of  St.  John  the  Baptist,  on  the  morrow 
of  St.  Martin  ;  if  in  octabis  of  St.  John  the  Baptist,  in  octa- 
bis of  St.  Martin;  if  in  quindend  of  St.  John  the  Baptist, 
in  quindend  of  St.  Martin.  Such  is  the  manner  in  which 
these  continuances  connected  one  term  with  another.  The 
returns  that  intervened  between  the  issue  and  return  of  a 


but  for  the  tenacity  of  any  usage  once  established,  and  especially  sanctioned 
by  statute.  And  the  ordinance  under  consideration,  though  one  of  those 
which  Hale  enumerates  as  not  a  statute  of  record,  and  possibly  not  acts  of 
parliament  at  all,  yet  obtained  in  use  as  such  (Hist.  Com.  Law,  c.  vii.).  These 
return-days  were  modified  by  1  W.  4,  c.  lxx.,  and  abolished  by  the  Uniformity 
of  Process  Act,  2  &  3  W.  4,  c.  xxxix. 
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writ  were  generally  eight  or  nine,  and  the  space  of  time 
.about  five  or  six  months.1 

If  the  process  in  any  of  the  many  actions  which  we 
have  considered  in  the  course  of  this  reign  was  compared 
with  this  scheme  of  continuances,  we  should  then  see  what 
a  length  of  time  must  often  be  consumed  before  a  party 
could  be  brought  into  court  (a).  We  shall  content  our- 
selves with  one  example,  namely,  the  process  in  a  personal 
action,  as  given  by  Bracton.2  Suppose  a  summons  in  a 
personal  action  was  returnable  in  octabis  Michaelis,  the  6th 
of  October,  the  process  of  attachment  issued  upon  that 
would  be  returnable  in  octabis  Hilarii,  the  20th  of  January. 
If  the  party  did  not  appear,  there  issued  a  second  attach- 
ment per  meliores  plegios  returnable  in  octabis  Trinitatis,  the 
19th  of  June.  If  he  did  not  then  appear,  there  issued  a 
writ  of  habeas  corpus  to  take  the  body,  returnable  in  cras- 
tino Animarum,  the  3d  of  November.  Thus  ended  the 
solennitas  attachiamentorum,  and  so  passed  away  a  full  year 
and  almost  one  month. 

If  the  sheriff  returned  upon  this  last  writ,  as  it  was 
probable  he  would,  non  est  inventus,  they  then  resorted  to 
the  process  of  distress,  and  a  distringas  per  terras  et  catalla 
would  issue,  returnable  in  tres  septimanas  Paschce,  the  8th 
of  May.  If  he  did  not  appear  to  this,  there  issued  an- 
other distringas  returnable  in  quindend  3Iichaelis,  the  13th 
of  October.  If  he  did  not  appear,  another  distringas  issued, 
ne  quis  manum  apponat,  returnable  in  quindend  Hilarii,  the 

(a)  And  there  can  be  no  doubt  that  all  this  elaborate  system  of  process  had 
been  devised  by  astute  and  servile  lawyers  for  the  mere  purpose  of  creating 
occasion  for  further  fees  at  each  successive  stage  of  the  process.  For,  be  it 
observed,  that  every  writ  meant  a  fee,  and  therefore  the  more  writs  there  were, 
the  better  for  the  king's  revenue,  which,  as  already  observed,  and  as  sug- 
gested by  Lord  Hale,  and  hinted  by  the  author,  was  the  great  object  of  the 
interest  shown  by  the  Norman  sovereigns  in  the  administration  of  justice. 
It  was,  as  Lord  Hale  observes,  the  rapacious  and  unscrupulous  John  who 
showed  most  attention  to  the  subject,  and  there  can  be  little  doubt  that  this 
lengthening  and  elaborating  of  the  process  had  its  origin  in  motives  of  that 
kind,  and  that  this  system  it  was  which  was  alluded  to  in  Magna  Charta, 
and  is  repeatedly  complained  of  in  the  Mirror,  as  tending  to  delay  justice  — 
the  delay,  in  fact,  often  amounting  really  to  denial. 

1How  these  differ  from  the  terms  in  former  times,  vide  vol.  i.,  454.  It 
appears,  that  in  the  time  of  Glanville  there  were  the  three  following  returns 
in  Easter  term,  viz.,  In  crastino  post  octabis  clausi  Paschot — a  crastino  octabis 
clausi  Paschw  in  quindecim  dies  —  aclauso  Paschce  in  quindecim  dies.  Glanv., 
lib.  i.,  c.  6,  13,  15.     Vide  also  Spelm.  on  Terms. 

2  Vide  ante,  257,  etc. 
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27th  of  January.  If  he  still  did  not  appear,  another  writ 
issued  for  a  caption  into  the  king's  hands,  returnable  in 
quindend  Trinitatis,  the  26th  of  June,  or  in  crastino  St.  Jo- 
hannis  Baptistoe,  which  happens  sometimes  on  the  same 
day.  And  here  ended  the  distress  per  terras  et  caialla,  and 
the  space  of  one  year  and  more  than  seven  months ;  so 
that  the  whole  of  this  process,  from  the  return  of  the 
summons  to  the  return  of  the  last  distringas,  would  con- 
tinue two  years  and  more  than  eight  months. 

This  is  the  utmost  length  to  which  the  above  process 
might  be  extended  if  no  essoin  was  cast ;  but  if  any  essoins 
intervened,  and  they  were  managed  with  dexterity,  par- 
ticularly if  the  parties  could  essoin  shnul  et  vicissirn,  the 
appearance  in  court  might  be  still  further  protracted. 
Delays  were  not  at  an  end,  even  after  appearance.  In  real 
actions,  we  have  seen  how  frequent  occasion  there  was  for 
summons  and  resummons,  upon  all  which  essoins  might 
be  cast.  In  all  actions,  whether  real  or  personal,  there 
were  writs  of  venire,  and  other  judicial  process,  together 
with  dies  dati  partibus.  The  delay  that  might  be  procured 
by  all  these  must  have  placed  the  issue,  judgment,  and 
execution  at  a  great,  uncertain,  and  almost  unlimited  dis- 
tance. 

Judicial  process,  like  a  venire,  which  issued  merely  out 
of  the  record,  might  not  perhaps  be  considered  as  strictly 
within  the  statute,  which,  in  the  terms  of  it,  is  literally 
confined  to  the  issue  of  a  writ  upon  the  return  of  a  for- 
mer. It  is,  therefore,  not  improbable  that,  in  such  cases, 
the  justices  exercised  a  discretion  to  shorten  the  intervals 
of  the  continuances,  in  the  same  manner  as  we  know  they 
had,  very  freely,  in  lessening  the  number  of  them.1  At 
any  rate,  the  return  of  a  venire  facias  for  summoning 
jurors  must  have  been  accommodated  to  the  seasons 
within  which  such  trials  could  be  had.  The  dies  datus, 
we  know,  was  left  not  only  to  the  discretion  of  the  court, 
but  to  the  election  of  the  parties ;  hence  dies  amoris,  and 
dies  datus  consensu  partium. 

In  general,  however,  the  justices  were  tied  up  to  the 
times  prescribed  by  the  statute.  This  produced  great  in- 
convenience, to  remove  which  the  legislature  interposed 
both  in  this  and  the  following  reign. 

1  Vide  ante. 
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Iii  the  very  same  year  an  act  was  passed,  by  which  the 
writ  of  dower  was  made  an  exception  to  the  above  scheme 
of  continuances ;  for,  in  that,  days  were  to  be  given  at 
much  shorter  intervals,  in  order  that  widows  might  not 
be  delayed  in  recovering  the  maintenance  which  the  law 
had  provided  for  them.  If  a  writ  of  dower  came  in  odd- 
itis of  St.  Michael,  day  was  to  be  given  only  to  the  mor- 
row of  All  Souls ;  if  in  quindend  of  St.  Michael,  to  the 
mor»w  of  St.  Martin  ;  if  in  three  weeks  of  St.  Michael, 
in  octabis  of  St.  Martin  ;  if  in  a  month  of  St.  Michael,  in 
quindend  of  St.  Martin ;  if  on  the  morrow  of  All  Souls, 
in  octabis  of  St.  Hilary ;  if  on  the  morrow  of  St.  Martin, 
in  quindend  of  St.  Hilary  ;  if  in  octabis  of  St.  Martin,  on 
the  morrow  of  the  Purification  ;  if  imquindend  of  St.  Hil- 
ary, in  octabis  of  the  Purification;  if  in  octabis  of  St.  Hil- 
ary, in  quindend  of  Easter  ;  if  in  quindend  of  St.  Hilary,  in 
three  weeks  of  Easter;  if  on  the  morrow  of  the  Purifica- 
tion, in  a  month  of  Easter;  if  in  octabis  of  the  Purifica- 
tion, on  the  morrow  of  the  Ascension ;  if  in  quindend  of 
Easter,  in  octabis  of  the  Holy  Trinity  ;  if  in  three  weeks 
of  Easter,  in  quindend  of  the  Holy  Trinity ;  if  in  a  month 
of  Easter,  on  the  morrow  of  St.  John  the  Baptist ;  if  in 
five  weeks  of  Easter,  in  octabis  of  St.  John  the  Baptist; 
if  on  the  morrow  of  the  Ascension,  in  quindend  of  St. 
John  the  Baptist ;  if  in  octabis  of  the  Holy  Trinity,  in  oc- 
tabis of  St.  Michael;  if  in  quindend  of  the  Holy  Trinity, 
in  quindend  of  St.  Michael;  if  on  the  morrow  of  St.  John 
the  Baptist,  in  three  weeks  of  St.  Michael;  if  in  octabis 
of  St.  John  the  Baptist,  in  a  month  of  St.  Michael ;  if  in 
quindend  of  St.  John  the  Baptist,  then  on  the  morrow  of 
All  Souls.  These  intervals,  as  ma}7  easily  be  seen,  w«re 
much  shorter  than  those  appointed  by  the  former  statute 
to  be  observed  in  all  other  actions ;  we  shall  find  that 
many  other  exceptions  were  made  thereto  in  succeeding 
parliaments. 

These  are  followed  by  two  statutes  concerning  the  ex- 
chequer, both  passed  in  the  same  year;  the  first  is  entitled 
De  Districtione  Scaccarii,  the  other  Statutum  de  Scaccario. 
The  former  speaks  of  the  damages  sustained  by  the  com- 
monalty of  the  rearlm  through  the  wrongful  distresses 
which  had  been  taken  by  sheriffs  and  other  bailiffs 
of  the  king,  for  the  king's  debts  and  for  other  causes. 
To  remedy  such  evils,  the  statute  ordains  generally,  that 

V 
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when  a  sheriff,  or  any  other  man,  took  the  beast  of  an- 
other, the  owner  of  the  beasts  might  give  them  their  feed 
without  disturbance,  so  long  as  they  were  impounded,  and 
should  pay  nothing  for  their  keep ;  nor  was  the  distress 
to  be  given  or  sold  within  fifteen  days  after  the  taking. 
It  further  ordains,  that  no  one  shall  he  distrained  by  the 
beasts  that  plough  his  land,  nor  by  his  sheep,  so  long  as 
other  distress  or  chattels  can  be  found  sufficient  whereof 
to  levy  the  demand;  which  provision,  as  well  as  till  for- 
mer, has  been  construed  to  extend  to  the  distresses  of 
private  persons  as  well  as  to  those  of  the  king.  But  this 
exception  of  beasts  of  the  plough  and  of  sheep  seems  not 
to  relate  to  cattle  damage  feasant,  which  were  still  to  be 
taken  according  to  the  old  custom  of  the  realm.  It  was, 
moreover,  required,  that  all  distresses  should  be  reason- 
able, and  according  to  the  value  of  the  demand.  The  re- 
mainder of  this  statute,  and  the  whole  of  the  other,  is  con- 
fined to  the  collection  of  the  king's  debts,  and  the  account- 
ing for  them  in  the  exchequer.  After  these  statutes,  in 
the  same  year,  follows  the  Dictum  de  Kenilworth,  and  then 
the  statute  of  Marlbridge  or  Marlborough,  52  Henry  III., 
containing  some  provisions  of  a  miscellaneous  kind,  which 
deserve  more  particular  observation. 

This  statute  was  made  after  the  long  contest  between 
statute  of     the  king  and  his  barons  had  subsided,  and  the 
Maiibridge.     nation  began  to  breathe  from  the  disorders  of 
civil  war.     During    this   period,  many  abuses   had   pre- 
vailed, some  of  which  it  was  intended  to  remedy  by  this 
statute. 

Of  all  the  oppressions  that  were  felt  from  the  doctrine 
oji  tenures,  none  bore  so  hard  upon  landholders  as  the 
craim  of  wardship  (a).  Many  devices  had  been  practised 
to  defraud  lords  of  this  valuable  casualty.  One  of  them 
was  this:  A  tenant  would,  in  his  lifetime,  infeofFhis  eld- 

(a)  Under  which  their  children  were  committed  to  mere  strangers.  The 
following,  for  instance,  is  a  curious  illustration  of  the  feudal  system,  under 
which  a  mother  could  be  sued  for  letting  her  own  child  go  with  her  away 
from  his  guardian.  The  action  was  for  entering  the  plaintiff's  court  and 
taking  away  his  ward,  and  the  defendants,  one  of  whom  was  the  child's 
mother,  pleaded,  "  quod  ipsi  fuerunt  versus  Oxon,  et  tunc  viderunt  prsedictum 
puerum,  et  puer  percipit  quod  praedicta  Isabella,  (one  of  the  defendants), 
fuil  mater  sua  ;  et  secutus  est  earn,  usque  domum  suam,  et  adhuc  moram  facit 
cum  ea,  sed  ipsi  cum  non  duxerunt,"  etc.  On  these  facts  the  court  held, 
however,  that  the  mother,  with  the  rest  of  the  defendants,  was  guilty  —  guilty 
of  taking  her  own  child  (Plac.  Abr.,  136,  Buck.,  temp.  Hen.  III.). 
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est  son  and  heir,  being  within  age;  in  consequence  of 
which,  as  there  was  no  descent  of  the  land,  there  could  be 
no  ward  of  the  infant  in  case  the  father  should  die.  It 
was  declared  by  this  act  that  no  lord  should  lose  his 
ward  by  reason  of  such  feoffment.  Another  way  was,  to 
make  a  feoffment  in  fee,  reserving  no  rent,  but  supposing 
the  feoffor  to  be  satisfied  for  a  certain  term,  which,  upon 
calculation,  would  end  when  the  heir  came  to  full  age  ; 
and  then  it  was  conditioned  that  the  feoffee  should  pay  a 
certain  sum,  being  much  more  than  the  land  was  worth : 
as  none  would  give  so  high  a  price,  the  heir  used  to  enter 
by  virtue  of  the  original  condition  :  but  it  was  now  de- 
clared that  no  lord  should  lose  his  ward  by  reason  of  any 
such  feigned  feoffments.  Yet  lords  were  not  to  be  em- 
powered to  disseize  persons  infeoffed  in  that  way ;  but 
they  were  to  proceed  by  a  writ  to  recover  the  custody. 
The  trial,  whether  such  feoffments  were  made  bond  fide,  or 
in  fraud  of  the  lord,  was  to  be  by  the  witnesses  contained 
in  the  deed  of  feoffment,  and  other  free  and  lawful  men 
of  the  country.  Should  the  lord  have  judgment  to  re- 
cover his  ward,  the  feoffees  were  still  to  have  their  action 
to  recover  the  term  or  fee  which  they  had  therein  when 
the  heir  came  of  age.  On  the  other  hand,  it  was  provided 
that,  should  any  lord  implead  feoffees,  wTho  were  bond  fide 
such,  under  pretence  of  the  above-mentioned  collusion, 
they  should  have  their  damages  and  costs,  and  the  plain- 
tiff should  be  amerced.1 

A  provision  in  protection  of  heirs  against  the  intrusion 
of  their  guardians  was  partly  a  new  regulation,  and  partly 
a  declaration  and  confirmation  of  the  common  law.  First, 
it  was  enacted,  if  a  lord  having  wardship  of  an  infant's 
lands  would  not  restore  them  when  he  came  of  age,  the 
heir  might  have  an  assize  of  mortauncestor,  and  recover 
the  damage  he  had  sustained  by  the  withholding  of  the 
land  since  his  coming  of  age.2  It  was  moreover  declared 
and  enacted,  that  where  the  heir  was  of  full  age  at  the 
death  of  the  ancestor,  the  lord  should  not  put  him  out, 
nor  remove  anything,  but  only  take  simple  seisin  thereof 
(for  so  relief  was  sometimes  called),  in  acknowledgment 
of  his  seigniory ;  and  if  such  an  heir  was  put  out,  and  had 

1  Ch.  6. 

2  No  damages  were  recoverable  in  an  assize  of  mortauncestor  at  common 
law.      Vide  vol.  i.,  368. 
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recourse  to  a  writ  of  mortauncestor,  he  should  be  entitled 
to  his  damages,  as  in  an  assize  of  novel  disseisin.  It  was 
declared  that  the  king  was  to  have  the  prima  seisina,  or  pri- 
mer seisin  (which  corresponded  with  relief)  of  his  tenants 
in  cajnte,  as  was  used  in  times  past ;  nor  was  the  heir  to 
have  it  till  he  had  first  sued  livery  of  the  land  out  of  the 
king's  hands,  as  his  ancestors  had  before  done.  This  was 
to  be  understood  of  lands  and  fees  which  used  to  be  in  the 
king's  hands  by  reason  of  knight's  service,  serjeanty,  or 
juris  patronatus,  that  is,  of  the  foundation  of  bishoprics, 
monasteries,  and  the  like.1  So  great  havoc  had  been  made 
in  the  rights  of  persons,  and  of  things,  during  the  late 
disorders^  that  a  parliamentary  sanction  was  necessary  to 
confirm  some  of  the  plainest  propositions  in  the  common 
law. 

The  law  underwent  some  alteration  in  favor  of  a  par- 
ticular description  of  wards.  It  was  enacted,  that  when 
land  holden  in  socage  was  in  the  custody  of  the  heir's  rela- 
tions during  his  minority,  the  guardian  should  make  no 
waste,  sale,  or  destruction  of  the  inheritance,  but  safely 
keep  it  for  the  use  of  the  heir ;  and,  when  he  came  of  age, 
should  answer  to  him  for  the  issues,  by  a  lawful  accompt, 
with  an  allowance  to  the  guardian  of  his  reasonable  costs. 
Such  guardians  were  not  to  sell  the  marriage  of  the  heir, 
except  for  the  emolument  of  the  heir  himself  f  so  that 
the  privilege  of  guardians  in  socage,  which  heretofore 
had  been  the  same  as  that  of  guardians  in  chivalry,3 
ceased  to  be  a  source  of  emolument.  But  the  great  lords 
who  composed  the  legislature  had  no  inclination  to  make 
the  same  provision  in  case  of  ward  and  marriage  in  mili- 
tary tenure. 

Some  provision  was  made  for  the  better  ordering  of  ser- 
vices. As  to  the  suit  of  court,  owing  to  great  lords  and 
others,  it  was  ordained  that  no  person  infeofled  by  charter 
need  do  more  than  the  charter  bound  him  to ;  excepting 
such  suit  as  any  one  or  his  ancestors  had  been  accustomed 
to  perform  before  the  king's  first  voyage  into  Brittany, 
which  was  thirty-nine  years  and  a  half  before  the  statute 
of  Marl  bridge.4     As  to  those  who  were  infeoffed  without 


1  Ch.  16.  2  Ch.  17.  3  Vide  ante,  83. 

4  In  the  fourteenth  year  of  the  king,  before  the  disorders  of  his  reign  had 
given  opportunity  for  the  invasion  of  every  species  of  property.  We  have 
before  seen,  that  this  period  had  been  fixed  for  the  limitation  in  a  writ  of 
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charter,  from  the  time  of  the  Conquest,  or  some  other  an- 
cient feoffment,  they  were  not  to  be  distrained  to  do  such 
suits,  unless  they  or  their  ancestors  had  performed  them 
before  the  above  period  of  limitation.  Further,  persons 
infeoffed  by  charter  to  do  a  certain  service,  as  to  pay  so 
many  shillings  in  the  year  to  be  acquitted  of  all  services, 
were  not  to  be  bound  to  any  other  suits  or  service  contra 
formam  feojfamenti,  contrary  to  the  terms  of  their  feoff- 
ment. It  enacts  (as  had  before  been  directed  where  such 
cases  happened  in  Ireland),1  that  where  an  inheritance  de- 
scended to  parceners,  the  eldest  should  do  the  service,  and 
the  others  be  contributory  to  her  according  to  their  por- 
tions. Where  there  were  several  feoffees  of  land  for 
which  only  one  suit  was  due,  the  lord  was  not  to  exact 
more  than  that  one  suit ;  and  if  the  feoffees  had  no  war- 
rantor or  mesne  to  acquit  them,  then  every  one  of  them, 
according  to  his  portion,  was  to  be  contributory  towards 
doing  the  service. 

Thus  far  did  this  act  make  order  for  apportioning  suits 
and  services.  It  goes  on  to  furnish  a  course  of  redress  for 
those  who  were  injured  contrary  thereto.  It  ordains,2 
that  should  lords  distrain  their  tenants  for  such  suits  con- 
trary to  this  act,  then,  at  the  complaint  of  their  tenants, 
they  were  to  be  attached  to  appear  in  the  king's  court,  at 
a  short  day,  to  make  answer  thereto.  Upon  this  clause  a 
writ  was  afterwards  framed,  called,  from  the  design  of  it, 
contra  formam  feoffamenti.  This  writ,  as  it  is  not  men- 
tioned by  Bracton,  who  is  very  particular  on  the  subject 
of  services,  probably  did  not  exist  at  common  law,  not- 
withstanding a  supposed  case  in  Fitzherbert  ;3  besides, 
the  writ  bears  an  internal  mark  of  its  origin,  by  always 
reciting  this  statute.  The  remedy  in  such  cases  before 
was  of  a  less  concise  nature  than  what  was  now  proposed; 
for  now,  besides  the  process  of  attachment,  the  lord  was 
to  have  but  one  essoin,  if  he  was  within  the  realm ;  and 
the  beasts  taken  on  the  occasion  were  to  be  immediately 
delivered  to  the  complainant,  and  so  remain  till  the  ques- 
tion between  them  was  determined.  If  the  lord  did  not 
appear  upon  the  attachment,  nor  keep  the  day  given  by 

nuisance,  and  also  in  an  assize  of  novel  disseisin ;  though,  in  the  latter  in- 
stance at  least,  in  direct  violation  of  the  Stat.  Mert.  Vide  ante,  59,  120, 
138. 

1  Vide  ante,  54.  2Ch.  9.  3Avow.;  243.     16  Hen.  III. 

vol.  ii.  —  28 


326  HENRY    III.  [CHAP.  VIII. 

the  essoin,  another  writ  went;  and  if  that  was  not  obeyed, 
then  he  was  to  be  distrained  by  everything  he  had  within 
the  county,  and  the  sheriff  was  to  answer  to  the  king  for 
the  issues  thereof;1  he  was  also  to  have  his  body  at  a  cer- 
tain day.  If  the  lord  came  not  at  that  day,  the  com- 
plainant was  to  go  sine  die,  and  the  beasts  and  other  dis- 
tresses taken  were  to  remain  with  him,  until  the  lord 
recovered  the  services  by  judgment  of  the  king's  court; 
in  the  meantime,  all  further  distresses  for  the  same  ser- 
vices were  to  cease,  though  the  lord  was  yet  to  be  at  lib- 
erty to  sue  for  them  in  form  of  law.  If  the  lord  came  in, 
and  upon  answer  was  convicted,  the  complainant  was  to 
recover  the  damages  he  had  sustained  by  the  distress  (a). 
While  this  redress  was  provided  for  the  tenant,  the  fol- 
lowing was  contrived  for  the  lord.  If  tenants 
withdrew  from  their  lords  such  suits  as  they 
had  continued  to  perform  before  the  above  period  of  lim- 
itation, then  the  lord  of  the  court  to  which  suit  was  owing 
was  to  recover  it  with  damages,  by  the  same  speedy  jus- 
tice as  to  the  limiting  of  days,  and  the  awarding  of  dis- 
tresses, as  was  above  provided  for  tenants.  It  was  enacted, 
also,  that  lords  should  not  recover  seisin  of  such  suits 
against  their  tenants  by  default,  as  was  the  old  course  at 
common  law.2 

Many  provisions  had  been  made  in  the  former  part  of 
this  statute  concerning  distresses.  It  complains  that,  dur- 
ing the  late  troubles,  great  men  and  others  refusing  to 
abide  the  order  of  the  king's  courts,  and  the  due  course 
of  the  law,  took  upon  them  to  be  their  own  judges  in 
their  own  causes,  and  revenged  themselves  of  their  neigh- 
bors by  taking  distresses,  till  they  had  fines  and  ransoms 

(a)  In  the  commentary  upon  this  statute  in  the  Mirror,  it  is  said:  "Some 
points  in  this  statute  are  improvable,  viz.,  the  first  five  points,  because  every 
personal  trespass  is  punishable  by  a  corporal  punishment,  if  the  trespass  be 
riot  compounded  for  by  ransom,  according  to  the  quality  thereof"  [Mirror, 
c.  v.,  s.  3).  That  is,  that  there  ought  to  be  fine  or  imprisonment,  and  not  mere 
damages.  "The  chapter  which  commands  the  Great  Charter  to  be  kept  is 
defective  for  want  of  additional  punishment.  The  chapters  remedial  as  to 
lords  of  fees  is  reprovable  for  mitigation  of  punishment,  for  all  who  so 
defraud  the  law  are  punishable  by  corporal  punishment,  and  not  by  mere 
amercement,"  i.  e.,  in  damages  (Ibid.). 

1  That  is,  the  process  was  to  be  an  attachment,  and  then  another  attach- 
ment per  miliores  plegios,  and  then  the  last  distress.  Vide  ante,  259,  2(50, 
and  post,  335. 

2Ch.  6. 
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paid  at  their  pleasure.  Others,  again,  would  not  be  jus- 
tified, that  is,  submit  to  the  king's  officers,  nor  sutler 
them  to  make  delivery  of  such  distresses  as  they  had 
taken  of  their  own  authority,  though  without  any  pre- 
tence of  right  to  justify  them.  To  remedy  these  dis- 
orders, it  was  now  enacted  and  enjoined  that  they  should 
not  be  any  longer  endured  ;  and,  further,  that  any  person 
taking  revenge,  without  a  judgment  of  the  king's  court, 
should  be  punished  by  a  fine  according  to  the  oiience  ; l  in 
the  same  manner  of  a  distress  made  without  authority  (a). 

(a)  The  practice  here  denounced  was  that  of  taking  revenges  for  injuries 
in  other  instances  than  those  allowed  by  law.  The  "  revenge"  meant  taking 
cattle  or  goods  as  a  distress,  to  enforce  a  demand  which  ought  to  be  enforced 
at  law,  not  taking  cattle  as  a  distress  for  doing  damage,  distress  "damage 
feasant,"  which  was  allowed  by  law.  Hence  several  passages  in  the  Saxon 
la#*s  which  prohibit  taking  distresses  until  the  right  has  been  claimed  at 
law,  and  default  has  been  committed  by  defendant,  supply  the  best  possible 
commentary  upon  the  ancient  statute  of  Marlbridge.  The  terms  of  the  stat- 
ute are,  "  Et  nullus  de  cetero  ultiones  aut  district) ones,  faciat  per  voluntatem 
suam  absque  consideratione  curia?  domini  regis,  si  forte  dampunm  vel  injuria 
sibi  fiat  unde  emendas  habere  voluerit  de  aliquo  vicino  suo  sive  majore  sive 
minore."  Here  it  will  be  seen  that  "  revenges"  and  "distresses"  are  spoken 
of  as  identical,  upon  which  Lord  Coke  observes  in  his  comments  on  the  law: 
—  "Ultiones:"  that  they,  refusing  the  course  of  the  king's  laws,  took  upon 
them  to  be  their  own  judges  in  their  own  causes,  and  to  take  such  revenges  as 
they  thought  fit,  until  they  had  ransom  at  their  pleasure.  "  Districtiones : "  that 
is,  taking  distresses,  not  according  to  law  ;  as  for  rent  services,  or  for  damage  feas- 
ant, or  for  other  lawfnl  cause;  but  for  revenge,  without  cause,  of  his  own  head 
and  will  —  that  is,  to  be  his  own  judge  and  lawyer  —  to  satisfy  himself  without 
any  lawful  means  or  course  of  law  (2  Institutes,  p.  303).  Here  it  will  be 
seen  that  Lord  Coke  recognizes  the  right  of  distress  for  rent,  and  for  damage 
feasant  on  the  land  of  the  party  distraining.  The  statute  itself  recites  that 
the  great  men  refused  to  be  bound  by  process  of  law,  and  took  upon  them- 
selves to  be  judges  in  their  own  causes,  and  to  take  such  revenges  or  distresses 
as  they  thought  fit,  until  they  had  ransom  at  their  pleasure ;  and  it  enacted 
that  no  person  should  take  revenges  or  distresses  of  his  own  will  without 
legal  process  (2  Inst.,  103).  Thus  it  also  provided  (s.  15),  that  no  subject 
should  distrain  out  of  his  own  land  (2  Inst.,  131).  It  is  clear,  therefore,  that 
the  mischief  was  that  men  took  distresses,  not  where  allowed  by  law,  as  for 
rent  or  damage  feasant  (in  both  which  cases  it  would  be  on  their  own  land), 
but  off  their  land,  to  enforce  real  or  pretended  claims  for  redress  for  injuries 
or  payment  of  debts  ;  and  it  is  thus  beyond  a  doubt,  which  is  declared  illegal, 
as  undoubtedly  it  always  has  been  by  the  law  of  this  country.  Distraining 
of  goods  was  indeed  allowed  at  common  law,  as  part  of  the  process  of  the 
courts,  to  enforce  appearance  in  a  suit ;  and  in  that  way  it  was  under  the  au- 
thority of  the  law,  and  the  object  was  to  prevent  its  being  done  without  such 
authority.     Such  a  distress  was  afterwards  called  distringas. 

1  Lord  Kaims  is  certainly  mistaken,  when  he  relies  upon  this  provision  of 
the  Stat.  Marlb.,  to  show  that  it  was  a  practice  warranted  by  our  old  law  to 
force  payment  of  a  debt  by  taking,  at  short  hand,  a  pledge  from  the  debtor. 
The  distresses  here  meant  are  mentioned  by  the  act  as  breaches  of  the  law, 
and  do  not  correspond  with  poinding  in  the  Scotch  Law.  Kaims'  Law  Tracts, 
158.     Ersk.,  b.  3,  tit.  6,  sec.  2. 
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Besides  such  fine,  amends  were  to  be  made  to  them  who 
had  sustained  any  damage  by  the  distress.1  Moreover,  it 
was  declared,  that  none  should  distrain  any  person  to 
come  to  his  court,  who  was  not  within  his  fee,  or  within 
his  hundred  or  bailiwick  ;  nor  was  any  to  take  distresses 
out  of  his  fee  or  place  where  he  had  a  bailiwick  or  juris- 
diction ;  all  which,  like  the  provisions  of  the  former  act, 
were  nothing  more  than  declarations  of  the  law  as  it 
stood  before ;  only  in  this,  as  in  the  former  case,  it  was 
ordained,  that  persons  offending  against  this  act  should  be 
punished  in  damages  and  fine,  as  above  mentioned,  accord- 
ing to  the  nature  of  the  fact.2  Again,  if  any  would  not 
permit  such  distresses  as  he  had  taken  to  be  delivered  by 
the  king's  officers,  according  to  the  law  and  custom  of  the 
realm,  or  would  not  suifer  process  of  summons,  attach- 
ment, or  execution  of  judgments  of  the  king's  courts  to 
be  done  according  to  law,  he  was  to  be  punished  in  the 
above-mentioned  way,  as  one  who  would  not  be  justified 
by  the  law  of  the  land. 

The  former  chapters  of  this  statute  inflicted  punish- 
ment where  the  distress  was  unlawful,  or  the  person  dis- 
training had  no  seigniory,  or  jurisdiction  at  all,  or  dis- 
trained out  of  his  fee  or  jurisdiction.  The  following 
provision  was  made  respecting  distresses  that  were  lawful. 
It  directs,  that  where  a  lord  distrained  his  tenants  for  ser- 
vices and  customs  due  to  him,  or  for  anything  which  gave 
the  lord  of  the  fee  a  right  to  distrain,  and  it  was  after- 
wards found  that  the  services  were  not  in  arrear,  the  lord 
should  not  be  punished  by  fine,  as  in  the  above  cases,  if 
he  suffered  the  distress  to  be  immediately  delivered  ac- 
cording to  the  course  of  law;  but  should  be  amerced  only 
in  such  manner  as  had  hitherto  been  used,  and  the  tenant 
should  recover  his  damages  against  him.3  The  general 
construction  of  this  chapter  has  been,  that  an  action  of 
trespass  was  hereby  taken  away  in  such  cases;4  though, 
from  the  bare  words  of  the  act,  there  seems  to  have  been 
no  such  design  in  the  legislature,  but  merely  to  exempt 
distresses  of  this  kind  from  any  conclusion  which  might 
possibly  be  drawn  from  the  former  provisions  respecting 
distresses  that  were  wholly  unlawful. 

It  was  declared  and  enacted,  that  no  one  should  drive  a 
distress  out  of  the  county  where  it  was  taken ;  and  if  one 

^h.  1.  2Ch.  2.  3  Ch.  3.  *  2  Inst.,  106. 
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neighbor  did  so  to  another,  of  his  own  will,  and  without 
any  lawful  right,  he  was  to  be  punished  by  fine,  as  for  an 
offence  contra  pacem.  Nevertheless,  if  a  lord  did  so  to- 
wards his  tenant,  he  was  to  be  proceeded  against  in  an- 
other way,  and  only  amerced  heavily.  It  was  declared, 
that  distresses  should  be  reasonable ;  and  that  those  who 
took  unreasonable  and  improper  distresses,  should  be 
heavily  amerced  for  the  excessiveness  thereof.1 

As  the  king  had,  by  his  prerogative,  a  right  to  distrain 
for  rent  in  any  of  his  tenants'  lands,  though  they  were 
out  of  his  fee  and  seigniory,  several  lords  had  taken  upon 
themselves  to  do  the  like ;  but  it  was  now  enacted,  that 
no  man  should,  for  any  cause  whatsoever,  take  a  distress 
out  of  his  fee,  or  in  the  king's  highway,  or  in  the  common 
street,  except  only  the  king,  or  his  officers  having  a  special 
authority  for  so  doing.2 

The  only  remedy  in  case  of  distress  was  a  writ  of  re- 
plevin, the  manner  of  proceeding  in  which  is  still  fresh 
in  the  reader's  memory.3  Some  time  was  required  before 
a  replevin  could  bring  relief  to  the  owner  of  the  goods  or 
beasts ;  and  this  delay  was  greatly  increased  when  the 
distress  was  impounded  within  a  liberty  that  had  return 
of  writs;  for  the  sheriff  could  not,  in  general,  act  within 
such  franchise  in  person,  but  was  to  make  a  warrant  to 
the  bailiff  thereof,  ordering  him  to  make  deliverance.4 
To  remedy  such  inconveniences  as  might  arise  from  these 
exclusive  jurisdictions,  it  was  provided  by  another  chapter 
of  this  statute,  that  where  the  beasts  of  any  man  were 
taken,  and  wrongfully  withbeld,  the  sheriff,  upon  com- 
plaint made  to  him,  might  deliver  them  without  any  im- 
pediment or  contradiction  of  the  taker,  if  they  were 
taken  out  of  a  liberty ;  and  if  taken  within  one,  and  the 
bailiff  thereof  refused  to  deliver  them,  then  the  sheriff, 
upon  their  default,  might  himself  make  a  deliverance  of 
them.5  Thus  was  the  sheriff  confirmed  in  his6  power  to 
make  replevin  without  a  writ;  and,  either  by  parole  or 
by  precept,  either  in  or  out  of  the  county  court,  he  might 
now  command  his  bailiff  to  deliver  the  distress  ;  a  very 
great  improvement  in  the  proceeding  by  replevin. 

•Ch.  4.  2Ch.  15.  »  Vide  ante,  308. 

*Ibid.,  306,  in  what  manner  Bracton  states  the  authority  of  the  sheriff  in 
this  particular. 

5Ch.  21.  «  Vide  ante,  308. 
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Another  abuse  of  the  summary  process  by  distress,  was 
endeavored  to  be  removed  by  chap.  22  of  this  statute,1 
which  ordains,  that  none  should  distrain  his  freeholders  to 
answer  for  their  freeholds,  nor  for  anything  touching  their 
freeholds,without  the  king's  writ ;  nor  should  any  cause  his 
freeholders  to  swear  against  their  wills;  because,  says  the 
act,  no  man  has  any  authority  to  do  that,  but  by  the  king's 
command.  It  should  seem,  that,  before  this,  lords  would 
by  distress  compel  their  tenants  to  discover  their  title- 
deeds,  and  show  by  what  services  they  held,  and  so  lay 
them  open  to  litigations  and  contest :  a  proceeding  more 
harsh  and  unpopular  than  even  that  by  quo  warranto  or  quo 
jure,  which  was  calculated  to  attain  the  same  object,  and 
was,  unfortunately,  justified  by  law.2  The  swearing  here 
is  supposed  to  mean  the  discharge  of  their  duty  in  the 
court  baron  and  hundred  court,  where  the  freeholders 
were  seetatores  and  judges,  and  were  sometimes  forced,  by 
oppressive  distresses,  to  give  their  verdict  on  oath  between 
party  and  party,  according  to  the  pleasure  of  the  lord.3 

The  remaining  part  of  this  statute  relates  to  the  gen- 
eral administration  of  justice,  either  civil  or  criminal. 
We  shall  first  consider  what  concerns  the  former.  Of  this, 
the  first  is  the  chapter  upon  beaupleader.  It  seems,  that 
bailiffs  and  judges  of  inferior  courts  had  followed  the  ex- 
ample, set  by  kings  of  England,  of  selling  justice,  and 
used  to  take  fines  of  suitors  for  a  fair  or  perhaps  favorable 
hearing  of  their  cause;  which  fair  hearing  was  called 
ptilrhre  placitare,  or  beaupleader.  It  was  ordained,  that, 
neither  in  the  itinera  of  the  justices,  nor  in  the  counties, 
hundreds,  nor  courts  baron,  should  any  fines  be  taken  pro 
pulchre  placitando,  nee  per  sic  quod  non  occasionentur.i  That 
this  is  the  meaning  of  beaupleader,  and  not  that  it  was  a 
fine  for  amending  a  wrong  plea,5  seems  probable  from  a 
passage  in  the  statutum  Wallice,  and  from  the  manner  in 
which  the  author  of  Fleta  speaks  of  this  fine:  Nititur, 
says  he,  dominus  vcl  ejus  senescaUus  ipsos  occasionare,  ar- 
guendo, et  redarguendo,  donee  finem  fecerint  pro  pulchre  placi- 
tando.6 The  statute  says,  Vicecomes  verb,  in  veredictis,  et  recog- 
nitionibus  admittendis,  non  qucerat  occasiones  versus  pransen- 
tantes,  nee  capiat  ab  eis  fines  per  sic  quod  non  occasionentur;7 

JCh.  22.  «Ch.  11.  '  Stat.  Wall.,  12  Ed w.  I. 

2  Vide  ante,  211.  5  2  Inst.,  122,  123. 

3  2  Inst.,  142.  6  Flet.,  147. 
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which,  at  least,  has  no  reference  to  pleading.  Upon  this 
statute  a  writ  was  framed  to  relieve  those  who  were  dis- 
trained for  any  fines  of  this  kind.1 

In  furtherance  of  proceedings  in  court,  it  was  provided, 
that  charters  of  exemption  and  liberties,  granting  that 
certain  persons  should  not  be  impanelled  in  assizes, 
juries,  or  recognitions,  should  not  operate  as  an  impedi- 
ment to  justice;  but  that  where  right  could  not  be  done 
without  them,  as  in  the  great  assize,  in  perambulations, 
and  in  charters  and  deeds  of  covenant  where  they  were 
witnesses,  and  in  the  like  cases,  they  should  submit  to  be 
sworn  ;  saving,  however,  their  franchise  in  all  other  cases.2 

When  a  court  baron  had  given  a  false  judgment,  it 
seems,  the  regular  order  of  appeal  was  to  the  court  baron 
of  the  lord  next  above, and  so  upwards  to  the  chief  lords; 
but  if  the  next  immediate  mesne  lord  had  no  court,  the 
judgment  could  not  be  redressed  in  the  court  of  the  next 
superior,  for  want  of  privity,  and  recourse  was  to  be  had 
to  the  bench,  or  the  justices  in  eyre.3  This  series  of  ap- 
peal occasioned  great  delay  and  expense  :  to  prevent  which 
it  was  provided,  that  none,  except  the  king  only,  should 
hold  plea  of  false  judgment  given  in  the  court  of  his  ten- 
ants ;  for  such  pleas,  says  the  statute,  specialter  spectant  ad 
coronam  et  dignitatem  domini  regis.4"  False  judgments  were 
thenceforward  to  be  heard  in  the  common  pleas  and  the 
eyre.  A  great  inducement  to  the  king  for  depriving  in- 
ferior courts  of  this  subject  of  jurisdiction,  and  bringing 
it  immediately  into  his  own  court,  was,  that  the  fines  to 
be  imposed  for  false  judgments  were  thereby  brought  un- 
der the  immediate  cognizance  and  direction  of  the  king's 
justices  (a). 

(a)  Attention  has  already  been  drawn  to  the  important  influence  of  this 
matter  of  fines,  or  fees,  or  amercements,  and  other  pecuniary  impositions  or 
penalties  upon  the  administration  of  justice.  It  lias  been  seen  that  there  is 
every  reason  to  believe  that  the  interest  the  Norman  sovereigns  took  in  the 
administration  of  justice  arose  entirely  from  their  finding  that  it  could  be 
made  a  source  of  revenue,  and  that  the  attention  they  paid  to  it  was  directed 
almost  altogether  to  that  object.  There  is,  it  has  been  shown,  every  reason 
to  believe  that  the  sending  of  justices  itinerant  into  the  counties,  and  the  in- 
stitution of  a  regular  judicature  —  the  establishment  of  superior  courts — ■ 
were  all  dictated  by  this  motive;  and  that  to  the  same  motive  may  be  as- 
cribed the  various  devices  invented  and  resorted  to  in  order  to  discourage 
litigation  in  the  local  courts,  to  remove  it  into  the  superior  courts,  and  to 
convert  them  into  courts  of  ordinary  and  primary  jurisdiction.     The  steps 

1  Flet.,  147.  2  Ch.  14.  3  2  Inst.,  138.  *  Ch.  20. 
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The  power  of  amercing  for  defaults  was  exercised  by  all 
persons  authorized  to  make  judicial  inquiry  ;  and  this 
power  was  exercised  in  a  manner  not  wholly  satisfactory. 
An  act,  to  the  following  effect,  was  therefore  made  to  re- 
dress this.  It  was  ordained,  that  no  escheator,  or  inquirer 
(which  is  said  to  signify  sheriff,  coroners  super  visum  cor- 
poris, and  all  those  who  received  power  to  inquire  in 
special  cases)1,  or  justice  assigned  specially  to  take  certain 
assizes,  or  to  hear  and  determine  certain  complaints,  should 
any  longer  have  authority  to  amerce  for  default  on  the 
common  summons;  and,  in  short,  none  but  the  capitales 
justitiari  in  itineribus  suis.2 

Among  the  alterations  made  for  the  improvement  of  ju- 
wi  it  of  entry  dicial  proceedings,  that  which  concerned  the 
in  the  post.  wrjt  0f  entry  was  of  great  importance  (a).  We 
have  seen,  that  this  new  remedy  was  confined  to  certain 
degrees,  which  gave  a  denomination  to  the  different  writs, 
some  of  which  were  thence  said  to  be  in  the  per,  and  others 
in  the  per  and  cui.3  This  was  a  check  upon  the  application 
of  the  writ  of  entry,  which,  in  other  respects,  was  of  a 
general  import,  and  capable  of  being  further  extended. 
With  a  view  to  this,  it  was  ordained,  that  if  those  aliena- 
tions upon  which  a  writ  of  entry  used  to  be  had,  were  so 
many  degrees  removed,  as  not  to  be  properly  within  it,  the 
complainant  should  have  a  writ  to  recover  his  seisin,  with- 
out mention  of  the  degrees,  into  whatsoever  hands  the 

by  which  this  was  accomplished  have  been,  in  some  degree,  traced  and  de- 
scribed in  the  Introduction,  where,  however,  attention  was  not  fully  called  to 
the  various  modes  adopted  for  encouraging  removal  of  causes  from  inferior 
courts,  and  the  various  means  provided  for  the  purpose.  The  effect  happily 
was,  in  the  result,  to  improve  the  administration  of  justice,  at  a  period  when 
nothing  could  effect  an  improvement  except  a  regular  judicature. 

(a)  "  It  is  to  be  observed,  that  the  common  law  provided  for  the  quietness 
of  men's  freehold  and  inheritance,  and  that  they  should  not  be  disturbed" 
(i.  e.,  in  their  possession)  "insomuch  as  he  that  had  right  could  not  enter 
upon  him  that  came  in  by  descent  or  lawful  conveyance,  but  was  driven  to 
his  writs  of  entry"  [i.  e.,  to  his  suits  at  law),  "and  the  common  law,  for  the 
safety  of  men's  possessions,  further  provided  that,  if  the  land  were  conveyed 
out  of  certain  degrees  —  the  demandant  was  driven  to  his  writ  of  right  (a 
long  and  final  remedy)  to  the  end  that  suits  might  have  an  end ;  and  that  be 
who  had  right  should  take  his  remedy  by  writ  of  entry  before  there  were 
above  two  descents  or  conveyances,  and  also  within  the  time  of  prescription  " 
('2  Inst.,  153).  This  was  distinguished  from  the  assize  of  novel  disseisin, 
which  was,  as  Lord  Coke  says,  "festinum  remedium,  and  much  favored  in  law 
for  the  relief  of  the  disseinee  in  regaining  possession  of  his  stock  of  cattle 
and  goods"  (2  Inst.,  236). 

1  2  Inst.,  136.  2  Ch.  18.  3  Vide  ante,  184. 
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land  should  have  come  by  such  alienation :  and  this,  says 
the  statute,  shall  be  per  brevia  originalia  per  concilium  domini 
regis  providenda}  In  pursuance  of  this  permission,  a  new 
writ  was  formed,  called  a  writ  of  entry  in  the  post,  because, 
instead  of  specifying  the  particular  steps  by  which  the 
alienation  had  happened,  it  said,  generally,  that  post  such 
alienation,  etc.  This  new  writ,  from  its  indefinite  nature, 
was  applicable  to  almost  every  possible  case  of  ouster  of 
freehold,  and  tended  to  make  the  writ  of  entry  a  still  more 
general  remedy. 

There  were  two  defects  in  the  law,  as  some  thought,  re- 
specting the  property  of  abbots,  priors,  and  other  religious 
persons  and  societies,  which  it  was  now  endeavored  to  re- 
move :  first,  if  the  goods  of  a  monastery  were  taken  away 
in  the  time  of  a  predecessor,  it  was  an  opinion,  that,  after 
his  death,  the  successor  had  no  remedy  for  the  trespass: 
the  other  defect  was,  that,  if  in  the  time  of  a  vacancy,  when 
there  was  no  abbot  or  prior  (or  whoever  might  be  the  head), 
any  intrusion  were  made,  the  successor  had  no  remedy  to 
recover  the  land  with  damages,  though  the  predecessor  died 
seized  thereof:  both  these  were  now  remedied.2 

Several  provisions  were  made  for  improving  the  process 
of  law  By  one  act  it  was  provided,  that  if  bailiffs,  who 
ought  to  account  with  their  lords,  withdrew  themselves,  and 
had  no  lands  or  tenements  by  which  they  might  be  dis- 
trained, they  should  be  attached  by  their  bodies,  so  as  the 
sheriff  might  cause  them  to  come  to  render  an  account.3 
Thus  was  a  process  against  the  person  framed  upon  this 
statute,  beginning  with  Monstravit  nobis  A.  quod  cum  B. 
baUimis  suns, etc.*  of  which,  and  the  action  of  account,  more 
will  be  said  in  the  next  reign.  While  this  care  was  taken 
for  securing  the  regular  accounting  of  bailiffs,  the  interest 
of  the  lord  was  again  consulted  by  another  provision,  that 
restrained  farmers  from  making  waste.  It  is  the  opinion 
of  some,5  though  not,  as  it  should  seem,  well  founded,6  that 
there  was  no  remedy  at  common  law  for  waste,  except 
against  a  tenant  by  courtesy,  in  dower,  and  a  guardian  (a). 

(a)  This  is  very  important,  as  the  first  statutory  enactment  of  the  process 
of  arrest  for  debt,  or  mere  civil  demands.  At  common  law,  arrest,  it  should 
seem,  was  only  allowed  in  cases  of  trespass  with  force ;  which  was  deemed 
an  offence  against  the  king,  although  venial,  and  admitting  of  satisfaction 

1  Ch.  29.  3  Ch.  23.  5  2  Inst.,  299. 

2  Ch.  28.     2  Inst.,  151.  i  Fleta.  6  Vide  ante,  174. 
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These  being,  say  they,  estates  created  by  operation  of  law, 
the  law  likewise  provided  that  they  should  not  be  abused ; 
but  such  interests  as  were  conferred  by  agreement  between 
man  and  man,  were  left  wholly  to  the  terms  of  such  agree- 
ments :  and  if  there  was  no  provision  made  therein  by  the 
parties  themselves,  the  law  would  make  none  for  them. 
But  the  common  law  was  otherwise;  and  it  was  now  en- 
acted, in  confirmation  thereof,  that  farmers  (which  signi- 
fied as  well  those  for  life  as  for  }7ears),  during  their  terms, 
should  not  make  waste,  or  exile  of  woods,  houses,  or  men, 
nor  of  anything  belonging  to  their  farm,  unless  they  had 

to  the  party  along  with  a  fine  to  the  king.  It  is  said,  indeed,  in  the  Mirror, 
in  treating  of  personal  actions,  that  the  defendants  were  distrained  or  at- 
tached to  the  value  of  the  demand  ;  and  for  default,  after  default,  judgment 
was  given  for  the  plaintiff,  but  that  this  usage  was  changed  in  the  time  of 
Henry  I.  (query  Henry  III.),  so  that  no  freeman  was  to  be  distrained  (or 
attached)  by  his  body  for  a  personal  action  venial,  so  long  as  he  had  lands, 
as  to  which  the  judgment  by  default  was  in  force  till  the  time  of  Henry  III., 
that  the  plaintiff  should  hold  the  land  until  due  satisfaction  was  made  (civ., 
s.  5).  It  is  further  said,  that  in  personal  actions  venial,  where  the  defendants 
had  not  freehold  land,  the  process  was  first  awarded  to  arrest  their  bodies, 
and  then  they  were  outlawed  (c.  vi.).  But  this,  it  is  to  be  presumed,  meant 
cases  of  trespass,  as  it  would  not  be  consistent  with  what  had  already  been 
said,  and  there  is  no  doubt  that  at  common  law  the  first  process  was  sum- 
mary, then  distress  or  attachment  of  goods.  This  is  what  had  been  pre- 
viously alluded  to  in  the  clauses  as  to  distress,  or  rather  distringas,  to  compel 
satisfaction  for  alleged  injuries,  no  one  having  a  right  to  levy  such  distresses, 
except  on  his  own  land,  for  rent  or  damage  feasant.  Thus  it  is  said  in  a  sub- 
sequent section  of  the  Mirror,  that  where  the  king  commands  the  sheriff  (as 
in  an  original  writ)  that  he  command  such  a  one  to  appear,  and  if  he  do 
not,  then  that  he  summon  or  attach  the  defendant ;  in  which  case,  if  the  sheriff 
h.td  not  warned  the  tenant  to  appear,  he  would  not  take  surety,  etc.  (s.  9). 
Elsewhere  it  is  said  that  personal  actions  are  commenced  by  attachments  of 
the  body  real  by  summons,  and  mixed  actions  first  by  summons  and  after- 
ward-; by  attachment  (c.  iii.,  s.  6) ;  but  the  context  shows  that  the  section  is 
treating  of  trespasses,  false  imprisonments,  etc. ;  and  mixed  actions  are  defined 
to  include  contracts  and  distresses,  etc.,  and  that  they  are  called  "  mixed  " 
by  reason  of  the  mixture  of  process.  So  that  it  is  clear  that  "personal  ac- 
tions," in  the  Mirror,  means  actions  for  trespasses  to  the  person,  and  that  in 
all  others  the  first  process  was  summary,  and  attachment  even  of  the  goods 
was  not  allowed  until  after  default  upon  summons ;  and  arrest  of  the  person 
was  not  allowed  where  the  defendant  had  immovable  property  like  land,  the 
principle  obviously  being  that  arrest  (before  judgment)  was  only  for  security, 
and  that  if  a  man  had  land,  which  could  not  be  removed,  and  the  seizure  of 
which  would  be  an  ample  security,  he  should  not  be  arrested,  except  for  an 
offence  against  the  king,  committed  with  personal  violence.  But  then  this 
principle  did  not  apply  when  the  parties  had  no  lands,  and  withdrew  them- 
selves with  their  personal  goods,  so  that  there  would  be  no  security  without 
their  arrest,  and  hence  the  present  enactment,  limited  in  the  first  instance 
to  actions  of  account,  but  afterwards  extended  to  all  other  personal  actions, 
or  rather  actions  as  to  personalty.  As  to  actions  for  recovery  of  realty,  the 
old  principle  still  applied. 
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a  special  license  or  covenant  for  so  doing :  and  if  they  did, 
and  were  convicted  thereof,  they  should  refund  full  dam- 
ages, and  be  heavily  punished  by  amercement.1 

The  other  parliamentary  regulations  about  process  were 
as  follow :  Chap.  7  speaks  of  the  common  writ  de  custodid ; 
of  which  there  appears  no  mention  in  Glanville  nor  Brac- 
ton.  It  should  seem,  however,  that  this  meant  the  writ  of 
right  of  ward.  The  process  in  this,  as  in  most  other  per- 
sonal actions,  was  summons,  attachment,  and  distress. 
This  was  thought  not  sufficiently  compulsory,  where  the 
possession  of  the  ward  was,  probably,  of  more  value  than 
all  the  lands  and  goods  which  were  taken  by  the  dis- 
tress. A  new  course  was  therefore  devised ;  and  it  was 
enacted,  if  the  deforceors  came  not  at  the  great  distress,2 
then  the  same  process  should  be  repeated  twice  or  thrice, 
within  the  next  six  months,  and  be  read  openly  in  the 
county  court:  and  that  proclamation  should  be  made  for 
him  to  appear  at  a  day  limited ;  and  if  he  came  not  at  the 
end  of  half  a  year,  according  to  the  proclamation,  he  was 
to  lose  the  seisin  of  the  ward,  as  a  rebel,  and  one  who  would 
not  abide  the  judgment  of  the  law.  If  a  custody  was  de- 
manded against  one  who  held  it  by  reason  of  ward,  the 
process  ordained  by  this  statute  was  not  to  lie ;  but  that 
proceeding  was  left  to  the  course  of  the  common  law.3 

The  process  in  several  actions  was  altered  in  the  follow- 
ing way :  Not  satisfied  with  the  special  exception  already 
made  from  the  dies  communes,  in  favor  of  process  in  dower 
wide  nihil  (a),*  the  parliament  now  declared  in  a  general 

(a)  This  is  worth  notice  as  the  earliest  enactment  of  judgment  for  default 
of  appearance.  Lord  Coke,  in  his  reading  upon  this  statute,  says:  "Put  the 
case  then  upon  the  summons,  the  defendant  is  returned  nihil;  and  at  the  at- 
tachment for  distress  nihil  also.  This  case  is  out  of  the  letter  of  the  statute, 
because  the  defendant  was  never  summoned  ;  but  it  is  said,  that  when  there  be 
two  mischiefs  at  the  common  law,  and  the  lesser  is  provided  for  by  express 
words,  the  greater  shall  be  included  within  the  same  remedy.  And  this  case, 
where  nihil  is  returned,  is  the  greater  mischief;  for  he  (the  defendant)  bv 
his  default  shall  lose  nothing;  but  in  the  case  provided,  the  defendant  by 
his  default  shall  lose  issues;  and  the  law  intends  that  he  will  rather  appear 
than  lose  issues"  (2  Inst.,  i.  24).  This  is  worth  notice,  as  the  earliest  illus- 
tration of  the  liberal  construction  put  upon  remedial  statutes. 

1  Ch.  23.  This  latter  clause,  about  waste,  is  made  a  separate  chapter  in  2 
Inst.,  and  is  numbered  as  the  twenty-fourth  chapter ;  which  makes  this  stat- 
ute contain  thirty  chapters  in  that  author,  though  in  the  common  editions  it 
has  only  twenty-nine. 

2  By  the  great  distress  is  meant  the  last  and  most  compulsory  of  the  four 
processes  of  distringas. 

3  Ch.  7.  *  Vide  ante,  321. 
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way,  that  dentar  quatuor  dies  per  annum  ad  minus,  and  more 
if  conveniently  could  be,  so  that  they  should  have  five  or 
six  in  the  year  at  least.1  In  assizes  ultimce  prazsentationis, 
and  suits  of  quare  impedit,  of  churches  vacant,  days  were  to 
be  given  from  fifteen  to  fifteen  days,  or  from  three  weeks 
to  three  weeks,  as  the  place  happened  to  be  near  or  remote ; 
and  in  a  quare  impedit,  if  the  disturber  appeared  not  at  the 
first  day  of  summons,  nor  cast  an  essoin,  he  was  to  be  at- 
tached ;  and  if  he  did  not  appear  to  that,  he  was  to  be  dis- 
trained by  the  great  distress.  If  he  still  made  default,  a 
writ  was  to  go  to  the  bishop  of  the  place  to  prevent  the 
lapse  (a).  This  shortening  of  the  process  in  quare  impedit, 
was  only  confirming  a  practice2  established  (though  as 
Bracton  says  without  sanction  of  the  law)  by  the  courts 
upon  their  own  authority.  It  was  further  enacted,  in  all 
cases  of  attachment,  that  the  second  attachment  should  be 
per  melioris  plegios,  and  then  should  follow  immediately  the 
last  distress:3  a  regulation  which  put  the  first  check  upon 
the  solennitas  attachiamentorum*  and  the  four  processes  of 
distringas. 

In  order  to  save  some  of  the  grievous  delay  occasioned 
by  essoins,  it  was  enacted,  that  after  any  one  had  put  him- 
self upon  an  inquest,  no  party  should  have  more  than  one 
essoin,  and  one  default.5  As  no  inquest  could  be  taken 
by  default  in  a  real  action,  this  provision  has  been  held  to 

(a)  This  is  remarkable  as  the  first  known  enactment  in  our  law  of  a  power 
to  give  judgment  by  default,  though  tbere  is  some  obscure  intimation  in  the 
Mirror  of  a  practice  in  personal  actions  to  allow  judgment  by  default;  and 
it  should  seem  that  in  this  action  of  quare  impedit,  for  the  particular  reason 
assigned  —  to  prevent  a  lapse  — such  a  practice  had  arisen.  In  the  Mirror  it 
is  said  that  in  real  actions  the  practice  in  case  of  default  was  to  seize  the  de- 
fendant's land,  to  the  value  of  the  demand,  to  be  adjudged  to  the  plafntiff  to 
hold  as  a  distress;  "but  this  was  only  to  enforce  appearance,  and  so  as  to 
mixed  actions,  the  defendants  were  distrainable  by  all  their  movable  goods, 
until  they  appeared  and  answered"  (c.  iv.,  s.  7,  8).  As  to  personal  actions, 
it  was  said  that  the  defendants  were  distrained  to  the  value  of  the  demands, 
and  for  default  after  default  judgment  was  given  for  the  plaintiff.  This, 
however,  it  should  seem,  was  only  as  a  distress ;  for  it  is  added,  that  the  body 
was  nut  to  lie  seized  so  long  as  the  defendant  had  lands,  as  to  which  the  judg- 
ment by  default  was  of  force  till  the  reign  of  Henry  III.,  that  the  plaintiff 
should  hold  the  land  until  due  satisfaction  made  (c.  iv.,  s.  5).  It  was  not  until 
ages  afterwards  that  final  judgment  by  default  was  allowed,  except  in  quare 
impedit. 

1  Under  the  former  statute  the  returns  were  about  five  in  a  year.  The 
common  returns  in  the  statute  of  dies  communes  are  not  more  than  two  in  a 

y(i*Vide  ante,  147,  148.        3  Ch.  12.         *  Vide  ante,  258,  263.        5  Ch.  13. 
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relate  to  personal  actions  only.1  Again,  no  one  was  to  be 
obliged  to  swear,  as  had  been  the  practice,  to  warrant  the 
truth  of  an  essoin:2  though  the  statute  speaks  generally 
of  essoins,  this  provision  has  been  held  to  apply  only  to 
the  common  essoin  de  malo  veniendi,  so  that  the  practice 
of  swearing  the  warrant  of  other  essoins  still  continued.3 
Warrantors  in  pleas  of  land  were  exempted  from  a  fine 
for  non-appearance  at  the  summons  of  justices  in  eyre,  but 
were  to  be  further  warned  to  appear.4 

The  last  provision  on  the  subject  of  process  was  to  give 
effect  to  a  regulation  made  by  the  statute  of  Merton  about 
redisseisins.  It  had  been  directed  by  that  act,5  that  a 
person  guilty  of  redisseisin  should  be  committed  to 
prison,  till  he  was  delivered  by  the  king,  vel  aliquo  alio 
modo.  Under  these  last  words,  such  persons  used  to  be 
delivered  by  the  common  writ  de  homine  replegiando.6  To 
prevent  this  in  future,  it  was  now  ordained,  that  they 
should  not  be  delivered  sine  speciali  yrmcepto  domini  regis, 
and  that  they  should  also  make  fine  with  the  king  for  the 
trespass.  If  the  sheriff  delivered  them  any  otherwise,  he 
was  to  be  grievously  amerced  ;  and  the  person  so  delivered 
was  to  make  fine  for  the  trespass.7  Thus  far  of  the  pro- 
visions of  this  statute  relating  to  civil  matters. 

Some  few  alterations  were  made  in  our  criminal  law  by 
this  statute.  The  splendid  appearance  of  the  sheriff's 
tourn  was  wholly  diminished  by  a  law,  which  ordaiued 
that  archbishops,  bishops,  abbots,  priors,  earls,  barons,  or 
any  religious  man  or  woman,  should  not  be  obliged  to 
attend  there,  unless  they  had  some  special  business;  but 
the  tourn  in  other  respects  was  to  be  held  as  formerly,  in 
the  time  of  Magna  Charta,  and  of  the  reigns  of  King  Rich- 
ard and  King  John.  Those  who  had  tenements  in  differ- 
ent hundreds  were  not  to  be  obliged  to  attend  the  tourn, 
except  only  in  the  district  where  they  were  most  conver- 
sant.8 The  attendance  before  the  sheriffs  and  coroners 
was  virtually  dispensed  with  in  another  instance.  It  was 
declared,  that  the  justices  in  eyre,  in  their  circuits,  should 
not,  in  future,  amerce  townships,  because  all  such  as  were 
twelve  years  of  age  came  not  before  the  sheriffs  and  cor- 
oners to  make  inquiry  of  robberies,  burnings,  and  other 

1  2  Inst.,  126.  4  Ch.  26.  '  Ch.  8. 

2  Ch.  19.  5  Namely,  c.  3.     Vide  ante,  58.  8  Ch.  10. 

3  2  Inst.,  127.  •  2  Inst.,  115. 

vol.  ii.  — 29  W 


338  HENRY    III.  [CHAP.  VIII. 

things  appertaining  to  the  king's  crown,  provided  there 
were  sufficient  others  of  the  townships  to  make  inqui- 
sition. However,  it  was  still  required,  that  in  inquisitions 
for  the  death  of  a  man,  all  persons  twelve  years  old  should 
appear,  unless  they  had  a  reasonable  excuse  for  their  ab- 
sence.1 

A  provision  was  made  on  the  subject  of  murder,  which 
has  created  some  difficulty  among  modern  lawyers.  Mur- 
drum, says  the  statute,  de  ccetero  non  adjudicetur  coram  jus- 
titiariis,  ubi  infortunium  tantummodo  adjudicatum  est;  sed 
locum  habeat  murdrum  in  inter sectis  per  feloniam,  et  non  aliter,2 
The  fine  called  murder,  which  has  been  so  often  mentioned, 
though  by  the  general  law  only  due  upon  a  secret  felo- 
nious killing,  yet,  as  appears  from  Bracton,3  was  by  the 
particular  custom  of  some  places  exacted  in  other  cases  of 
homicide,  and  even  in  such. as  were  not  felonious.  The 
object  of  this  statute,  therefore,  was  to  abrogate  such 
customs,  and  reduce  the  whole  law  of  the  realm  to  a  uni- 
formity. This  is  very  different  from  the  opinion  of  those 
who  imagined  the  murder  here  spoken  of  to  signify  the 
fact  of  killing;  and  that  the  statute  ordained,  that  killing 
per  infortunium  should  not  be  deemed  felonious,  or  murder. 

The  other  regulation  concerning  matters  of  crime  was 
this:  that  where  a  clerk  was  arrested  for  an  offence,  and 
was  afterwards  by  the  king's  command  let  to  bail,  or  re- 
plevied, with  a  condition,  that  they  to  whom  he  was  let 
to  bail,  should  have  him  before  the  justices;  such  sureties 
and  such  bail,  if  they  had  his  body  before  the  justices, 
were  not  to  be  amerced,  though  he  refused  to  answer,  and 
claimed  his  privilege  of  clergy  :4  a  provision  which  seems 
dictated  by  such  plain  and  obvious  justice,  that  ^one  may 
wonder  how  it  ever  should  be  thought  necessary  to  be 
secured  by  statute. 

These  were  the  alterations  and  confirmations  of  the 
common  law  made  by  the  statute  of  Marlbridge,  52  lien. 
III.,  to  which  may  be  added  a  chapter,  whose  substance 
was  frequently  repeated  in  the  following  reigns.  This 
required,  that  Magna  Charta  should  be  observed  in  all  its 
articles,  as  well  those  relating  to  the  king,  as  to  others 
(a);  and  it  was  directed,  that  this  should  be  inquired  of 

(a)  Upon  this,  the  commentator  in  the  Mirror  shrewdly  observes,  "The 
chapter  which  commandeth  the  Great  Charter  to  be  kept  in  all  points  is  de* 
1  Ch.  24.     Vide  ante.  2  Ch.  25.  3  Vide  ante,  284.  *Ch.  27. 


CHAP.  VIII.]  STATUTE  OF  MARLBRIDGE  —  CRIMINAL  LAW.  339 

before  the  justices  in  eyre  in  their  circuits,  and  before 
sheriffs  in  their  counties.     Writs  were  to  be  granted  gratis 

fective,  for  want  of  provision  of  punishment,  and  it  seems  idle  to  make  con- 
stitutions not  holden"  [Mirror,  c.  v.,  s.  7).  That  was  written  after  the  statute 
of  Marlbridge,  which  was  in  the  52d  Henry  III.,  that  is  more  than  half  a 
century  after  Magna  Charta  had  been  first  granted  by  the  king,  and  a  quarter 
of  a  century  since  it  had  been  confirmed  by  him;  and  yet  the  commentator 
treats  it  as  idle,  it  had  been  so  little  observed  !  And  in  the  same  chapter  of 
the  Mirror  we  find  a  long  catalogue  of  "  abuses,"  most  of  them  in  violation 
of  the  charter.  The  great  difficulty  of  the  age,  however,  was  in  enforcing  the 
law ;  and  that  difficulty  would  not  have  been  met,  as  the  commentator  in  the 
Mirror  appeared  to  suppose,  merely  by  enacting  punishments  for  breaches  of 
the  charter,  for  still  the  difficulty  would  have  been  in  the  execution  of  the 
law.  The  difficulty  lay  in  the  want  of  purity  and  the  want  of  power  in  the 
administration  of  justice.  It  was  in  vain  to  declare  the  rights  of  the  subject, 
and  it  would  have  been  as  vain  to  enact  punishments  for  their  infraction, 
there  being  not  sufficient  honesty  or  not  sufficient  strength  in  the  courts  of 
justice  to  pronounce  and  enforce  judgments  which  should  vindicate  and  pro- 
tect these  rights.  The  whole  of  the  reign  was  occupied  in  endeavors  to  effect 
the  object.  When  the  charter  was  confirmed,  the  itinerant  justices  were 
ordered  to  summon  all  knights  and  freemen  to  their  courts,  and  to  administer 
to  them  an  oath  —  that  they  would  keep  the  peace  and  observe  the  good  and 
lawful  customs  of  the  realm.  But  what  were  oaths  in  those  times  of  turbu- 
lence and  violence  ?  Later  in  the  reign  the  law  was,  as  the  Parliament  of 
Oxford  insisted,  that  four  knights  should  be  chosen  by  the  freeholders  of  each 
county  to  ascertain  and  report  to  parliament  the  excesses  and  injuries  com- 
mitted within  the  county  by  the  ministers  of  the  king  and  the  itinerant  jus- 
tices themselves.  But  what  manner  of  protection  they  were  may  be  gathered 
from  the  fact,  that  the  chief  justiciary,  appointed  by  the  barons,  surrendered 
the  whole  body  of  the  Jews  in  London  to  plunder  and  massacre  (Lingard  v. 
2.  c.  vi  ).  There  was  no  real  guarantee  for  liberty  and  law  until  the  authority 
of  parliament  was  established  (vide  post),  "Volons  nos  que  generale  crie 
soit  fait  solempnement  par  les  marches,  cytes,  et  burghes,  par  tout  le  counte, 
etc.  Et  que  le  visconte  du  pays  est  illonques  trestans  les  brefs  que  ajournes 
outre  este  jesques  en  eyre,  et  toutes  les  assises  de  novel  disseisin  de  mort  d' 
ancester,  et  de  dower,  etc.  P]t  manudrouns  a  nos  justices  de  banks,  que  tres- 
tans les  pleas  del  counte  adjournent  et  enneyent  devaunt  nous  ou  devaunt 
ceux  justices  errantre  en  cet  counte,  essint  que  ils  soient  a  certein  jour.  Et 
(Juant  a  la  venue  de  nos  justices  volons  nos  que  comme  ils  serront  venues  la 
ou  il  deyrent  eyrer  q'ils  monstrent,  le  poer  que  ills  averount  de  nous  par  nos 
lettres  patentes  et  en  audience  del  people  les  facent  lire,  et  puis  celui  que 
primis  serra  nos  ne  en  celes  lettres,  nostre  et  die  al  people  les  enchesons  et 
les  profites  de  leur  venue  en  eel  counte"  (Britton,  c.  ii.).  "  Au  commence- 
ment soient  enquies,  oyer  et  terminer  les  veus  articles  et  chapitres  presentes 
en  le  darreyn  eyre  eis  eel  counte,  etc."  (c.  iii.).  Now,  these  extracts  from 
Britton  have  been  given  with  the  object  of  explaining  that  justices  in  eyre 
were  justices  itinerant  of  a  larger  jurisdiction  than  ordinary  justices  itinerant, 
coming  with  a  larger  commission,  to  hear  and  determine  all  matters,  civil  or 
criminal,  apparently  without  any  limitation  ;  whereas  the  justices  itinerant 
appear,  as  has  been  already  seen,  to  have  had  only  a  jurisdiction  over  pleas 
(>(  the  crown,  with  a  limited  jurisdiction  in  smaller  civil  matters.  Both 
Britton  and  the  Mirror  were  of  the  reign  of  Edward  I.,  whereas  Bracton, 
upon  whom  our  author  founds  his  account,  wrote  in  the  latter  part  of  the 
present  reign;  but  there  is,  it  will  be  seen,  an  entire  accord  between  what  is 
said  by  Britton  as  to  justices  in  eyre,  and  by  Bracton  as  to  justices  itinerant. 
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against  such  as  offended  therein,  returnable  coram  rege, 
coram  justitiariis  in  banco,  and  before  the  justices  itinerant; 
the  like  of  the  Charter  of  the  Forest:  all  offenders  of 
this  kind  were  to  be  grievously  punished.1 

In  the  meantime  the  legislature  of  the  national  clergy 
were  employed  in  framing  regulations,  that  were  con- 
sidered as  binding  to  a  certain  degree,  like  those  of  the 
parliament.  Several  synods  were  holden  during  this 
reign  ;  some  by  archbishops,  and  some  by  the  pope's 
legates.  The  former  were  provincial,  the  latter  national 
councils ;  the  constitutions  made  in  the  former  are  accord- 
ingly called  provincial ;  but  those  in  the  latter,  legatine. 
Of  the  canons  and  constitutions  made  in  these  assemblies, 
many  have  come  down  to  our  times.  These  form  a  kind 
of  national  canon  law ;  and  as  such,  were  better  received 
than  the  pontifical  law,  which  had  been  introduced  into 
the  kingdom  in  the  reigns  of  Henry  II.  and  John  .(a). 
From  the  parliamentary  appearance  of  those  assemblies, 
their  laws  carried  in  them  some  similitude  to  acts  made 
by  the  legislature  of  the  kingdom.  The  subjecting  the 
church  and  clergy  to  such  an  authority  seemed  reasonable, 
Consistent  and  safe.  Among  the  legatine  constitutions 
of  this  reign,  the  most  distinguished  are  those  of  Cardinal 
Otto,  made  in  a  council  held  in  1220 ;  and  those  of  Car- 
dinal Ottoboni,  in  one  held  in  1268  (6). 

These  justices  by  degrees  superseded  the  county  courts.  In  the  Leges  Hen- 
rici  Prlmi  there  is  a  chapter  on  the  county  court  which  commences  thus : 
"  Judices  regis  sunt  barones  comitatus,"  which  Spelman  considers  —  no  doubt 
truly  —  to  mean  the  freeholders  of  the  county.  Originally,  as  seen  in  the 
Saxon  laws,  and  as  stated  by  Lord  Coke,  all  who  held  by  military  tenure 
were  called  "thanes"  or  "barons;"  those  who  held  of  the  king  being  called 
king's  thanes  or  greater  barons,  the  others  lesser  thanes  or  barons.  The  sys- 
tem of  tenure  originally  comprised  all  freeholders,  as  appears*by  the  Mirror, 
and  they  were  the  suitors  and  judges  in  the  county  courts. 

(a)  It  has  already  been  seen  what  an  exaggerated  and  incorrect  idea  our 
author  had  of  these  pontifical  laws,  which  were  simply  the  same  as  the  old 
Saxon  laws  of  the  country.  And  it  may  be  conceived  how  little  likely  it 
was  that  constitutions  and  canons,  enacted  under  papal  legates,  would  be  one 
whit  less  papal  than  the  papal  constitutions  themselves.  Yet,  such  is  the 
force  of  traditional  prejudice,  that  because  it  had  become  a  national  habit  to 
feel  and  express  dislike  to  anything  papal,  the  very  same  constitutions  which 
were  denounced  by  the  author  >n  a  former  chapter  as  papal,  are  here  repre- 
sented, rightly  enough,  as  being  the  most  natural  things  in  the  world,  in  a 
Roman  Catholic  country  with  a  Roman  Catholic  Church. 

(b)  Dr.  Lingard  says  that  many  of  the  canons  which  Cardinal  Ottobone 
published,  relating  to  commendaries,  residence,  dilapidations,  repairs,  and 

1  Ch.  5. 
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These  constitutions^  whether  provincial  or  legatjne,  are 
principally  taken  up  in  such  matters  as  peculiarly  be- 
longed to  the  consideration  of  a  national  assembly  of  the 
clergy.  The  life  and  conversation  of  churchmen ;  the  due 
administration  of  spiritual  things;  whatever  related  to 
religion  or  to  manners ;  such  are  the  objects  upon  which 
these  clerical  ordinances  are  mostly  employed.  But 
among  these  godly  and  sober  regulations,  there  are  cer- 
tain constitutions  of  a  famous  prelate  that  breathe  noth- 
ing but  the  spirit  of  clerical  ambition.  These  are  the 
constitutions  of  Boniface,  Archbishop  of  Canterbury. 
This  determined  successor  of  Becket  had  set  on  foot  all 
the  claims  so  steadily  urged  by  that  famous  martyr  in  the 
cause  of  the  church;  and  resolved,  by  a  legislative  act  of 
the  convocation,  at  once  to  establish  them  for  law,  at  least 
as  far  as  they  could  be  established  by  the  sanction  of  an 
ecclesiastical  synod. 

By  the  authority  of  a  convocation  held  a.  d.  1261,  he 
ordained,  that  if  any  archbishop,  bishop,  or  other  inferior 
prelate,  should  be  called  by  the  king's  letters  before  a 
secular  judicature,  to  answer  respecting  matters  that  were 
known  to  concern  merely  their  office  and  court  ecclesi- 
astical; as,  whether  they  had  admitted,  or  not  admitted 
clerks  to  vacant  churches ;  whether  they  instituted,  or 
did  not  institute  rectors;  whether  they  had  passed  ex- 
communication or  interdiction;  whether  they  had  conse- 
crated churches,  celebrated  orders,  taken  cognizance  of 
causes  purely  spiritual,  as  tithes,  oblations,  bounds  of 
parishes,  and  the  like  (which,  says  the  constitution,  can- 
not concern  the  secular  court)  (a) ;  whether  they  had  taken 

the  plurality  of  benefices,  still  retain  the  force  of  law  in  the  ecclesiastical  courts. 
Otho,  his  predecessor,  had  vainly  attempted  to  abolish  the  abuse,  which  was 
so  prevalent  in  England,  of  bestowing  a  number  of  benefices  on  the  same  per- 
son. On  the  present  occasion,  some  of  the  prelates  appealed  from  the  le- 
gate to  the  Pope,  but  were  induced  to  withdraw  their  appeal ;  and  indeed,  adds 
the  learned  historian,  it  would  not  have  succeeded.  So  inexorable  was  Clem- 
ent on  the  subject  that,  as  soon  as  he  learned  that  his  nephew  possessed  three 
benefices,  he  compelled  him  to  resign  two  (Lingard's  Hist.  Enr/.,  v.  ii.,  c.  vi.). 
From  this  we  see  that  the  national  prelates  were  sometimes  in  favor  of  abuses, 
and  that  the  papal  authority  was  sometimes  exercised  for  their  repression. 
Our  author,  in  another  chapter,  shows  this. 

(a)  This  certainly  was  otherwise,  according  to  the  view  of  the  English 
law  as  it  was  then  settled  and  understood,  and  it  has  already  been  siiown 
that,  according  to  the  principles  of  the  canon  law  itself,  the  ecclesiastical 
law  could  oidy  interfere  with  the  secular  courts  in  matters  within  their  prov- 
ince, upon  the  ground  of  a  recognition  of  the  ecclesiastical  power  by  the  law 
29* 
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cognizance  of  sins,  or  excesses,  as -perjury,  fidei  Icesio,  or 
breach  of  faith,  sacrilege,  violation  or  perturbation  of 

of  the  land.  So  that,  even  upon  canonical  principles,  the  right  of  the  church 
to  interfere  with  such  matters  would  depend  upon  the  degree  in  which  her 
power  was  recognized  by  the  law.  Now,  as  to  this,  the  result  of  the  struggle 
which  had  taken  place" in  the  reign  of  Henry  II.  had  been  undoubtedly  to 
work  some  alteration  in  the  law,  and  to  settle  it  upon  a  basis  far  less  favor- 
able to  ecclesiastical  power  than  as  it  had  been  before  understood.  As  already 
observed,  in  commenting  on  the  Constitutions  of  Clarendon,  although  they 
were  not  per  se  of  statutory  authority,  and  the  degree  to  which  they  were 
law  would  depend  upon  the  extent  to  which  they  had  been  afterwards  incor- 
porated with  the  law  by  actual  use  and  adoption,  they  had  certainly  to  a 
large  extent  been  so  used  and  adopted,  and  had  greatly  altered  the  law.  For 
instance,  in  the  treatise  of  Glanville,  written  at  the  close  of  the  reign  of 
Henry  II.,  it  is  (as  already  stated)  laid  down  as  clear  law  that  the  right  of 
advowson  or  presentation  was  of  secular  cognizance,  and  that  prohibition 
would  go  to  the  ecclesiastical  court  if  it  took  cognizance  thereof  ( Glnnv.,  lib. 
v.,  c.  viii.,  ix.),  although  if  a  question  arose  between  clerk  and  patron,  or 
between  two  clerks  —  as  to  institution,  not  presentation  —  it  should  be  de- 
cided in  the  ecclesiastical  court  (Ibid.,  c.  viii.,  ix.).  The  principle  involved 
is  this,  that  wherever  temporality  was  annexed  to  spirituality,  the  former 
should  draw  the  latter  into  the  king's  court,  and  not  the  latter  the  former 
into  the  ecclesiastical  court,  was  laid  down  and  expounded  by  Bracton  in 
his  great  treatise,  and  applied  to  various  cases.  And  however  illogical  this 
might  appear  to  be  upon  his  own  principles,  that  the  principal  would  draw 
to  it  the  accessory  —  unless  indeed  the  law  decreed  the  temporality  to  be  the 
principal  and  not  the  spirituality,  to  which  it  was  annexed  —  such  was  cer- 
tainly the  law  as  laid  down  in  his  treatise,  composed  and  written  towards 
the  end  of  this  reign.  And  as  even,  according  to  the  ecclesiastical  law,  this 
question  depends  upon  the  degree  to  which  the  law  of  the  land  allows  of  or 
recognizes  the  power  of  the  church,  it  may  be  proper  here  to  present  the 
passages  in  Bracton  in  which  he  lays  down  the  principle  on  which  it  de- 
pends:—  Est  etiam  jurisdictio  qua?  pertinet.  ad _  forum _  ecclesiasticum,  est 
etiarn  alia  jurisdictio  quae  pertinet  ad  coronum,  in  causis  et  placitis  tempo- 
ralium  in  foro  seculari,  et  unde  videndum  cujus  juditium  et  forum  actor 
adire  debet  et  verum  est  quod  sive  laicum  sive  clericum  venit  quis  conve- 
nire,  debet  adire  judicum  et  sequi  forum  rei  et  judicem  habebit_  ilium  apud 
quern  rem  habet  domicilium,  sive  domicilium  habuerit  sub  jurisdictione 
unius  vel  duorum.  Et  licet  generaliter  verum  sit  quod  actor  forum  rei 
sequi  debeat,  fallit  tamen  in  casibus,  propter  diversitatem  jurisdictionum  et 
causarum  de  rebus  spiritualibus  et  temporalibus  et  eorum  sequela  sicut  in 
causa  matrimoniali,  et  rebus  prsemisses  ob  causam  matrimonii  quae  in  foro 
ecclesiastico  debent  term  in ari,  quia  cujus  juris  jurisdictionis  est  principale, 
ejusdem  juris  erit  accessorem.  Et  eodem  modo  sicut  si  in  foro  seculari  agatur 
de  aliquo  quod  pertinet  ad  coronam  et  fides  fuerit  ap  posita  in  contractu  non 
propter  hoc  pertinebit  cognitio  super  principale  ad  judicem  ecclesiasticum. 
Item  fallit  in  causa  testamentaria  et  aliis  pluribus  causis  ecclesiasticis.  Item, 
ratione  contractus.  Item,  ratione  rei  petitae  sit  se  clericus  petat  versus  cleri- 
cum vel  laicum  debitum,  quod  non  sit  de  testamento  vel  de  matrimonio, 
sequi  forum  laicale"  (Bracton,  De  Legibus,  lib.  v.,  c.  xi.,  ss.  1,  2,  p.  401): 
And  so  there  was  prohibition  if  the  ecclesiastical  court  entertained  suit  of 
debts  not  by  testament  (Ibid.,  c.  iii.,  s.  2).  From  this  it  is  clear  that  thp 
secular  courts  claimed  jurisdiction  wherever  temporal  rights  or  interests 
were  involved,  except  where  the  secular  law  itself,  as  in  the  case  of  testa- 
ments, had  given  the  ecclesiastical  courts  jurisdiction.     Hence  the  distinc- 
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ecclesiastical  liberty,  particularly  as  such  violators  and 
perturbators  were  subjected  to  excommunication  by  the 

tion  drawn  as  to  contract,  although  breach  of  contract  might  be,  as  breach 
of  good  faith,  a  spiritual  offence.  Hence  also  the  distinction  as  to  debts  not 
arising  out  of  testament  (as  legacies),  although  non-payment  of  debts  may 
be  a  spiritual  offence.  And  it  is  obvious  that  if  the  ecclesiastical  courts 
were  allowed  to  claim  cognizance  of  every  matter  which  involved  a  spiritual 
offence,  as  every  matter  in  the  world  might  involve  such  an  offence,  they 
would  have  jurisdiction  over  all  matters,  and  there  would  be  constant  con- 
flicts between  the  two  jurisdictions,  the  ecclesiastical  often  deciding  on  dif- 
ferent principles  from  the  secular,  because  deciding  inforo  conscientice.  And 
it  is  obvious  that  it  would  be  no  sufficient  answer  to  urge  that  the  ecclesi- 
astical courts  could  only  enforce  their  sentences  by  excommunication ;  for 
if  it  had  any  deterrent  effect  (as  it  must  be  presumed  that  it  would  have  in 
a  country  professing  the  Roman  Catholic  religion),  to  the  extent  to  which 
it  had  effect  it  would  obstruct  the  exercise  by  the  king's  courts  of  their  juris- 
diction, and  tend  to  erect  an  ecclesiastical  sovereignty  in  the  realm  often 
opposed  to  the  secular  sovereignty.  How  far  this  is  or  is  not  the  necessary 
consequence  of  the  principles  of  the  church  could  be  a  theological  question ; 
the  legal  question,  it  is  conceived,  and,  even  upon  the  view  of  the  church, 
the  practical  question,  would  be  how  far  the  state,  as  the  law  then  stood, 
recognized,  or  allowed  of  the  exercise  of  such  a  power  by  the  church  when 
not  in  accordance  with  the  law  of  the  state.  Now,  to  the  extent  to  which 
the  exercise  of  her  purely  spiritual  power  was  not  antagonistic  to  the  secular 
law,  the  state  considered  its  exercise  spiritual,  and  allowed  of  it;  but  so  far 
as  it  was  antagonistic  to  secular  law,  and  so  directly  interfered  with  tem- 
poral matters,  which  were  its  province,  the  state  deemed  it  not  purely  spir- 
itual, and  did  not  allow  of  it.  Thus  Bracton  says:  "Quia  clericus  in 
nullo  conveniendus  est  coram  judice  seculari  quod  pertinet  ad  forum  eccle- 
siasticum,  sicut  in  causis  spiritualibus  vel  spiritualitate  annexis,  ut  si  pro 
peccate  vel  transgressione  fuerit  pcenitentia  injungendi,  et  quo  casus  judex, 
ecclesiasticus  habet  cognitionem,  quia  non  pertinet  ad  Regem  injungere 
poenitentias,  nee  ad  judicem  secularem,  nee  etiam  ad  eos  pertinet  cognoscere 
de  iis  qure  sunt  spiritualibus  annexa ;  sicut  de  decimis  et  aliis  ecclesia  pro- 
ventionibus.  Item  nee  de  catullis  quse  sunt  de  testamento  vel  matrimonio, 
et  quamvis  in  omnibus  aliis  actionibus  sive  placitis  ad'forum  seculare  perti- 
nentibus  videatur  quod  clericus  sequi  debeat  forum  seculare,  et  ibi  agere  re- 
spondere  ratione  rei  vel  contractus  ubi  agitur  realiter  vel  personaliter,  sicut  in 
actione  injuriarum  velcritninis  dumtamen  civiliter  agatur,  secundum  quod  vi- 
deri  poterit  totadie,  quodsi  clericus  quia  laicumfoedum  non  habet,  sumnioniti- 
onenisusciperenoluerit  necplegiosinveneremandabiturepiscopovelordinario 
loci  quod  faceat  talem  venue  coram  rege  vel  justiciariissuis  ad  respondendum. 
Quamvis  sunt  qui  dicant"(verylikelyalluding  to  the  claims  set  up  byArchbishop 
Boniface,  as  stated  in  the  text),  "  quod  de  nullo  placito  tenentur  respondere, 
nee  ratione  rei  contractus,  vel  delicti  coram  judice  seculari,  et  salva  pace  eorum, 
videtur  quod  fit  in  omnibus  actionibus  et  placitis  civilibus  et  criminalibus  prse- 
ter  quam  in  executione  judicii  in  causa  criminali  ubi  laicus  condemnandus 
esset  ad  admissionem  vitse  vel  membrorum,  et  quo  casu  quamvis  judex  secu- 
lari habet  cognitionem  ut  cognoscat  de  criniine,  tamen  nee  habet  potentiam 
exequendi  judicium,  non  enim  possit degradare  clericum,  et  ideo  propter  ejus 
defectum  habet  ordinarium  executionem  judicii,"  which  is  wrong,  seeing  that 
as  he  goes  on  to  chap,  ix.,  that  bishops  could  not  give  capital  sentences.  "  In 
causa  enim  sanguinis  judicare  non  potest  nee  debet"  (c.  ix.),  and  his  infer- 
ence therefrom  that,  therefore,  they  should  execute  sentences  they  could  not 
pronounce  is  inconsistent  with  what  he  allows  to  be  recognized  as  the  law  of 
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confirmation  solemnly  passed  of  Magna  Charta  .-1  or 
whether  they  took  cognizance  of  actions  personal  con- 

the  church  ;  and  the  natural  inference  from  what  he  states  elsewhere  in  an 
earlier  part  of  his  work,  viz.,  that,  as  the  secular  courts  could  not  execute 
their  sentences,  they  had  no  jurisdiction ;  and  ultimately  the  vexed  question 
was  settled  practically  in  that  way,  hy  the  recognition  of  privilege  of  clergy, 
which  withdrew  the  culprit,  although  after  conviction,  from  the  secular  juris- 
diction. But  this  was  because  the  law  of  the  state  did  still  recognize  the 
privilege  of  clergy,  for  Bracton  admits  that  the  secular  courts  could  not  exe- 
cute sentences  in  such  cases.  Bracton  therefore  went  wrong  in  one  direction, 
as  Boniface  went  wrong  in  the  other.  The  archbishop  would  not  allow  sec- 
ular jurisdiction  in  any  case  over  clerks.  The  judge  insisted  upon  it  even  in 
cases  where  the  law  itself  allowed  of  and  recognized  an  immunity  against  it. 
And  the  only  practical  test,  in  the  determination  of  the  question  in  cases 
where  the  exercise  of  the  church's  power  interfered  with  secular  law,  is 
whether  the  matter  was  within  the  scope  of  secular  law,  and,  if  so,  whether 
the  state  allowed  or  recognized  the  claim  of  the  church  against  it.  Now,  no 
one  could  doubt  that  matters  of  debt,  of  contract,  of  perjury,  or  of  murder, 
were  properly  within  the  scope  of  secular  law.  It  allowed  the  jurisdiction 
of  the  church  in  cases  of  capital  crimes  by  clerks  (for  the  special  reasons 
mentioned  by  Bracton),  and  also  in  cases  of  debt  arising  out  of  testament, 
i.  e.,  legacies,  but  not  in  other  cases.  And  Bracton  goes  on  to  state  that  pro- 
hibition would  go  to  the  ecclesiastical  judge,  even  although  a  papal  delegate, 
if  he  interfered  in  other  matters,  as  "  Be  tanta  terra,"  or  ''  de  catellis  vel  de- 
bitis  quae  non  sunt  ex  testamento  vel  matrimonio"  (c.  iii.).  If  it  was  the 
case  of  a  papal  delegate,  the  form  was  different,  but  that  was  the  only  differ- 
ence. "  Si  delegati  fuerunt  a  domino  papa,  vel  alio  ordinario,  tunc  sic.  Pro- 
hibemusvobisneteneatis  placitum  in  curia  Christianitatisautoritateliterarum 
domini  papse."  So  there  is  a  chapter  as  to  prohibitions  in  cases  relating  to 
advowsons.  "Prohibitio  si  rectores  ecclesiarum  contend  ant  inter  se  sine 
patronis,"  because  the  right  of  the  patron,  it  was  supposed,  might  be  pre- 
judiced, though  as  it  would  be  res  inter  alios  acta,  it  would  not  be  so. 
"Prohibitio  si  clericus  prsesentatus  ab  eo  quae  optinuerit  implacitatus  fuerit 
a,  clerico  ipsius  qui  amisit  in  curia  regis,"  which  seems  contrary  to  what  was 
laid  down  as  law  by  Glanville.  So,  generally,  "prohibitio  contra  euru  qui 
sequiter  contra  judicium  factum  in  curia  regis"  (c.  iv.).  And  then  as  to 
presentations  and  admissions  of  clerks  presented,  "  Si  minus  idoneus  fuerit 
recusatus,  et  idoneus  admissus,  ad  querelam  breve  formatum  a  justiciario." 
"Est  et  aliud  genus  prohibitionis  ubi  quis  clericus  prsesentatus  ad  ecclesiam 
pro  dominum  regum  propter  insufficientiam  recusatus  fuerit,  et  alius  idoneus 
institutus,  si  velit  inquietare  institutum;"  that  is,  if  when  the  bishops  had 
rejected  a  clerk  as  not  a  fit  and  proper  person  (which  was  admitted  to  be  of 
ecclesiastical  cognizance),  and  another  had  been  instituted,  he  was  disturbed 
by  the  other.  It  was  decreed  that  this  was  of  temporal  cognizance  (although, 
of  course,  it  was  also  an  ecclesiastical  offence),  because  the  clerk  then  had  a 
freehold  vested  in  him  at  law,  and  a  temporal  right  of  action,  which,  how- 
ever, was  a  better  reason  for  allowing  him  to  sue  at  law,  than  not  allowing 
him  to  sue  in  the  ecclesiastical  court.  But  it  must  be  observed  that  this 
great  question  of  ecclesiastical  or  lay  jurisdiction  was  regarded  by  the  sove- 
reigns, and  disputed  by  the  lawyers,  with  so  keen  an  interest,  not  merely 
from  the  jealousy  which  had  arisen  between  the  two  jurisdictions  —  espe- 

1  A.  D.  1253.  When  Boniface  and  the  other  bishops  solemnly  in  West- 
minster Hall  pronounced  excommunication  against  the  infringers  of  that 
statute. 
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ceruing  contracts,  or  quasi-contracts,  trespasses,  or  quasi- 
trespasses,  either  between  clerks,  or  between  clerks  com- 

ciallv  on  account  of  the  superior  learning  of  the  clergy — but  on  account  of 
its  practical  bearing  upon  the  vital  question  of  fees;  which  had  begun  to  he 
regarded  with  great  interest  as  a  source  of  revenue  to  the  crown,  and  of  profit 
to  the  king's  judges.  And  although  Bracton  was  a  cleric,  he  was  a  king's  cleric, 
for  lie  was  a  king's  judge ;  so  his  sympathies  would  be  with  the  crown  and  the 
king's  courts  on  such  questions.  On  the  other  hand,  as  he  was  a  cleric  as  well  as 
a  lawver,  it  may  be  presumed  that  he  would  be  careful  how  he  went  beyond  the 
line  of  sound  doctrine,  as  laid  down  by  the  church,  though  he  would  probably 
stretch  it  to  the  utmost.  And  the  instance  just  given  is  a  strong  one,  for  the 
clerk  rejected  would  have  a  right  of  appeal,  and  the  prohibition  is  directed 
to  the  papal  delegate,  the  suit  prohibited  being  a  spiritual  suit  before  him, 
though.it  appears  to  be  after  the  canonical  institution  of  the  other  clerk;  and 
it  is  to  be  presumed  that  there  would  be  no  such  institution  after  a  caveat  or 
notice  of  appeal ;  "  habet  ipsum  in  placitum  de  eadem  ecclesia  coram  vobis 
autoritate  literarum  domini  papse,  et  quoniam  injustum  est  quod  idem  A  ip- 
sum B  implacitet  qui  per  ipsum  archiepiscopum  sicut  idonea  ad  eandem  ec- 
clesiam  a<) missus  et  canonice  institutus"  (c.  iv.).  The  case,  it  will  be  seen, 
was  close  to  a  line  of  a  downright  interference  with  the  admitted  rights  of 
the  ecclesiastical  courts  to  determine  questions  of  canonical  fitness  of  clergy- 
men for  benefices.  So  of  the  next  case  of  prohibition,  where  the  king  had, 
by  reason  of  the  vacancy  of  a  see,  presented  to  a  living  belonging  to  it,  which 
involved  the  royal  claims  to  the  custody  of  vacant  benefices.  That  the  dis- 
tinctions drawn  were  often  of  great  difficulty  and  nicety  is  manifest  from 
some  of  the  cases  put  by  Bracton.  Thus  as  to  a  suit  by  a  spiritual  person  for 
disturbance  of  a  right  to  nova  garba,  if  the  possession  had  been  long  and 
peaceable,  and  the  disturbance  recent,  so  that  the  right  really  was  not  in 
question,  the  ecclesiastical  court  had  cognizance  of,  otherwise  not  so  (c.  viii.). 
So  in  cases  between  ecclesiastical  persons  as  to  payments  for  services  purely 
spiritual,  as  if  a  religious  house  were  bound  by  deed  to  pay  a  certain  rent  to 
a  clerk  as  curate  or  chaplain.  The  language  of  the  writ  allowing  the  eccle- 
siastical court  to  proceed  is  curious,  and  contains  a  clear  recognition  of  canon 
law,  so  far  as  it  did  not  trench  upon  the  jurisdiction  of  the  king's  courts  in 
matters  temporal,  "quod  cum  juri  canonico  sit  contrarium,  quod  si  clericus 
clericum,  et  maxime  viros  religiosos  convenerit  coram  judice  ecclesiastico, 
quod  iidem  religiosi  quasi  religionis  suae  immemores  et  de  ecclesia  (salva 
pace  eorum)  male  scientes,  ut  negotii  proeessu  impediant,  et  judicium  eccle- 
siasticum  subterfugiant,"  etc.  But  the  next  chapter  declares  the  law  to  be  that 
the  ecclesiastical  courts  had  no  jurisdiction  in  matters  of  contract,  notwith- 
standing a  supposed  breach  of  faith,  nor  matters  of  debts  or  goods,  except 
arising  out  of  testament:  "  Item,  jurisdictionem  suam  non  mutat  fidei  inter- 
positio,  nee  sacramentum  prestitum.  Et  illud  idem  dicendum  erit  de  debitis 
et  catallis  qua?  non  sunt  de  testamenta"  (c.  ix.).  On  the  other  hand,  it  was 
laid  down  that  there  could  be  no  prohibition  of  things  purely  spiritual : 
"Non  habebit  prohibitio  in  curia  Christianitatis  de  aliquo  spirituali  vel 
spiritualitate  annexo,  sive  agatur  inter  clericos  sive  inter  clericum  et  laicum, 
vel  ubi  agatur  ex  causa  testamentaria  vel  matrimoniale  vel  de  aliquo  de  quo 
sit  poenjtentia  injungenda  pro  peccato"  (c.  xl.,  fol.  40).  "Nee  de  aliquo 
tenement!,  quod  si  sacrum  et  per  Pontinces  Deo  dedicatum.  Item  quasi 
sacra,  quia  spiritualitati  annexa,  sicut  sunt  terrse  datee  ecclesias  tempore  dedi- 
cations cum  axleficiis  in  eadem  contends,  et  in  pertinentis  eorum.  Item  non 
habebit  prohibitio  si  de  decimiis  agatur.  Item  si  pecunia  legitur  et  petatur 
ut  debitum  in  foro  ecclesiastico  ex  causa  testamentaria.  Item  ut  si  clericus 
clericum  spoliaverit  de  decimiis  vel  aliisdequibus  cognitio  pertiuet  ad  forum 
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plainants,  and  laymen  defendants;  if  any  archbishop, 
bishop,  or  other  prelate  were  called  upon  by  the  king's 

ecclesiasticum"  (c.  x.).  Next,  however,  comes  a  chapter  which  has  an  im- 
portant bearing  upon  the  above-mentioned  constitutions  of  the  archbishop 
as  to  excommunication.  It  is  headed,  "  De  judicibus  qui  fraudulenter  simul 
faciunt  suas  comminationesut  facilius  procedantad  excommunicationem,"  in 
order,  as  the  chapter  explains,  to  evade  the  prohibition.  "Sunt  judiees  qui, 
cum  citatus  comparuerit  de  re  ad  cognitionem  suam  non  pertinente,  ut  pro- 
hibitionein  evadere  possent,  faciunt  ei  tres  comminationes  quam  libet  post 
aliam  primo  die  litis,  et  ubi  satisfecerit  eorum  voluntate,  innodant  eum  vin- 
culo excommunicationis  et  pendente  prohibitione,  cum  talis  in  hujusmodi 
excommunicatione  prestitent  pro  xl.  dies,  ut  prohibitionis  prosecutio  ne  eva- 
dant,  ad  impetrationem  eorunulem  judicum  significat  ordinarius  Regi  quod 
talis  in  excommunicatione  extibit  per  tan  tarn  tern  pus,  et  procurat  captionem," 
i.  e.j  the  writ  "  De  capiendo  excommunicato,"  for  the  arrest  of  an  excommuni- 
cated person  remaining  arrested  forty  days.  It  is  most  important  to  observe 
and  to  bear  in  mind  that  the  secular  law  did  then  thus  enforce  the  sentence  of 
excommunication  by  the  temporal  punishment  of  imprisonment,  because  it  has 
a  double  bearing  upon  the  question  raised  by  the  above-mentioned  canons,  espe- 
cially as  to  excommunication.  For,  on  the  one  hand,  it  implied  a  recognition 
by  the  law  of  the  state  of  the  right  of  the  church  to  enforce  her  laws  by  that 
sentence  (so  that  it  did  not  interfere  with  the  jurisdiction  of  the  king's  courts); 
and,  on  the  other  hand,  it  entitled  and  indeed  necessitated  the  state  to  con- 
sider what  were  the  cases  in  which  it  would  allow  such  interference  with  the 
jurisdiction  of  its  own  courts;  for  otherwise  there  would  be  two  inconsistent 
and  compulsory  jurisdictions,  each  supported  by  the  arm  of  the  temporal 
power,  which  would  be  absurd.  Hence  in  the  above  chapter,  it  will  be  ob- 
served, that  the  right  of  the  ecclesiastical  court  to  pronounce  sentence  of  ex- 
communication even  in  matters  which  might  be  also  of  secular  cognizance 
is  not  disputed,  so  long  as  it  was  not  directed  to  thwart  and  obstruct  the 
jurisdiction  of  the  secular  courts.  And  hence,  on  the  other  hand,  the  canon- 
ical law  itself  admitted  that  the  extent  to  which  it  was  allowed  thus  to  inter- 
fere with  the  secular  jurisdiction  as  to  matters  which  came  within  it,  must 
depend  upon  the  secular  law.  It  was  one  thing  to  claim,  as  the  church,  jure 
divino,  to  say  that  such  an  act  was  an  offence  against  her  laws,  and  to  pro- 
nounce a  purely  spiritual  and  private  sentence  or  penance  as  the  condition 
of  her  spiritual  privileges ;  and  quite  another  thing  to  claim  to  pronounce 
judicial  sentences,  having  the  sanction  of  the  state,  against  the  courts  of  the 
state.  The  degree  to  which  the  church  could  use  the  arm  of  the  state  must 
necessarily  depend  upon  compact  with  the  state.  Hence  the  claim  set  up  by 
the  archbishop  for  an  unfettered  use  of  the  judicial  sentence  of  excommuni- 
cation was  a  very  formidable  one  in  that  age,  and  in  such  a  state  of  the  law, 
when  the  sentence  had  temporal  consequences,  and  might,  as  the  other  arti- 
cles showed,  be  used  against  the  state  itself  with  the  aid  of  the  power  of  the 
state.  These  observations  also  have  another  bearing,  to  show  how  entirely 
these  questions  of  the  extent  of  canon  law  are  confined  to  countries  where 
the  Roman  church  is  recognized,  and  not  only  recognized,  but  established 
by  the  state.  It  was  this,  so  to  speak,  which  gave  the  state  its  locus  standi  in 
the  matter.  For  Bracton  admits  that,  as  to  the  mere  enjoining  of  penance 
by  spiritual  sentence,  the  courts  of  law  would  not  interfere.  The  judicial 
sentence  of  excommunication  was  quite  different,  as  it  involved  temporal 
consequences  by  the  law  of  the  state.  If  it  had  not,  it  is  implied  that  the 
state  would  have  had  no  right  to  interfere.  It  claimed  to  interfere  because 
the  church  was  claiming  to  use  the  power  of  the  state.  And  the  views  of 
the  state  as  to  how  far  the  church  should  be  allowed  to  do  this  had  mate- 
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letters  to  answer  before  a  secular  judicature  upon  any  of 
the  before-mentioned  points,  it  was  ordained  by  the  au- 

rially  altered  since  the  Saxon  times.  It  was  here  our  author  was  in  error. 
He  fancied  the  church  had  changed  :  but  it  was  not  so ;  it  was  the  state.  It 
was  not  that  the  church  had  encroached  in  the  reign  of  Henry  II.,  or  re- 
ceded in  the  reign  of  Henry  III.  It  was  the  state  which  had  altered  its 
policy,  in  consequence  of  an  alteration  in  public  opinion.  The  Saxon  times 
no  doubt  were  times  of  superstition  and  of  ignorance,  and  the  ecclesiastical 
power  had  then  an  ascendancy,  which  naturally  declined,  as  the  preponder- 
ance of  intellect  and  education  on  its  side  began  to  lessen.  No  one  who  has 
mastered  the  spirit  of  the  Saxon  laws  could  conceive  it  possible  that  the 
king's  court  (if  there  were  one)  could  order  a  bishop  to  be  arrested  for  pro- 
ceeding in  an  ecclesiastical  cause.  The  thing  would  be  impossible ;  for  the 
bishops  were  recognized  as  the  principal  members  of  the  courts,  for  the  pur- 
pose of  instructing  the  courts  in  the  laws  spiritual  and  secular,  and  there- 
fore as  to  the  respective  limits  and  bounds  of  each.  But  Eracton  goes  on  to 
show  that  if  a  bishop,  or  even  a  papal  delegate,  proceeded  in  defiance  of  a 
prohibition,  he  should  be  arrested  or  attached.  "  De  judicibus  attaeheandis 
si  procedant  contra  prohibitionem."  "  Breve  de  judicibus  attaeheandis  si 
autoritate  literarum  domini  pupce,"  etc.  (c.  xii.,  fol.  409).  Enough  has  been 
said  to  show  how  serious  the  question  was ;  one  of  equal  delicacy  and  diffi- 
culty. On  the  one  hand  was  the  state  allowing  the  church  to  use  the  arm 
of  secular  power  to  enforce  her  sentences:  and,  on  the  other  hand,  the 
church,  claiming  to  use  it  against  the  state  itself.  On  the  one  hand,  the 
church  indirectly  claiming  to  arrest  —  or  to  have  arrested  —  the  officers  and 
ministers  of  the  state;  and,  on  the  other  hand,  the  state  threatening  to  arrest 
the  officers  and  ministers  of  the  church,  and  even  the  delegates  of  the  sov- 
ereign pontiff  himself.  It  is  not  likely  that  the  canon  law,  based,  as  it  was, 
upbn  the  civil  law  —  which  had  firmly  and  clearly  settled  the  principles 
upon  which  such  questions  were  to  be  determined  —  should  have  led  to,  or 
allowed,  such  a  complete  dead-lock  of  the  two  powers  of  church  and  state. 
And  our  author  was  entirely  in  error  in  supposing  that  it  had  ever  laid 
down  doctrines  which  could  lead  to  it.  It  must  be  evident  that  in  the  canons 
or  constitutions  set  up  by  the  archbishops,  were  some  serious  departures  from 
the  principles  of  canonical  law,  and  claims  to  exclusive  jurisdiction,  which 
went  beyond  what  the  canon  law  warranted.  It  was  on  that  account  they 
were  disallowed  by  the  see  of  Rome,  and  not  from  any  change  in  papal 
policy.  It  is  plain  that  the  archbishop  virtually  claimed  exclusive  jurisdic- 
tion in  every  case  in  which  a  spiritual  offence  might  enter,  for  he  claimed 
jurisdiction,  and  also  claimed  unfettered  power  of  excommunication,  which 
might  be  used  to  enforce  the  sentences  of  that  jurisdiction,  even  although 
opposed  to  secular  law,  upon  matters  admitted  to  be  within  secular  jurisdic- 
tion. To  have  allowed  this  would  have  been  to  constitute  the  ecclesiastical 
tribunals  the  sole,  or  at  all  events  the  supreme  tribunals  of  the  realm.  Yet 
in  nothing  is  the  canon  law  more  clear  than  in  holding  the  distinction  be- 
tween the  two  kinds  or  orders  of  power,  and  allowing  its  due  province  to 
each :  and  the  sounder  views  of  the  canonists  only  allowed  of  a  superiority 
of  the  spiritual  over  the  temporal  in  the  sense  of  its  indirect  spiritual  or 
moral  influence  by  its  sentences  in  foro  con&cientice.  To  any  extent  beyond 
that,  i.  e.,  to  the  extent  to  which  it  used  the  arm  of  the  state,  it  must  depend 
upon  the  assent  of  the  state.  The  canons  above  mentioned  went  beyond 
this  limit,  and  did  not  have  the  assent  of  the  state.  Therefore  they  were 
disallowed.  The  distinction  between  the  two  powers  was  well  understood  in 
that  age,  and  by  ecclesiastical  authors,  some  of  whom  Bracton,  as  a  cleric, 
had  no  doubt  read.     "Spiritualis  siquidam  potestas  non  ideo  prresidet,  ut 
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thority  of  this  clerical  council,  that  they  should  not  ap- 
pear; for  these  were  all  pronounced  by  the  same  authority 
to  be  spiritual  matters ;  and  further,  that  no  power  was 
given  to  laymen  to  judge  God's  anointed  (as  laymen,  in- 
stead of  an  authority  to  command,  were  under  a  necessity 
to  obey  the  church  and  churchmen);1  and  they  were  di- 
rected, either  to  go,  or  to  write  to  the  king,  to  inform 
him  that  they  could  not,  but  at  the  hazard  of  their  order, 
obey  such  mandate. 

He  further  ordained,  that  if  the  king's  prohibition  or 
summons  should  speak,  not  of  tithes,  but  of  right  of  ad- 
vowson;  not  of  breach  of  faith,  or  perjury,  but  of  chat- 
tels ;  not  of  sacrilege  or  disturbance  of  ecclesiastical 
liberties,  but  of  trespass  of  some  of  his  subjects ;  then 
the  prelates  were  to  make  answer,  that  they  neither  had, 
nor  pretended  to  have  cognizance  of  rights  of  advowson, 
nor  of  chattels,  nor  of  tilings  that  belonged  to  the  king's 
courts ;  but  only  of  tithes,  and  other  things  merely  spir- 
itual, appertaining  to  their  office  and  jurisdiction,  and  to 
the  safety  of  souls;  and  they  were  to  pray  him,  that  he 

terrense  in  suo  jure  praejudicium  faciat,  sicut  ipsa  potestas  terrena  quod 
spirituali  debetur  nunquaru  sine  culpa  usurpat"  (Hugo  de  St.  Victor  de  Sacra- 
mento, lib.  ii.,  part  i.,  c.  vii.,  p.  608).  And  again,  "  Secundum  causam  jnstitia 
determinatur,  ut  videlicet  negotia  ssecularia  a  potestate  terrena  spirituali 
vero  et  ecclesiastica  a  spirituali  potestate  examinentur"  (Ibid.,  c.  viii.).  It 
would  be  difficult  to  find  anything  in  Bracton  opposed  to  this.  There  were 
no  doubt  theories  of  divine  right,  but  it  will  not  be  found  that  they  were 
ever  adopted  by  the  popes  in  any  other  sense  than  this,  that  their  power  of 
spiritual  direction  over  the  members  of  their  own  church  was  of  divine 
right.  It  was  nobler  than  that  of  princes  in  this  sense,  that  it  was  exercised 
over  the  soul,  whereas  that  of  princes  was  exercised  over  the  body.  "Prin- 
cipibus  datur  potestas  in  terris,  sacerdotibus  autem  potestas  tribuitur  et  in 
ccelis,  illis  solummodo  super  corpora,  istis  etiam  super  animas,  unde  quanto 
dignior  est  anima  corpore,  tanti  dignior  est  sacerdotum  quam  sit  regnum." 
These  were  the  words  of  Innocent  III.  (Responsio  Domini  Papse  —  Bocage 
Epislol.  Innocent  III,  p.  527,  8).  What  was  this  but  in  effect  saying  that  the 
power  of  the  church,  jure  divino,  was  entirely  over  the  soul,  on  which  account 
alone  it  is  nobler  than  that  of  princes,  which  is  over  the  body?  But  it  fol- 
lows plainly  from  this  that  when  the  church  exercised  power  over  bodies,  by 
the  aid  of  the  state,  it  could  not  be  jure  divino,  and  must,  therefore,  depend 
entirely  on  compact  with  the  state.  That  being  so,  the  question  would  be 
what  was  the  extent  to  which  the  state  allowed  it.  The  archbishop's  canons 
went  beyond  that  limit,  and  therefore  were  disallowed ;  and  disallowed  by 
a  successor  of  Innocent  III.  in  exact  accordance  with  his  own  views.  This 
seems  to  have  been  the  plain  truth  of  the  matter. 

1  This  is  the  language  of  the  canon  law :  Laicis  super  ecclesiis  el  ecclesiasti- 
cis  personis  nulla  sit  attributa  facidtas,  quos  obsequendi  manet  necessilas,  non 
imperandi  autoritas.     Decret.,  lib.  i.,  tit.  10. 
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would  not  prohibit  their  proceedings  in  such  cases.  To 
this  extent  did  they  state  their  claim  of  jurisdiction. 

The  manner  in  which  the  council  directs  the  bishops  to 
act  in  support  of  this  jurisdiction  is  very  worthy  of  notice. 
It  directs  that  the  bishop  who  was  immediately  affected 
by  the  king's  interposition,  should  admonish  him  to  desist. 
If  he  did  not  desist  upon  this  representation,  then  the 
archbishop  was  to  wait  on  the  king,  or,  in  his  absence,  the 
bishop  of  London,  as  dean  of  the  bishops,  taking  with 
him  two  or  three  more  bishops  ;  and  if,  after  this,  the 
mandate  was  enforced,  the  sheriffs  and  officers  who  made 
the  attachment  or  distress  were  to  be  excommunicated, 
and  their  lands  laid  under  an  interdict :  if  clerks  and 
beneficed,  they  were  to  be  suspended  and  deprived  ;  if  not 
beneficed,  they  were  not  to  be  admitted  to  any  benefice 
for  five  years.  Canonical  punishments  were  also  inflicted 
on  those  who  advised,  dictated,  or  penned  the  writs.  If 
the  king  did  not,  upon  this,  revoke  such  process,  the  bishop 
immediately  affected  was  to  put  under  an  interdict  all  the 
vills  and  castles  of  the  king  within  his  diocese  ;  if  he  still 
persisted,  the  other  bishops,  as  in  a  common  cause,  were 
to  do  the  same.  If  the  process  was  not  revoked,  within 
twenty  days,  then  the  archbishop  and  bishops  were  to  put 
their  whole  dioceses  under  an  interdict. 

Such  was  the  process  devised  by  this  council  of  church- 
men against  the  king,  if  he  presumed  to  encroach  on  their 
clerical  privileges  by  the  forms  of  law  : '  but  the  pope, 
who  saw  reasons  for  changing  his  policy  with  respect  to 
the  church  and  churchmen  in  this  country,  and  began  to 
entertain  some  jealousy  of  their  independence,  readily 
consented,  on  the  application  of  the  king,2  to  annul  the 
whole  of  these  provincial  constitutions. 

These  canons,  however,  made  a  variance  between  the 
temporal  and  ecclesiastical  power.  In  the  year  1267, 
which  was  the  51st  of  this  king,  the  archbishop  Boniface 
and  the  rest  of  the  clergy  made  a  formal  complaint  to  par- 
liament, and  exhibited  many  articles  as  grievances,  called 
articuli  cleri.  What  the  contents  of  these  articles  were 
we  are  ignorant, except  so  far  as  can  be  collected  from  the 
mutilated  remains  of  some  of  the  answers  given  by  the 
parliament.     From  these,  and  from  the  tenor  of  the  be- 

1  Vid.  Lvndw.  Provinc.  ad  finem.  Johnson's  Canons.     Spelin.  Cone. 

2  Hum.,  vol.  ii.,  192. 

vol.  ii.  —  30 
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fore-mentioned  canons,  it  may  be  conjectured  what  was 
their  principal  aim.1 

Such  was  the  state  of  the  law,  whether  common  or  ec- 
clesiastical, at  the  close  of  this  reign. 


There  was  not   in  this  king,  nor  in  his  ministers,  any 

remarkable  attention  to  the  cultivation  of  our  laws.    They 

Thekirigand     were  all  too  much   employed  in  concerting 

government.     schemes  of  defence  against  the  rebellion  and 

intrigues  of  the  potent  barons  (a).     However,  notwith- 

(a)  It  is  strange  that  our  author  should  not  have  noticed  the  important 
advance  made  in  this  reign  towards  a  representative  constitution.  As  already 
mentioned,  the  Great  Charter  of  John  contained  this  clause:  "No  scutage  or 
aid  shall  be  raised  in  our  kingdom  (except  in  those  specified  cases  warranted 
by  feudal  law),  but  by  the  general  council  of  the  kingdom.  And  we  shall 
cause  the  prelates  and  greater  barons  to  be  separately  summoned  by  our  let- 
ters; and  we  shall  direct  our  sheriff's  and  bailiffs  to  summon  generally  all 
who  hold  of  us  in  chief."  In  the  charter  of  Henry  III.,  indeed,  this  matter  was 
reserved  for  further  consideration,  as  grave  and  doubtful ;  hut,  as  Sir  James 
Mackintosh  observes,  "  the  formidable  principle  had  gone  forth  ;  and  though 
every  species  of  impost,  without  the  authority  of  parliament,  was  not  ex- 
pressly renounced  until  the  Gonfirmatio  Ghartarum,  in  the  loth  Edward  I., 
still,  during  the  reign  of  Henry  III.,  immense  advances  were  made  towards 
the  establishment  of  a  representative  assembly."  Representatives  were  more 
than  once  appointed  by  the  barons,  even  to  watch  over  the  administration 
of  justice;  and  it  is  observed  by  the  historian  just  quoted,  "that  these  and 
oHier  measures  of  the  kind,  proposed  or  adopted  in  this  reign,  may  be  con- 
sidered some  irregular  approach  to  the  principles  which  the  constitution 
afterwards,  in  its  more  mature  age,  applied  more  effectually  to  the  same  pur- 
pose" (Hid.  Enr/.,  vol.  i.).  In  the  Parliament  of  Oxford,  it  was  ordained 
that  a  body  of  barons  should  be  chosen,  part  by  the  council,  part  by  the  par- 
liament, to  redress  grievances  ffnd  reform  the  state,  subject,  however,  to  a 
parliament  to  be  assembled  thrice  in  the  year,  and  who  were  to  be  informed 
of  breaches  of  the  law  and  justice  throughout  the  country,  by  four  knights, 
to  be  elected  for  that  purpose  by  each  county  (Bymer,  i.,  375,  377,  38.)  This 
was  the  course  taken  by  the  barons  at  the  time  of  the  first  charter,  under 
John  ;  and  they  amounted,  of  course,  to  a  complete  revolution,  and  led  to 
civil  war,  as  before.  Yet  it  is  difficult  to  see  what  other  course  could  have 
been  taken  to  ensure  an  observance  of  the  law  and  an  honest  administration 
of  justice.  The  great  difficulty,  as  Guizot  observes,  in  that  age,  was  as  to 
guarantees  or  securities.  It  was  indeed  recognized  and  laid  down  by  Bracton 
in  this  reign,  that  the  king  should  govern  with  the  advice  of  a  council,  "  Legis 
habet  vigorem,  quicquid  de  consilio  et  consensu  magnaiiini,  et  republics 
commune  sponsione  autoritates  regis  juste  fuerit  dennitum."  But  this  im- 
plied that  authority  emanated  from  the  king,  though  under  the  advice  of 
his  council ;  and  it  was  far  removed  from  the  cqmpulsory  imposition  of  an 
authority  over  the  king,  however  necessary  it  might  be,  in  consequence  of 
the  abuses  of  the  age,  and  the  absence  of  constitutional  control.  This  admin- 
istration of  affairs  more  or  less  lasted  for  some  years,  during  which,  however, 

1  2  Inst.,  599. 
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standing  this  neglect,  and  the  convulsions  attendant  on 
civil  broils,  the  events  of  this  reign  had  a  very  great  effect 
in  promoting  the  improvement  of  our  laws. 

a  more  constitutional  system,  by  means  of  elective  representative  assemblies, 
by  degrees  gained  ground.  The  learned  Lingard  has  collected  numerous 
instances  of  royal  ordinances  for  the  election  of  knights  of  the  shire  to  in- 
quire into  grievances,  or  superintend  the  collection  of  taxes.  This  system, 
indeed,  had  begun  under  John.  In  the  most  ancient  instance  of  it  on  record, 
in  the  year  1207,  the  subsidy  was  collected  under  the  inspection  of  the  itine- 
rant judges;  but  the  method  was  found  accompanied  with  inconvenience  and 
delay  ;  and,  in  1220,  we  find  writs  to  the  sheriff,  appointing  him  the  collector, 
in  conjunction  with  two  knights,  to  be  chosen  in  a  full  court  of  the  county 
with  the  consent  of  all  the  suitors  (Brady,  ii.,  App.  149-196).  In  like  man- 
ner, among  the  demands  of  the  barons  under  John,  one  was  that  two  justices 
should  go  their  circuits  four  times  a  year  to  hold  assizes,  with  four  knights 
of  the  shire,  chosen  by  the  county.  Under  Magna  Charta  twelve  knights 
were  to  be  elected  in  the  county  court  of  each  county,  to  inquire  into  civil 
customs  of  sheriffs,  etc.  In  1223  the  king  (Henry  III.)  ordered  every  sheriff 
to  inquire  by  twelve  knights  what  were  the  rights  and  liberties  of  his  shire ; 
and,  in  1254,  he  ordered  that  two  knights  should  be  chosen  by  the  men  of 
every  county  to  assemble  at  Westminster,  and  determine,  with  the  knights 
of  other  counties,  what  aid  they  should  grant.  In  1258  the  king  appointed 
four  knights  of  each  county  to  inquire  into  all  the  excesses  and  injuries  com- 
mitted by  judges,  sheriffs,  and  bailiffs  (Brad.,  ii.,  App.  196).  In  1261  the 
earl  of  Leicester  summoned  an  assembly  of  knights,  to  be  chosen  for  each 
county ;  and  though  that  of  course  was  without  lawful  authority,  still  it  was 
another  great  step  in  advance  towards  a  constitutional  legislative  assembly. 
This  was  all  under  the  administration  of  affairs  already  mentioned,  and  which 
continued  for  several  years;  but  as  it  was  a  virtual  deposition  of  the  king, 
it  could  not  be  acquiesced  in,  and  his  attempts  to  get  rid  of  it  led  to  civil 
war.  In  the  result,  however,  it  led.  in  1265,  to  the  assembling  of  the  first 
real  parliament  of  England.  "That  assembly  met,"  says  Sir  J.  Mackintosh, 
"according  to  writs  still  extant;  and  the  earliest  of  the  kind  known  to  us, 
directing  the  sheriff  to  elect  and  return  two  knights  for  each  county,  two 
citizens  for  each  city,  and  two  burgesses  for  every  borough  in  the  county." 
He  observes  that  in  the  Great  Charter  of  John  the  tenants  of  the  crown 
alone  were  mentioned  as  forming  the  council,  along  with  the  barons  and 
prelates ;  and  the  principle  of  general  representation  by  election  was  now 
first  applied.  But,  as  already  mentioned,  it  had  been  growing  up,  as  regards 
the  counties,  for  a  long  course  of  years.  And  not  less  so  as  regarded  the 
boroughs.  "During  the  lapse  of  two  centuries  the  cities  and  boroughs  had 
silently  grown  out  of  their  original  insignificance,  and  had  begun  to  com- 
mand attention,  from  their  constant  increase  in  wealth  and  population. 
Taking  advantage  of  the  poverty  of  their  lords,  the  inhabitants  had  pur- 
chased for  themselves,  successively,  the  most  valuable  privileges.  In  lieu 
of  individual  services,  they  now  paid  a  common  rent,  their  guilds  were  in- 
corporated by  charter,  and  they  had  acquired  the  right  of  choosing  their 
chief  magistrates  and  enacting  their  own  laws.  Formerly,  when  the  king 
obtained  an  'aid'  from  his  tenants-in-chief,  he  imposed  a  talliage  on  his 
boroughs,  which  was  levied  at  discretion  by  capitation  tax  on  personal  prop- 
erty. They  frequently  offered,  in  place  of  the  talliage,  a  considerable  sum, 
under  the  name  of  a  gift,  which,  if  accepted,  was  assessed  and  paid  by  their 
own  magistrates.  This  was  in  reality  taxing  themselves;  and  when  the 
usage  had  been  once  introduced,  it  was  more  convenient  and  more  consistent 
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Hitherto  our  kings  had  been  kept  under  no  rules  of 
government,  but  had  exercised  a  prerogative  above  law, 
except  such  as  the  necessity  of  the  time  and  their  own 
discretion  prescribed  them.  The  establishment  of  the 
Great  Charter,  as  it  denned  certain  points  of  supreme  au- 
thority, and  ascertained  some  valuable  privileges  of  the 
subject,  so  far  put  a  restraint  upon  the  royal  power.  The 
king  had  now  certain  bounds  limited  to  him,  which  he 
could  not  transgress  without  the  invasion  being  perceived,  ■ 
and  the  nation  taking  immediate  alarm. 

JS"or  was  the  disposition  which  Henry  so  frequently 
showed  to  break  through  this  new  restraint  without  some 
good  effect.  It  occasioned  resistance  in  the  barons,  which 
ended  in  repeated  and  more  solemn  confirmations  of  this 
great  declaration  of  the  subjects'  rights.  In  the  mean- 
time, the  jealousies  of  the  people,  long  engaged  on  this 
one  object,  wrought  wonderfully  on  their  minds  ;  the  vio- 
lence with  which  the  observance  of  this  law  was  de- 
manded, might  inspire  a  habitual  regard  for  laws  in  gen- 
eral. 

The  king  felt  very  uneasy  under  the  restrictions  im- 
posed by  Magna  Charta:  and  not  forgetting  the  arbitrary 
manner  in  which  his  predecessors  had  ordained,  sus- 
pended, or  qualified  laws,  he  used  frequent  pretences  to 
avoid  a  compliance  with  it.  In  the  writs,  at  one  time, 
directed  to  the  sheriff's  to  enjoin  a  universal  observance 
of  the  Charter,  he  caused  a  remarkable  clause  to  be  in- 
serted ;  namely,  that  those  who  did  not  pay  the  fifteenth 
granted  at  the  time  of  the  late  confirmation,  should  not, 
for  the  future,  be  entitled  to  the  benefit  of  the  liberties 
thereby  confirmed. 

He  carried  his  power  of  dispensing  much  further ;  he  is 
said  to  be  the  first  of  our  kings  who  employed  the  clause 

with  national  customs  that  the  new  privilege  should  be*  exercised  by  deputies 
assembled  together."  Therefore,  in  the  parliament  of  1265,  the  representa- 
tives of  the  cities  and  boroughs,  it  will  be  observed,  were  summoned  to 
parliament,  as  well  as  those  of  the  counties ;  and  although,  as  this  was  under 
the  auspices  of  Leicester,  it  was  abandoned  after  his  fall,  the  formidable 
principle  (to  use  the  words  of  Sir  J.  Mackintosh)  had  been  introduced  ;  and 
in  the  next  reign  it  was  again  asserted  and  acknowledged,  and  henceforth 
there  was  a  representative  assembly  composed  of  elective  representatives  of 
the  counties,  the  cities,  and  boroughs  of  England,  summoned  to  sit  in  one 
house  of  parliament,  the  peers  and  prelates  sitting  in  the  other.  Thus,  by 
slow  degrees  and  gradual  progress,  arose  the  parliament  of  England,  the  first 
assemblage  of  which  undoubtedly  signalized  this  reign. 
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of  non  obstante  in  his  patents  and  grants.  Henry,  when 
remonstrated  with  upon  this  innovation,  alleged  the  ex- 
ample of  the  pope,  and  claimed  an  equal  right.  Thus 
were  the  usurpations  of  the  pontiff,  against  which  our 
kings  had  heretofore  made  the  most  determined  stand, 
become  precedents  for  their  own  invasions  of  the  national 
laws. 

There  are  some  few  instances  in  which  Henry  took  a 
personal  part,  in  enforcing  the  execution  of  the  laws  (a). 

(a)  The  Placilorum  Abbreviaiio  contains  records  of  the  pleadings  and  pro- 
ceedings in  the  courts  from  the  reign  of  Richard  I.  to  that  of  Edward  II., 
and  they  contain  a  large  collection  of  the  placita  of  this  reign,  all  taken 
from  the  proceedings  in  the  Curia  Regis,  and  most  of  them  suits  between 
party  and  party,  i.  e.,  common  pleas.  That  court,  before  the  Charter,  had 
been  the  exchequer,  as  appears  from  numerous  entries;  but  when  the  Charter 
had  enacted  that  common  pleas  should  not  follow  the  person  of  the  king,  as 
that  court  did,  there  was  another  court  established,  — the  Court  of  Common 
Pleas,  or  the  "  Bench,"  as  it  was  called,  to  distinguish  it  from  the  Curia 
Regis,  —  the  court  held  before  the  king,  which  was  established  as  early  as  the 
reign  of  Henry  II.,  as  a  court  of  ordinary  jurisdiction.  So  early,  however, 
as  the  reign  of  John,  it  was  settled  that  pleas  before  the  king's  justices  of 
the  "bench,"  i.  e.,  his  superior  judges,  so  called  to  distinguish  them  from  the 
justices  itinerant,  who  were  his  inferior  judges,  were  in  law  heard  before  him. 
In  that  case  between  Henry  de  Rochala  and  the  abbot  of  Leicester,  before 
the  justiciaries  of  the  bench,  the  abbot  pleaded  a  charter  of  Richard,  that  he 
should  not  be  sued,  except  before  the  king  or  his  chief  justiciary ;  Jbut  it  was 
held  that  all  pleas  held  before  the  justices  of  the  bench  were  deemed  to  be 
in  law  held  before  the  king  himself  (Plac.  Abbrev.,  32;  Hale's  Hist.,  c.  i.,  p. 
147).  Thus  the  curia  regis  had  become  established  as  a  regular  judicial  tri- 
bunal, with  ordinary  jurisdiction  between  subject  and  subject;  and  from  the 
numerous  entries  of  its  proceedings,  it  appears  that  it  had  a  regular  proced- 
ure. In  the  reign  of  Henry  III.  much  attention  appears  to  have  been  given 
to  the  manner  of  pleading;  and  Bracton  not  only  makes  constant  reference 
to  the  subject,  but  has  a  division  of  his  work  expressly  allotted  to  it,  under 
the  head,  "  De  Exceptionibus."  These  often  are  taken  from  the  Pandects, 
while  the  phrase,  Litis  contestatio,  or  issue,  is  taken  from  the  Roman  law. 
There  are  numerous  instances  of  pleading  in  Bracton.  Thus,  among  the 
pleas  to  an  assize,  "Liberum  tenementum  habere  non  potuit,  quia  non  ten- 
uit  tenementum  iliud  nisi  ad  terminum  annorum"  (Bracton,  f.  268,  a).  The 
system  of  pleading,  also,  had  become  fully  established,  though  still  in  its 
first  and  more  natural  state.  This  is  shown  by  the  Placilorum  Abbreviatio, 
which  contains  extracts  from  the  records  from  the  time  of  Richard  I.  to  Ed- 
ward II.  In  the  time  of  John  there  are  numerous  entries  of  pleading.  Thus, 
in  answer  to  a  title  founded  on  a  fine,  it  was  pleaded,  "Quod  si  finis  ille 
factus  fuit,  per  deceptionem  et  fraudem  factus  fuit"  (Plac.  Abbrev.,  38;  Bed. 
rot.,  4).  So,  where  a  defendant  pleaded  a  deed  made  by  the  father  of  the 
plaintiff,  the  plaintiff' replied,  "Quod  cartam  quam  profert  sub  nomine  patris 
sui  nee  dedicit  nee  concedit,  etc.,  sed  qualiter  carta  ilia  facta  fuit  vel  a  quo, 
semper  postquam  facta  fuit  prsesentavit  pater  ejus  personam,"  etc.  (Plac. 
Abbrev.,  92;  Kent,  rot.,  22;  and  see  48  Line,  rot.,  7;  39  North  rot.,  6).  So, in 
an  assize  of  viort  d'ancesler,  the  tenant  pleaded  that  the  demandant  was  seized 
himself  post  obitum  of  the  ancestor,  and  by  fine  (of  which  he  produced  the 
30*  X 
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When  a  jury  in  Hampshire  had  acquitted  some  felons, 
contrary  to  plain  evidence,  and  it  was  afterwards  known 
that  they  themselves  had  been  in  the  confederacy  with  the 
offenders,  he,  in  a  rage,  committed  them  all  to  prison,  and 
ordered  another  jury  to  be  impanelled.1  Henry  stood 
forth  himself  in  parliament  as  the  prosecutor  of  Henry 
de  Bath,  chief  justice  of  England,  when  some  charges  of 
malpractice  were  exhibited  against  him.2 

The  administration  of  justice  was  sometimes  inter- 
rupted by  the  violence  of  the  times.  It  is  related,  that  in 
1224,  Fowkes  de  Breaute,  when  thirty-five  verdicts  of 
disseisin  had  passed  against  him,  came  into  court  with 
an  armed  force,  seized  the  judge,  and  imprisoned  him 
in  Bedford  castle.  This  offender  was  afterwards  ban- 
ished;3 but  though  his  life  was  spared,  his  brothers  and 
other  noblemen,  to  the  number  of  twenty-four,  who  as- 
sisted in  this  outrage,  and  stood  a  siege  of  the  castle 
against  the  king's  forces,  were  all  hanged  (a). 

chirograph)  quit-claimed  the  land.  The  demandant  replied  "Quod  ipse 
nunquam  fuit  seisitus  de  terrse  quam  petit,  nee  unquam  earn  teneat.  Et  inde 
ponit  se  super  assisam,  etc.  Et  cum  habuarit  seisinam  talem,  etc.,  bene  os- 
tendet  quod  concordiam  ilium  nee  fecit  nee  facere  potuit.  Et  petit  sibi  allo- 
cari  quod  chirographum  illud  non  est,  factum  in  forma  aliorum  chirographo- 
rum,"  etc.;  and  so  argues  against  its  genuineness  (Ibid.,  88  Sussex  rot.,  21; 
and  see  48  Line,  rot.,  7 ;  50  Buck,  rot.,  2;  59  Line,  rot.,  5).  So,  in  a  case  on 
a  grant  of  land  in  maritagiwm,  "  Dicet  quod  Ranulphus  non  potuit  dare  illam 
terram  in  maritagio,  quia  obiit  inde  seisitus ;  et  inde  ponet  se  super  juratum" 
(Ibid.,  59  Line,  rot.,  79;  79  War.  rot.,  2).  So,  in  assize  of  mort  d' ancestor,  the 
tenant  pleaded  "  Quod  terra  ilia  pertinet  ad  ecclesiam  suum,  quam  habet  ex 
dono  regis  Ricardi,  et  ecclesia  inde  est  seisita."  The  plaintiff  then  denied 
the  seisin  of  the  church,  "  Robertus  dicet,  quod  frater  suas  inde  fuit  seisitus 
in  dominico  suo,  die  qua  rex  Ricardus  illam  ecclesiam  dedit  pnedicto  Her- 
berto  ;  ita  quod  ecclesia  ilia  tunc  non  fuit  seisita  nisi  de  serviciis  illius  ter- 
rse"  (Plac.  Abb.,  44;  Staff,  rot.,  temp.  Johan.).  So,  in  trespass  for  fishing  in 
the  plaintiff's  free  fishery,  "liberia  piscaria,"  the  defendants  pleaded  that 
they  fished  there  as  in  a  fishery  where  their  ancestors  and  themselves  had 
fished  as  of  their  common  of  fishery,  "  Et  non  a  propria  piscaria  et  libera, 
ipsius  Nicholai"  (Ibid.,  134  Berk,  rot.,  163,  temp.  Henry  III.)  These  cases 
often  afford  curious  and  interesting  illustrations  of  the  usages  and  institu- 
tions of  the  age. 

(a)  Without  any  legal  trial,  which,  of  course,  was  contrary  to  the  letter  of 
Magna  Charta  (just  before  then  confirmed  for  the  third  time),  but  not  to  its 
spirit,  for  when  it  provides  that  a  man  shall  not  be  condemned  except  in 
course  of  regular  course  of  law,  per  legem  terras,  that  of  course  implies  that 
the  regular  course  of  law  will  suffice  to  meet  the  case;  therefore  it  does  not 
apply  where  the  regular  course  of  law  is  paralyzed  —  as  in  the  case  referred 
to — by  a  rebellion,  against  which  the  ordinary  course  of  law  is  powerless. 

1  M.  Paris,  509.     Hume,  vol.  ii.,  228.  2  Pari.  Hist.,  vol.  i.,  51. 

3  M.  Paris,  221-224.     Wilk.  Sax.  Leg.,  382. 
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The  sources  of  information  begin  at  this  period  to  be 
more  authentic.  We  have,  in  this  reign,  some 
statutes  enacted  by  the  legislature,  besides  the 
Charter  of  Liberties  and  the  Charter  of  the  Forest. 
These  statutes  are  either  to  be  found  on  the  rolls  in  the 
Tower,  or  in  some  memorials,  which  have  delivered  them 
down  to  us  a*  acts  of  parliament,  and  therefore  we  are  not 
at  liberty  to  dispute  the  genuineness  of  them  (a).  Many 
parliaments  were  holden  in  this  long  reign,  and  it  is 
thence  inferred,  that  many  acts  must  of  course  have 
passed,  which  have  not  reached  our  times;  though  it  is 
remarkable,  that  Bracton,  except  in  four  or  live  instances,1 
quotes  no  statutes  but  those  which  are  now  extant.     So 

Hence,  although  the  incident  is  narrated  in  all  the  contemporary  chronicles, 
and  occurred  immediately  after  tlie  confirmation  of  the  Great  Charter,  it 
does  not  appear  either  then  or  at  any  subsequent  time  to  have  been  consid- 
ered illegal,  and  it  is  the  earliest  known  instance  in  our  annals  of  the  exer- 
cise of  martial  law,—  i.  e.,  lex  marlialis, —  or  the  law  of  war.  It  is  very 
remarkable  that  Hale  states  that  in  this  reign  they  bad  a  particular  commis- 
sion and  judicatory  for  matters  happening  in  time  of  war,  and  cited  Placita 
de  Tempore  Turbaliovis,  wherein  are  many  excellent  things  (Hist.  Com.  Law, 
c.  vii.).  This  must  have  been  the  exercise  of  martial  law  by  means  of  court- 
martial  ;  it  is  impossible  to  conceive  what  else  it  could  have  been.  Hale 
does  not  cite  any  authority  for  the  statement,  but  no  doubt  he  had  some 
foundation  for  it.  No  doubt  an  execution  in  time  of  peace,  except  in  due 
course  of  law,  would  be  illegal,  and  Hale  cites  such  a  case,  in  which  it  is  as- 
signed as  the  ground  of  reversal  that  the  judgment  was  in  time  of  peace. 
This  implies  that  in  time  of  war  prisoners  taken  might  be  tried  by  court- 
martial,  though  they  were  subjects,  and  that  is  indeed  expressed  by  Hale  in 
another  part  of  the  same  chapter,  where  he  says  that  the  marshal  has  a  ju- 
dicial power  over  prisoners  taken  in  war,  and  that  martial  law  extends  to 
the  members  of  the  army,  or  those  of  the  opposite  army ;  and  in  his  Pleas 
of  Ike  Crown  he  lays  down  the  law  as  to  levying  war  against  the  crown,  and 
"shows  that  rebellion  is  war,  and  that  it  may  be  levied  without  the  "pomp" 
of  war,  and  even  without  military  weapons,  numbers  making  up  for  arms  — 
so  that  multitudes  armed  with  clubs  or  sticks  may  constitute  an  army  in  re- 
bellion. From  these  premises,  it  plainly  follows  that  if  the  rebellion  is  too 
formidable  to  be  repressed  by  the  ordinary  course  of  law,  it  may  be  met  by 
martial  law,  and  prisoners  executed  by  court-martial,  as  in  the  above  case. 

(a)  "  The  statutes,  which  are  extant,  but  not  of  record,  are  such  as,  though 
they  have  no  record  extant  of  them,  yet  they  are  preserved  in  ancient  books 
and  muniments,  and  in  all  times  have  had  the  reputation  and  authority  of 
acts  of  parliament ;  for  an  act  of  parliament  made  within  time  of  memory 
loses  not  its  being  because  not  extant  of  record,  especially  if  it  be  a  general 
act;  for  of  general  acts  the  courts  are  to  take  notice,  and  they  are  not  to  be 
tried  by  the  record.  Though  the  record  itself  be  not  extant,  yet  general 
statutes  made  within  time  of  memory  —  viz.,  since  Richard  I.  —  do  not  lose 
their  strength  if  any  authentic  memorials  thereof  are  in  books,  and  seconded 
with  a  generally  received  tradition  attesting  and  approving  the  same" 
(Hale's  Hist.  Com.  Law,  c.  i.). 

1  Vide  ante. 
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destructive  has  the  hand  of  time  been,  that  only  two  of 
those  few  we  have  are  to  be  found  upon  record. 

The  only  statutes  of  this  reign  to  be  found  on  the 
statute-roll,  are  Magna  Oiarta  and  Charta  de  Forestd.  The 
rest  are  not  on  record,  but  only  preserved  in  books  and 
memorials.  Such  are  the  statutes  of  Merton  and  Marl- 
bridge  (a).  This  destruction  of  ancient  documents  has 
given  occasion  to  the  following  position,  that  notwith- 
standing the  record  itself  be  not  extant,  yet  general  stat- 
utes made  within  time  of  memory,  that  is,  since  the  first 
of  Richard  I.,  do  not  lose  the  force  of  statutes,  if  any  au- 
thentic memorials  of  their  being  such  are  to  be  found  in 
books,  seconded  with  a  general  received  tradition  attesting 
and  approving  the  same.1  In  conformity,  perhaps,  with 
this  favorable  presumption,  it  has  become  a  rule,  that 
courts  are  to  take  notice  of  general  acts  of  parliament, 
without  pleading  them;  for  such  statutes  are  never  to  be 
put  on  the  issue  of  nul  tiel  record,  but  are  to  be  tried  by 
the  court ;  and,  if  there  be  any  difficulty  or  uncertainty, 

(a)  Lord  Hale  observes  that  "  many  records  of  acts  of  parliament  have  in 
long  process  of  time  been  lost,  and  possibly  the  things  themselves  forgotten 
at  this  day,  which  yet,  in  or  near  the  times  wherein  they  were  made,  might 
cause  many  authoritative  alterations  in  some  things  touching  the  proceed- 
ings in  law,  the  original  cause  of  which  changes  are  at  this  day  hidden  and 
unknown  to  us;  and  indeed  histories  give  us  an  account  of  the  suffrages  of 
many  parliaments  whereof  we  at  this  day  have  none  or  few  memorials  ex- 
tant. The  instance  of  the  great  parliament  at  Oxford  about  the  40th  Henry 
III.  may,  among  many  others  of  like  nature,  be  a  concurrent  evidence  of  this, 
for,  though  we  have  mention  made  in  our  histories  of  many  constitutions  made 
in  that  parliament,  we  have  no  monuments  of  record  concerning  that  parlia- 
ment, or  what  those  constitutions  were  (Hist.  Com.  Law,  c.  i.).  One  of  these 
constitutions  seems  to  have  given  rise  to  an  important  alteration  in  the  ap- 
pointment of  the  sheriffs,  anrl  thus  appears  to  afford  an  illustration  of  Hale's 
remarks.  We  read  that  it  was  ordained  that  a  high  sheriff  should  be  ap- 
pointed annually  for  each  county  by  the  votes  of  the  freeholders  (Ann.  Burt., 
416;  Rymer,  667).  And  we  find  that  next  year,  although  the  sheriffs  were 
appointed  by  the  crown,  the  freeholders  in  each  county  were  'ordered  to 
choose  four  persons,  and  present  them  to  the  barons  of  the  exchequer,  who 
should  selectone  for  the  next  sheriff  (lb.  Rymer,  381 ;  Annal.  Burton,  428-433). 
And  although  the  system  of  popular  election  was  not  afterwards  established, 
yet  there  is  no  doubt  that  the  above  constitution  laid  the  basis  of  a  system 
under  which  a  list  of  names,  known  to  be  approved  of  by  the  counties,  is 
submitted  every  year  to  the  council  in  the  exchequer,  and  from  which  the 
sheriffs  for  the  ensuing  year  are  chosen.  Hale  says,  "  There  are  also  some 
few  laws  or  constitutions  relative  to  the  law,  which,  though  possibly  not  acts 
of  parliament,  yet  have  obtained  in  use  as  such  ;  as,  De  Distinctione  Scaccarii ; 
Statutum  Panis  cl  Cunsia?.;  Dies  Communes  in  Banco;  StatiUumin  Hibernice ; 
Slatutum  de  Scaccario  ;  Judicum  Collistrigii,  and  others." 
1  Hale's  Hist.,  16.     Vide  vol.  i.,  477. 
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the  judges  are  to  make  use  of  ancient  copies,  transcripts, 
books,  pleading's,  or  any  other  memorials  to  inform  them- 
selves. 

The  statutes  of  this  reign  which  are  now  in  being  are  to 
be  found  in  the  common  editions  of  the  statutes.  The 
statutes  from  Magna  Charta  down  to  the  end  of  Edward  II., 
including  also  some  which,  because  their  period  is  not  as- 
certained, are  termed  incerti  temporis,  are  sometimes  called 
Vetera  statuta;  those  from  the  beginning  of  the  reign  of 
Edward  III.  being  contradistinguished  by  the  appellation 
of  the  nova  statuta. 

Among  the  remains  of  legislation  during  this  reign  are 
to  be  reckoned  the  legatine  and  -provincial  constitutions,  which 
contributed,  to  la}^  a  foundation  for  a  national  canon  law. 
It  is  to  the  collections  of  antiquaries  and  canonists,  and 
not  to  any  authentic  depository,  that  we  must  resort  for  a 
sight  of  these  productions  of  our  clerical  legislature.  They 
are  to  be  found  in  Spelman's  Councils,  and  at  the  end  of 
Lyndwode's  Provinciate  ;  not  to  mention  that  they  are  like- 
wise arranged  and.  commented  amongst  others  in  that  very 
work.1 

There  are  also  some  records  of  pleadings  and  proceed- 
ings during  this  reign.  Besides  these,  there  are  some  very 
few  notes  of  adjudged  cases  to  be  found  in  Fitzherbert's 
Abridgment.  These  are  mentioned  not  so  much  for  their 
importance,  as  on  account  of  their  great  antiquity,  being 
the  first  of  that  kind  of  memorials  which,  in  after  times, 
became  so  numerous,  and  furnished  the  best  materials  for 
explaining  the  grounds,  reason,  and  progress  of  our  laws. 

The  great  ornament  of  this  reign  is  the  treatise  of  Henry 
Bracton,  De  Legibus  et  Consuetudinibus  Anglic, 
which  has  been  so  often  quoted.  Bracton's 
book,  compared  with  that  of  Glanville's,  is  a  voluminous 
work.  The  latter  is  little  more  than  a  sketch,  as  far  as  the 
plan  of  it  goes,  and  that  is  confined  to  proceedings  in  the 
king's  court;  but  the  former  is  a  finished  and  systematic 
performance,  giving  a  complete  view  of  the  law,  in  all  its 
titles,  as  it  stood  at  the  time  it  was  written.  It  is  divided 
into  five  books,  and  these  into  tracts  and  chapters.2 

1  See  also  Johnson's  Canons. 

2  Because  the  form  in  which  this  work  is  printed  does  not  much  contribute 
towards  exhibiting  to  a  cursory  inspector  the  plan  and  design  of  the  whole, 
it  may  be  convenient  to  give  a  prospectus  of  the  work,  as  shortly  and  clearly 
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If  this  law  treatise  had  been  printed  with  such  divisions 
and  notification  of  its  contents  as  are  given  in  the  note 

as  possible.  This  I  shall  do  by  referring  to  the  pages,  as  a  more  ready  clue 
than  the  tracts  and  chapters. 

Of  the  first  book,  the  first  four  folios  relate  to  the  law  in  general,  and 
should  more  properly  be  entitled,  de  legibus  et  consuetudinibus  Avglice.  From 
fol.  4  b.  to  fol.  7  might  be  entitled,  de  personarum  divisione;  and  from  fol.  7 
b.  down  to  the  end  of  the  first  book,  fol.  8,  de  rerum  divisione.  From  thence 
to  fol.  98  may  go  under  the  general  title,  de  acquirendo  rerum  dominio,  as  in 
the  printed  copy  ;  with,  however,  the  following  subdivisions  :  —  From  fol.  11 
to  60,  de  donatione,  with  its  appendages  and  consequences,  as  livery  of  seisin, 
and  the  like;  then,  gaining  title  by  prescription,  fol.  52;  of  incorporeal  things, 
fol.  52  b.;  of  liberties  and  franchises,  55  b. ;  of  confirmations,  58;  in  fol.  60, 
de  testament  is ;  and  fol.  62  b.,  de  suecessione,  with  its  consequences,  as  suppo- 
sititious children,  69:  of  partition,  71  b. ;  of  homage,  77  b. ;  relief,  84;  cus- 
tody of  heirs,  86 ;  marriage,  88  b. ;  dower,  92,  with  which  the  second  book, 
de  acquirendo  rerum  dominio,  concludes. 

The  third  book,  from  fol.  98  b.  to  fol.  104,  may  be  entitled,  as  it  is  in  the 
printed  copy,  de  actionibus;  from  104  b.  to  112  is  upon  courts  and  different 
appointments  of  justices;  then,  again,  from  112  to  115,  upon  actions ;  from 
thence  to  fol.  159,  the  end  of  this  book,  is  properly  entitled  de  eorond.  But 
the  several  subdivisions  thereof  should  be  as  follows:  —  Fol.  115  b.,  of  the 
iter  of  the  justices  and  capitula  coronoz  ;  fol.  118,  of  laese-majesty  ;  120  b.,  of 
homicide ;  122,  of  the  office  of  coroner;  125,  suit  and  outlawry;  131,  revis- 
ing outlawry  ;  134  b.,  murder;  135  b.,  abjuration  ;  138,  proceeding  on  appeal 
of  homicide;  141  b.,  of  the  duel;  143,  of  indictments;  144,  of  appeals  de 
pace  et  plagis  ;  144  b.,  de  plagis  et  mahemio  ;  1 45,  de  pace  et  imprisonamento ;  1 46, 
of  robbery;  147,  rape;  150,  felo  de  se  ;  150  b.,  of  theft;  152,  of  provors;  155 
b.,  of  distress  and  replevin,  which  concludes  the  third  book. 

Having  thus  finished  his  discourse  upon  criminal  suits,  he  begins  the  fourth 
book,  which  is  to  treat  of  civil  actions.  This  goes  from  fol.  159  b.,  to  3:'>7  b., 
and  may  be  divided  into  four  lesser  parts.  Thus,  from  fol.  159  b.,  as  far  as 
fol.  220  b.,  may  be  entitled,  de  possessione  proprid  iiberi  tenementi,  as  it  contains 
an  account  of  those  actions  for  the  recovery  of  freeholds  that  were  grounded 
upon  a  man's  own  seisin  or  possession.  This  is  the  first  principal  division; 
the  second  is,  from  thence  to  fol.  251  b.,  de  possessione  pertincntiaruvi  ad  liberum 
tenementum,  that  is,  of  actions  for  recovery  of  things  appertaining  to  a  free- 
hold, upon  the  claimant's  own  possession  of  the  thing;  then  the  third  di- 
vision, from  fol.  252  to  317  b.,  de  possessione  aliend,  being  an  account  of  such 
actions  as  were  grounded  on  the  seisin  of  another ;  next  follows  the  fourth, 
from  fol.  317  b.  to  327  b.,  de  inyressu,  being  a  writ  founded  sometimes  upon  a 
possessio  propria,  sometimes  upon  a  possess io  aliend.  These  are  the  four  prin- 
cipal divisions  of  the  third  book,  the  first  three  of  which  divisions  may  be 
thus  subdivided  :  —  Fol.  160,  of  intrusion  ;  from  161- to  220,  of  novel  disseisin  ; 
219,  of  a  writ  of  entry  upon  a  disseisin  ;  220,  of  quare  ejecit  infra  terminum. 
The  second  contains,  from  fol.  220  b.,  of  rights  and  easements;  222,  of  assize 
of  common  of  pasture;  229,  of  admeasurement  of  common  ;  229  b.,  of  the 
writ  de  quo  jure ;  231,  common  of  estovers;  232  b.,  of  nuisances;  235  b., 
writs  of  entry  upon  a  disseisin  of  common  and  nuisance;  236  b.  to  237  b., 
of  redisseisins  and  execution ;  from  fol.  237  b.  to  246  b.,  de  assisd  ultima 
praz  entationis;  246  b.,  quare  impedit  and  quare  non  permiftit ;  248,  writs  ad  ad- 
mittendum  clericum  ;  251,  quare  non  admisit.  Here  ends  the  second  principal 
division.  The  third,  beginning  at  fid.  252,  contains  from  thence  to  280  b., 
de  assisd  mortis  antecessors ;  then,  281,  de  consanguinitate ;  284  de  quod  per- 
mittat  for  common  of  the  seisin  of  another;  284  b.,  de  quo  warranto;  next 
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below,  the  arrangement  of  the  whole  would  have  struck 
the  eye  as  distinctly  as  it  does  the  understanding  upon 
perusal,  it  being,  in  truth,  a  comprehensive  and  particular 
account  of  the  law,  digested  with  a  strict  adherence  to 
method  and  system.  Consistently  with  the  extensiveness 
and  regularity  of  the  plan,  the  several  parts  of  it  are  tilled 
with  a  copious  and  accurate  detail  of  legal  learning.  The 
rules  of  property  are  explained ;  the  proceedings  in  actions, 
through  the  minutest  steps,  are  investigated  and  developed; 
while  every  proposition  is  supported  by  fair  deduction,  or 
corroborated  by  the  authority  of  some  adjudged  case;  so 
that  the  reader  never  fails  of  deriving  instruction  or  amuse- 
ment from  the  study  of  this  scientific  treatise  on  our  ancient 
laws  and  customs. 

If  the  matter  of  this  book  is  more  instructive  and  enter- 
taining than  Glanville,  the  access  to  it  is  rendered  more 
easy  by  the  style  in  which  it  is  written.  This  is  infinitely 
superior  to  Glanville,  and  much  beyond  the  generality  of 
writers  of  that  age,  being,  though  not  always  polished,  yet 
sufficiently  clear,  expressive,  and  nervous.  The  excellence 
of  Bracton's  style  must  be  attributed  to  his  acquaintance 
with  the  writings  of  the  Roman  lawyers  and  canonists,  from 
whom  likewise  he  adopted  greater  helps  than  the  language 
in  which  they  wrote.  Many  of  those  pithy  sentences  which 
have  been  handed  down  from  him,  as  rules  and  maxims  of 
our  law,  are  to  be  found  in  the  volumes  of  the  imperial 
and  pontifical  jurisprudence.  The  terms  and  phraseology 
of  those  two  laws  are  borrowed  by  him  to  express  the 
meaning  of  our  municipal  customs ;  and  many  points  of 
law  and  practice  are  adopted  from  thence.  The  familiarity 
with  which  Bracton  recurs  to  the  Roman  code  has  struck 

follows  fol.  285,  the  assisd  utrhm ;  288  b.  to  296,  de  convictione  ;  from  296  to 
312  b.,  the  writ  of  dower,  unde  nihil ;  313,  de  recto  de  dote;  314,  de  amensu- 
ratione  dolis ;  315,  of  waste;  which  concludes  the  third  principal  division; 
then  follows  the  fourth  division,  from  317  b.  to  327  b.,  to  the  end  of  the  fourth 
book,  de  ingressu. 

The  fifth  book  may  be  entitled,  from  fol.  334  b.  to  438  b.,  either  de  propri- 
etale  et  jure  (in  contradistinction  to  the  former  book),  or  de  actione  reali ;  from 
439  to  443  b.,  de  actione  personali;  443  to  the  end  of  the  book,  de  actione  mixta. 
That  part,  de  actione  reali,  may  be  subdivided  thus:  —  From  fol.  327  to  332 
b.,  is  upon  the  writ  of  right;  from  333  to  336  b.  is  of  summons;  from  336  b. 
to  364,  of  essoins;  from  364  b.  to  372  b.,  of  defaults;  372  b.,  of  the  intent  io  ; 
376,  of  demanding  a  view ;  from  380  to  399  b.,  of  vouching  to  warranty ; 
from  399  b.  to  438,  is  of  exceptions;  after  which  follows,  as  before  stated, 
that  de  actione  personali,  and  de  actione  vxixtd. 
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many  readers  more  forcibly  than  any  other  part  of  his 
character;  and  some  have  thence  pronounced  a  hasty  judg- 
ment upon  his  fidelity  as  a  writer  of  English  law.1  But 
the  passages  to  which  such  persons  take  exception,  if  put 
together,  would  perhaps  not  fill  three  whole  pages  of  his 
hook;  and  it  maybe  doubted  whether  they  are  such  as  can 
always  mislead  the  reader.  Upon  a  second  consideration 
of  those  places  where  the  Roman  law  is  stated  with  most 
confidence,  it  will  seem  to  he  rather  alluded  to  for  illustra- 
tion and  ornament  than  adduced  as  an  authority;  though 
it  is  visible  that  Bracton,  with  all  his  endeavors  to  give 
form  and  beauty  to  our  own  law,  by  setting  forth  its  native 
strength  to  advantage,  did  not  refuse  such  helps  as  could 
be  derived  from  other  sources  to  improve  and  augment  it. 
The  value  set  on  this  work,  soon  after  its  publication, 
is  evinced  by  the  treatises  of  ffleta  and  Britton.  These 
two  books,  the  best  productions  of  the  reign  of  Edward 
I.,  who  was  an  active  encourager  of  such  undertakings 
for  improvement  of  the  law,  are  nothing  more  than  ap- 
pendages to  Bracton  (a).     The  latter  was  intended  as  an 

(a)  This  is  an  entire  error,  as  will  be  manifest  to  the  mind  of  any  one  who 
has  read  both  works,  which  are  as  different  as  possible.  The  suggestion  of 
Selden  that  the  work  called  by  the  name  of  Britton  is  an  abridgment  of 
Bracton,  has  been  supposed  to  imply  that  both  names  were  names  of  the 
same  person,  which  is  not  likely,  as  the  books  are  so  different  in  substance 
and  in  style  (as  well  as  in  language  —  Bracton  being  in  Latin,  and  Britton 
in  Norman-French) ;  and  it  is  not  possible,  for  Bracton  died  before  the  end 
of  the  reign  of  Henry  IH.,  and  does  not  mention  the  later  statutes  of  his 
reign,  and  Britton  goes  down  to  the  13th  Edward  I.  The  book  of  Britton, 
therefore,  belongs  to  that  reign,  and  will  be  there  treated  of;  and,  as  our 
author  has  analyzed  Bracton,  it  may  be  convenient  there  to  analyze  Britton. 

1  It  seems  to  be  a  fashion  to  discredit  Bracton,  on  a  supposition  of  his  hav- 
ing mingled  too  much  of  the  civilian  and  canonist  with  the  common  lawyer. 
Any  notion  that  has  got  into  vogue  on  such  a  subject  is  likely  to  have  many 
to  retail  it,  and  few  to  examine  its  justness.  Among  others  who  have  most 
decidedly  declared  against  Bracton  I  find  Mons.  Houard,  the  Norman  advo- 
cate. This  gentleman  has  been  at  the  pains  to  give  an  edition  of  Glanville, 
Fleta,  and  Britton,  but  has  omitted  Bracton,  because  his  writings  had  cor- 
rv.pted  the  law  of  England. 

That  gentleman's  conceptions  about  the  purity  of  the  law  of  England  have 
seduced  him  into  a  very  singular  tbeory.  He  lays  it  down  that  Littleton's 
Tenures  exhibit  the  system  introduced  by  William  the  Conqueror  in  all  its 
genuine  purity;  that  this  system  was  corrupted  by  a  mixture  from  other 
politics  in  the  writings  of  Britton,  Fleta,  and  Glanville,  but  more  particu- 
larly in  those  of  Bracton.  Full  of  this  preposterous  idea,  he  lias  published 
an  edition  of  Littleton,  with  a  commentary;  and,  to  decide  the  point  with- 
out more  debate,  has  entitled  it  Anciennes  Loix  des  Francois.  After  this,  the 
admirers  of  Bracton  will  not  apprehend  much  from  this  determined  enemy 
to  his  reputation  as  an  English  lawyer. 
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epitome  of  that  author,  and  the  merit  of  the  former  is 
confined  to  the  single  office  of  supplying  some  few  articles 
that  had  been  touched  lightly  by  him,  with  the  addition 
of  the  statutes  made  since  he  wrote.  In  after  times  he 
continued  the  great  treasure  of  our  ancient  jurisprudence, 
where  the  rudiments  of  the  law  were  to  be  traced  in  their 
first  formation — where  were  to  be  seen  the  origin  and 
sense  of  certain  notions  and  principles,  the  reason  of  many 
rules  of  property  and  of  practice,  which  had  become  ob- 
scure by  the  change  of  times,  with  the  causes  that  led  to 
the  framing  of  many  ancient  statutes,  which  would  be 
unintelligible  without  the  help  of  this  author.  Thus  was 
Bracton  deservedly  looked  up  to  as  the  first  source  of 
legal  knowledge,  even  so  low  down  as  the  days  of  Lord 
Coke,  who  seems  to  have  made  this  author  his  guide  in 
all  his  inquiries  into  the  foundation  of  our  law. 

The  author  of  this  work  is  usually  styled  Henry  de 
Bracton,  though  he  has  passed,  as  fancy  or  mistake  may 
have  dictated,  by  the  names  of  Brycton,  Britton,  Briton, 
Breton.1  He  is  said  to  have  lived  at  the  latter  end  of  the 
reign  of  Henry  III.  There  is  an  internal  evidence  that 
the  book  was  written  before  the  fifty-second  year  of  this 
king;  for  it  takes  no  notice  of  the  writ  of  entry  in  the 
post,  nor  of  the  regulations  about  distresses,  attachments, 
guardians  in  socage,  and  other  points,  made  by  the  statute 
of  Marlbridge ;  and  as  he  quotes  a  case  in  the  forty-sixth 
year  of  this  king,2  it  must  follow  that  the  book  was  writ- 
ten, or  at  least  received  the  author's  last  hand,  some  time 
between  that  and  the  fifty-second  year.  It  is  probable 
that  in  matters  of  fact  the  writer  relied  on  his  own  expe- 
rience, or  the  information  of  those  he  personally  knew, 
for  he  quotes  no  decision  of  a  court,  or  opinion  of  a  law- 
yer, but  of  this  king's  reign,  though  one  of  them  is  so 
early  as  the  third  year.  It  is  said  that  Bracton  was  a 
judge. 

The  clergy  continued  to  practice  in  the  secular  courts, 
in  the  same  manner  as  before.     We  find  among  the  pro- 
vincial and  legatine  constitutions  of  this  reign  several 
injunctions  to  restrain  them :  Nee  advocati  sint   Miscellaneous 
clerici  vel  sacerdotes,  in  foro  seeidari,  nisi  vcl  pro-        facUi- 
prias  causas  vel  miserabilium  procequantur.3     But  these,  like 

1  Dis.  ad.  Flet.,  sec.  2.    2  Bract.,  159.    3  Spelm.  Cone.  anno.  1217. 
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those  which  forbid  them  accepting  other  secular  employ- 
ments, were  not  observed.  It  appears  all  through  this 
reign  that  many  dignitaries  of  the  church  were  justices 
in  the  courts  at  Westminster,  and  in  the  eyre,1  as  bishops, 
abbots,  deans,  canons,  archdeacons,  and  the  like.  Not- 
withstanding the  clergy  were  chosen  to  these  stations  for 
their  learning,  Bracton,  speaking  of  some  judges  of  his 
time,  calls  them  insipientes,  et  minus  dodos,  qui  cathedram,  ju- 
dicandi  ascendunt  antequam  leges  didicerint.2 

In  former  times  there  had  been  no  particular  domicile, 
or  house,  for  the  resort  and  education  of  practisers  of  the 
law.  But  it  has  generally  been  believed  that  \ery  soon 
after  the  bench  was  fixed  at  Westminster,  the  practisers 
and  officers  of  that  court,  as  well  as  students  of  the  law, 
began  to  settle  in  some  place  in  London,  most  convenient ' 
for  their  studies,  conference,  and  practice. 

The  title  of  capitales  justitiarius,  and  of  justiUarius  Anglios, 
ceased  in  52  Henry  III.,  when  the  title  first  commenced 
of  capitalis  justitiarius  ad  placita  coram  rege  tenenda? 

The  salary  of  the  justices  of  the  bench,  in  the  twenty- 
third  year  of  this  king,  was  £20  per  annum  ;  in  the  forty- 
third  year,  £40.  In  the  twenty-seventh  year  the  chief 
baron  had  40  marks ;  the  other  barons  20  marks ;  and  in 
the  forty-ninth  year,  £40  per  annum.  The  justices  coram 
rege  had,  in  43  Henry  III.,  £40  per  annum.  The  chief  of 
the  bench  had,  in  the  forty-third  year  of  this  king,  100 
marks  per  annum,  and  the  next  year  another  chief  of  the 
same  court  had  £100.  But  the  chief  of  the  court  coram 
rege  had  only  100  marks  per  annum.4 (a). 

(a)  It  seems  to  he  suggested  here  that  Bracton  spoke  of  the  clerical  judges, 
which  is  scarcely  likely,  seeing  that  he  was  one  of  them  himself,  for  that  he 
was  of  the  clerical  profession  is  clear,  as  he  is  called  "  dilectus  clericus  noster  " 
by  the  king,  in  a  grant  to  him,  dated  1254  (Dugdale's  Orig.  Jurid.,  56).  And 
when  the  whole  passage  is  quoted,  it  will  he  seen  that  Bracton  was  not  speak- 
ing of  the  king's  judges,  but  of  those  in  local  courts.  Having  described  the 
law  as  consisting  in  part  of  unwritten  laws  or  customs,  he  says:  "Sunt  autem 
consuetudines  placis  et  diversiae,  secundum  diversitatem  locorum  ;  sicut  in 
diversis  comitatibus  civitatibus,  etc.,  ubi  semper  inquirendum  erit  quse  sit 
illius  loci  consuetudo  et  qualitur  ut  autem  consuetudinae  qui  consuetudines 
allegant.  Cum  autem  hujus  modi  leges  et  consuetudines  per  insipientes  et 
minus  doctor,  etc.,  sequis  trahuntur  ad  abusum:  et  quistant  in  dubiis  et  in 
opinionibus  multotiens  pervertuntur  a  majoribus  qui  potuis  proprio,  arbitrio 
quam  legem  autoritate  causas  decedunt."  So  that  what  he  was  aiming  at 
was  the  mischief  done  by  multifarious  decisions  of  local  courts,  founded 
upon  supposed  local  customs,  rather  than  upon  legal  principle,  the  very  evil 
reprobated  by  Lord  Hale  as  existing  in  the  county  courts. 

1  Dug.  Or.  Jut.,  21.       2  Bract.,  1.       3  Dug.  Or.  Jur.,  38.       *  Ibid.,  104. 
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Statutttm  Walli^e —  Ordinatio  pro  Statu  Hiberni^e —  Confirma- 
tions of  the  Charters  —  De  Tallagio  non  Concedendo  —  Ordi- 
natio Forests  —  Of  Wreck  —  Wards  —  Of  Aids  —  Distresses  — 
Assizes  —  Of  Attaints  —  Vouching  to  Warranty  —  Attachment 
—  Of  Rape  —  Extortion  of  Officers — Spreaders  of  False  Re- 
ports—  Of  Replevying  Prisoners  —  Of  Clergy  —  Peine  Forte  et 
Dure  — The  Office  of  Coroners  —  Warranty  of  Tenant  per  Le- 
gem Angli^e  —  Waste  —  Feigned  Recoveries  —  Homicide  se  De- 
fendo  —  Statute  of  Mortmain  —  Statute  of  Acton  Burnell. 

WE  now  enter  upon  a  period  when  the  law  made  a  very- 
great  and  sudden  advancement.  It  is  generally  agreed 
that  this  is,  in  no  small  degree,  to  be  ascribed  to  the  wis- 
dom and  activity  of  the  prince  on  the  throne,  who,  through 
his  whole  reign,  and  indeed  within  the  first  thirteen  years 
of  it,  labored  more  than  any  of  his  predecessors  to  improve 
our  judicial  polity  in  all  its  parts.  So  successful  were  his 
endeavors,  and  so  permanent  have  been  their  effects,  that 
Edward  I.  has  obtained  with  posterity  the  distinguished 
title  of  the  English  Justinian. 

Sir  Matthew  Hale  is  very  full  and  significant  in  the 
eulogium  he  bestows  on  this  monarch.  "  It  appears,"  says 
he,  "  that  the  very  scheme,  mould,  and  model  of  the  com- 
mon law,  especially  in  relation  to  the  administration  of 
the  common  justice  between  party  and  party,  as  it  was 
highly  rectified,  and  set  in  a  much  better  light  and  order 
by  this  king  than  his  predecessors  left  it  to  him ;  so  in  a 
very  great  measure  it  was  continued  the  same  in  aU  suc- 
ceeding ages  to  this  day;  so  that  the  mark  or  epocha  we 
are  to  take  for  the  true  stating  of  the  law  of  England, 
What  it  is,  is  to  be  considered,  stated,  and  estimated,  from 
what  it  was  when  this  king  left  it  "(a)1  The  justness 
of  this  representation  will  be  seen  in  the  sequel. 

(a)  Our  author  considered  the  reign  of  Edward  I.  as  marking  a  great  era 
or  epoch  in  the  history  of  our  law  ;  and  there  can  be  no  doubt  that,  in  the 

1  Hale's  Hist.  Com.  Law,  163. 
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The  reader  who  has  gone  through  the  last  reign  is  suf- 
ficiently apprised  of  the  then  state  of  the  law  to  compre- 

opinion  of  all  our  legal  authorities,  it  does  so.  And  it  may  be  convenient 
here  to  present  something  like  a  general  view  of  the  policy  and  legal  history 
of  the  reign.  In  order  to  understand  the  subject,  it  is  necessary  to  bear  in 
mind  the  state  of  things  at  the  accession  of  this  king. 

During  the  long  and  turbulent  reign  of  Henry  III.,  there  had  been  a  long 
struggle  between  the  rising  spirit  of  liberty  and  regal  tyranny;  and  as  law 
had  not  yet  attained  supremacy,  and  there  was  therefore  no  guarantee  of  its 
observance  but  civil  war,  the  country  for  nearly  half  a  century  had  suffered 
all  the  misery  of  constant  intestine  strife,  in  which  the  struggle  between  the 
spirit  of  liberty  and  of  tyranny  necessarily  assumed  the  aspect  of  a  contest 
between  the  principles  of  anarchy  and  authority.  During  this  period,  on 
the  one  hand,  the  nation  had  become  so  wearied  of  the  strife,  and  so  sensible 
of  the  necessity  for  the  supremacy  of  law  in  order  for  the  security  of  liberty, 
that  it  was  prepared  to  acquiesce  in  any  fair  exercise  of  royal  authority  nec- 
essary to  the  attainment  of  that  end,  and  even  any  exercise  of  it  short  of 
actual  tyranny ;  and,  on  the  other  hand,  the  royal  resources  were  so  crip- 
pled, that  it  was  not  prepared  for  any  extension  of  that  authority  beyond 
what  would  be  sanctioned  by  law.  In  a  word,  the  crown  and  the  people 
were  alike  weary  of  contest,  and  the  treasury  was  empty.  Hence  a  mutual 
sense  of  the  necessity  of  peace,  and  a  desire  on  the  part  of  the  crown  to  re- 
plenish the  treasury  as  much  as  possible  by  means  not  contrary  to  law  ;  and 
a  disposition,  on  the  part  of  the  people,  to  submit  to  any  exactions  which 
could  be  reconciled  with  law  and  any  fair  degree  of  liberty.  The  king,  in 
short,  was  prepared  to  administer  justice  between  his  subjects  if  they  would 
pay  for  it;  and  they  were  quite  willing  to  pay  a  reasonable  price  for  the 
blessings  of  peace  and  order.  Hence  the  whole  policy  of  the  internal  legis- 
lation of  the  reign  may  be  summed  up  thus:  the  making  law  and  justice 
proiitable  to  the  crown,  and  thus  deriving  a  revenue,  with  advantage  to  the 
subject,  from  the  administration  of  justice  and  the  supremacy  of  law. 

It  also  was  a  necessary  consequence  of  the  principle  that  the  crown  is 
charged  with  the  duty  of  seeing  that  justice  is  administered,  and  that  thus 
allegiance  and  protection  are  correlative.  Where  there  is  the  duty  and 
responsibility,  there  must  be  the  power.  And,  again,  as  the  crown  alone  can 
enforce  the  execution  of  the  sentences  of  courts,  of  necessity  their  power  or 
jurisdiction  must  be  derived  therefrom.  And,  again,  as  jurisdiction,  civil  or 
criminal,  is  coercive,  it  is  a  necessary  attribute  of  the  executive  power  of 
government,  as  Guizot  points  out.  Thus  Kayneval  lays  it  down  that"le 
pouvoir  judiciaire  est  une  emanation  du  pouvoir  executif."  [Droits  de  la 
Nature,  ch.  xii.)  Thus,  our  most  ancient  authorities  of  law  lay  it  down  that 
all  jurisdiction  is  from  the  crown.  ThusFleta:  "Sine  warranto  jurisdic- 
tionem  non  habent  neque  coercionem"  (c.  xxxiv.).  So,  in  the  Mirror  of  Jus- 
tice, it  is  said  that  jurisdiction  is  the  power  to  declarl  the  law,  and  that  it 
rests  with  the  king,  because  he  alone  can  enforce  and  execute  it  (c.  i.).  The 
county  courts  were  in  theory  the  courts  of  the  king,  but  only  in  theory:  in 
reality,  they  were  mere  popular  assemblies.  Practically,  a  king's  judge  made 
a  king's  court ;  and  the  object  was  to  establish  the  supremacy  of  the  king's 
courts  on  the  basis  of  the  supremacy  of  the  royal  authority.  This  was  done 
indirectly  by  getting  parliaments  to  grant  subsidies,  in  consideration  of  the 
remedy  of  abuses  (which  belongs  more  to  political  than  legal  history),  and, 
in  a  more  direct  manner,  by  improving  and  extending  the  administration  of 
justice  in  the  king's  courts,  and  thus  bringing  litigation  thereto,  and  then 
deriving,  by  means  of  fees,  or  hues,  or  forfeitures,  a  revenue   therefrom. 
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hend  the  effect  of  the  numerous  alterations  which  it  will 
receive  in  this.     These  alterations  were  principally  made 

Such  was  the  policy  of  the  reign,  and  witli  this  latter  part  of  it  legal  history 
has  to  deal.  The  acquisition  of  a  revenue  from  the  administration  of  jus- 
tice, was  not  indeed  entirely  a  novelty,  or  a  discovery  of  this  particular  king. 
The  discovery  had  been  made  and  acted  upon  by  one  of  our  worst  sovereigns, 
John,  who,  however,  had  acted  upon  it  according  to  his  nature,  in  a  crude 
and  arbitrary  way,  by  the  infliction  of  fines  or  exaction  of  bribes ;  and  hence 
the  clause  in  the  Great  Charter  against  selling  justice.  Edward  I.,  however, 
was  a  far  more  wise  and  astute  prince,  and,  having  been  disciplined  in  adver- 
sity, and  instructed  by  experience  and  observation,  pursued  a  far  more  wise 
and  politic  course.  This  policy  was  to  improve  the  administration  of  justice 
between  his  subjects,  by  means  of  a  more  regular  procedure,  and  to  make 
them  pay  for  it  in  a  regular  and  proper  manner.  Hence  so  much  of  the 
legislation  of  his  reign  relates  to  procedure.  This  was  a  policy  naturally 
appreciated  by  lawyers.  From  the  age  immediately  following  that  of 
Edward  I.,  his  reign  has  always  been  spoken  of  as  that  of  a  singularly 
wise  and  sagacious  prince,  and  as  the  era  of  very  useful  and  valuable  legis- 
lation, especially  as  to  the  administration  of  justice.  Thus,  in  the  Year- 
Books  of  his  grandson  Edward  III.,  an  eminent  judge,  Sir  William  Herle, 
Lord  Chief-Justice  of  the  Common  Pleas,  described  him  from  the  bench  as 
the  wisest  king  that  ever  had  reigned:  "Fuit  le  pluis  sage  roy  que  unques 
fuit"  [Year-Book,  5  Edward  III.,  14).  And  the  very  terms  of  the  preamble 
of  the  first  great  statute  of  his  reign,  the  first  great  statute  of  Westminster 
(anno  3  Edward  I.),  marks  a  great  era  in  the  history  of  law:  "Ceux  sont 
les  establishments  le  roi  Eduard  faits  a  Westminster  a  son  primer  parliament- 
general  apres  son  coronement;  per  son  counsell  et  per  l'assentments  des 
archievesques,  evesques,  abbes,  priors,  countes,  barons,  et  tout  le  commonalty 
de  la  terre,  ellonques  summones.  Pur  ceo  que  nostre  seignior  le  roy  ad 
graund  volunt  et  desire  del  estate  de  son  realme  redresser  en  les  choses  ou 
mestier  est  d'amendment ;  et  ceo  pur  le  common  profit  de  saint  eglise  et  de 
son  realme;  et  pur  ceo  que  l'estate  de  son  realme  et  de  saint  eglise  ad  este 
malement  garde  ;  et  les  prelates  et  religious  de  la  terre  en  mults  des  manners 
grieves;  et  le  people  autrement  treit  que  estre  duist;  et  la  peace  meines 
garde  et  les  leyes  meins  uses,  et  les  misfesants  meins  punies,  que  estre  duis- 
sent;  que  quoy  les  gents  de  la  terre  doubteront  meins  a  misfaire;  ey  ad  le 
roy  ordeine  et  establie  les  choses  souscripts ;  les  queux  il  entende  destre 
protitables  et  covenables  a  tout  le  realme."  There  is  no  reason  to  doubt  that 
this  really  expressed  the  views  with  which  this  wise  and  sagacious  sovereign 
ascended  the  throne  and  assumed  the  government  of  the  realm  ;  and  that, 
after  the  experience  of  half  a  century  of  turbulence  and  discord,  in  which 
civil  war  had  been  the  only  remedy  against  tyranny,  he  and  his  councillors 
were  really  impressed  with  the  necessity  of  establishing  the  supremacy  of 
law,  and  for  that  purpose  of  asserting  the  supremacy  of  the  royal  power,  and 
basing  upon  it  the  supreme  and  sovereign  jurisdiction  of  the  king's  courts. 
And  to  that  end  certainly  the  legislation  of  the  reign  was  constantly  and 
consistently  directed.  But  it  is  not  less  manifest  that  this  wise  policy  of  the 
king  was  dictated  by  an  enlightened  sense  of  self-interest  rather  than  by  any 
regard  for  justice  in  the  abstract,  or  for  the  rights  or  interests  of  his  subjects. 
For  there  never  was  a  sovereign  more  rapacious  or  unscrupulous,  nor  one 
who,  while  zealous  for  justice  as  between  his  subjects,  was  more  utterly 
regardless  of  it  as  between  his  subjects  and  himself.  Thus,  although  there 
was  much  of  wise  and  salutary  legislation  to  restrain  oppression  among  his 
subjects,  he  himself  never  meant  to  be  restrained  by  them,  and,  no  doubt, 
knew  right  well  that  his  crown  lawvers  had  established  a  maxim,  that  the 
31* 
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by  parliamentary  interposition.    The  statutes  of  this  reign 
present  a  new  scene  to  the  reader,  very  different  from  that 

crown  was  not  bound  by  a  statute  unless  by  express  terms  mentioned  — so 
that  the  excellent  provisions  he  enacted  for  the  protection  of  his  subjects 
from  each  other,  lent  them  no  protection  against  the  crown.     Thus,  for  in- 
stance, as  to  one  of  the  most  important  provisions  of  the  second  statute  of 
Westminster,  protecting  infants,  femes  coverte,  and  others  from  oppression,  it 
was  held  that  the  king  was  not  bound  by  it,  so  that  he  might  oppress  them 
at  pleasure  without  redress  (35  Hen.  VI,  62).     So,  although  the  legislation 
of  this  reign  did  much  to  improve  the  remedies  of  subjects  as  between  them- 
selves—  by  action  or  suit  at  law  —  it  must  be  borne  in  mind  that  this  remedy 
did  not  avail  as  against  the  king's  officers,  acting  in  their  official  capacity  on 
behalf  of  the  crown.     The  only  remedy  allowed  in  such  cases  was  the  peti- 
tion of  right,  ?'.  e.,  a  petition  to  the  crown  against  its  own  officers — a  rem- 
edy in  that  age,  it  need  hardly  be  said,  entirely  illusory,  so  that  practically 
any  amount  of  oppression  was  practised  by  the  king's  officers  without  any 
real   redress.     So  as  to  another  enactment  in  the  statute  of  Westminster 
(c.  xvi.),  as  to  taking  of  beasts,  it  is  remarkable  that  though  the  statute  does 
net  in  terms  except  the  king  or  his  ministers,  yet  it  was  held  that,  by  con- 
struction of  law,  they  were  excepted,  because  the  king  might  do  it  by  his 
prerogative  (13  Edw.  IV.,  2  Inst.,  191 ).     As  in  cases  of  purveyance,  as  it  was 
called,  which  led  to  the  most  grievous  abuses,  many  of  the  enactments  in  the 
statute  of  Westminster  will  be  found  to  have  had  a  direct  bearing  upon  the 
benefit  to  be  derived  to  the  royal  revenue  from  the  administration  of  justice 
in  the  king's  courts;  as,  for  example,  stat.  West.  1.,  c.  35,  which,  as  Coke 
says,  was  pointed  to  a  mischief  (in  local  courts),  to  the  prejudice  of  the  king, 
in*  losing  his  fines  in  actions,  and  amerciaments  and  other  profits  (2  Inst. 
229),  and  the  terms  of  the  statute  itself  are' "en  prejudice  du  roy :  et  a  damage 
du  people;"  but  the  former  being  evidently  the  real  grievance.     So  as  to 
the  pretended  limitation  set  up  for  the  first  time  in  this  reign,  to  the  juris- 
diction of  the  county  courts,  restraining  it  to  cases  under  40s.,  unless  the 
kino-'s  writ  was  obtained  (see  the  comments  on  the  statute  of  Gloucester),  the 
object  of  which  was  to  bring  business  into  the  king's  courts,  where  the  fines, 
fees  and  amerciaments  would  augment  the  royal  revenue.     No  doubt  the 
suitors  also  gained  the  advantage  of  better  judicature  and  regular  procedure 
in  the  supreme  courts,  but  the  interest  of  the  subject  was  not  the  object,  the 
real  object  was  the  necessity  for  money.     The  same  object  was  the  cause  of 
other  obnoxious  proceedings  of  the  reign  ;  for  example,  the  oppressive  pro- 
ceeding by  quo  warranto,  of  which  Coke  says,  "  The  truth  is,  that  the  king 
wanting  monev,  there  were  some  who  persuaded  him  that  none  that  had 
franchises  by  the  grants  of  the  king's  predecessors  had  right  to  them,  for  that 
they  had  no  charters  to  show  for  the  same,  for  that  in  truth  most  of  their 
charters,  either  by  length  of  time  or  by  casualty,  were  lost  or  consumed; 
whereupon  it  was  openly  proclaimed,  that  every  man  that  held  those  liber- 
ties or  other  possessions,   by  grants  from  any  of  the  king's  progenitors, 
should,  before  certain  selected  persons,  show,  quo  jure  illi  retinerent,  etc., 
whereupon  many  that  had  long  continued  in  quiet  possession  were  taken  into 
the  king's  hands.     To  remedy  which,  there  was  a  chapter  in  the  statute  of 
Gloucester,  passed  in  the  sixth  year  of  the  reign  "  (2  Inxt.,  280).     In  this  and 
the  next  reign,  writs  of  quo  warranto  appear  to  have  been  very  frequent.     In 
quo  warranto,  the  party  claimed  to  have  a  franchise  (of  toll)  in  his  manor, 
and  said  that  his  father  died  seized,  and  this  seems  to  have  been  held  suffi- 
cient (Bro.  Abr.,  Quo  Warranto,  fol.  3).     In  quo  warranto,  the  party  claimed 
to  hold  a  court  for  his  tenants  in  his  manor;  and  it  was  held  sufficient  to 
show  that  he  had  the  manor  (Ibid.,  fol.  4;  17  Edw.  II).     So  numerous  were 
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which  he  has  passed  in  the  preceding.  We  come  now  to 
a  series  of  legislative  acts,  which,  in  all  periods  of  the 

the  claims  to  franchise,  as  appendant  (Ibid.,  fol.  5 ;  6  Edw.  II,  fol.  6).  Free 
warren  was  a  franchise  sometimes  claimed  (Ibid.,  fol.  (i ;  6  Edw.  II,  6,  7). 
So  as  to  fairs,  markets,  or  tolls  (Year-Book,  16  Edw.  IV.,  10;  15  Edw.  IV.,  4, 
7).  Franchises  could  sometimes  be  claimed  by  prescription,  that  is,  by  user 
from  before  the  time  of  legal  memory  (Ibid.,  fol.  8;  6  Edw.  II,  fol.  7). 
Whenever  the  subject  claimed  any  power  of  privilege,  whether  of  holding 
local  courts  or  markets,  or  levying  tolls,  or  the  like,  if  he  could  not  support 
his  claim  at  law,  he  was  liable  to  be  heavily  fined  for  usurping  the  franchise, 
and  also  had  to  forfeit  it  to  the  king,  who  could  then  sell  it  to  him  or  to  ihe 
highest  bidder.  Thus  the  proceedings  had  a  direct  effect  in  augmenting  the 
revenue.  This  politic  prince,  in  order  to  give  his  exactions  the  color  of 
legality,  and  to  promote  the  object  he  had  in  view,  of  enabling  himself  to 
derive  as  large  a  revenue  as  possible  in  accordance  with  law,  and  especially 
from  the  administration  of  justice,  caused  a  treatise  to  be  written,  and  to 
give  it  greater  weight  and  authority,  to  be  written  in  his  own  name, 
whereby  the  law,  to  the  utmost  possible  extent,  should  appear  to  favor  the 
royal  prerogative;  and,  in  particular,  to  base  the  administration  of  justice 
upon  the  supremacy  of  the  royal  authority.  As  the  learned  treatise  of  Brac- 
ton  was  already  in  existence  and  quite  sufficiently  favored  the  prerogative 
of  the  crown,  it  is  obvious  that  no  new  treatise  could  be  really  required  for 
the  exposition  of  the  law ;  and,  indeed,  the  new  treatise  by  Britton  is,  for  the 
most  part,  based  upon  that  of  Bracton  ;  so  that  it  has  been  supposed  to  be 
only  a  new  and  popular  version  of  it —  Bracton  being  in  Latin,  and  Britlon 
in  the  Norman-French  of  that  age.  But  it  differs  from  that  of  Bracton  in 
this  most  important  respect,  that  it  is  far  more  favorable  to  the  prerogative, 
and  especially  with  reference  to  all  possible  pecuniary  emoluments  or  exac- 
tions to  be  derived  from  the  subject  under  the  forms  of  justice  or  the  pre- 
tence of  law.  That  it  should  be  so  will  appear  natural  enough,  when  it  is 
borne  in  mind  that  it  was  in  effect  written  under  the  king's  dictation.  This 
appears  upon  the  face  of  the  book,  for  it  begins  thus :  "  Edward,  par  la  grace 
de  Dieu,  Boy  D'Engleterre  et  Seigniour  de  Irlande,  a  touts  ses  feals  et  ses 
sujets,  pees  and  grace  et  Sauvaycon.  Desiraunt  estre  le  people  que  est  en 
ncj^tre  protection,  par  la  suffraunces  de  Dieu  (la  quele  pees  ne  pent  mye  bien 
estre  sans  ley),  avons  les  leyes  que  l'en  ad  use  en  nostre  royalme  avant  ses 
houres  fait  mettre  en  escript  solonques  ceo  que  ca  est  ordeine,  et  volons  que 
soient  issent  uses  et  tenues  in  touts  points,  save  a  nous  de  repealer  et  de 
amender,  a  touts  les  foits  que  nous  verrons  que  bon  a  nous  serra  par  1' assent 
de  nos  countes  fist  un  liver  deux  ans  prochein  apres  le  fesance  de  cet  statute, 
en  quel  est  reherse  tout  ces  statute,"  which  is  indeed  recited  in  Britton,  fol. 
1G9.  Thus,  then,  it  is  clear  that  the  book  was  written  at  the  direction  of  the 
king,  and  within  the  first  five  years  of  his  reign,  after  the  first  statute  of 
Westminster,  and  before  the  second.  It  also  appears,  from  the  preamble  of 
the  book  itself,  that  it  was  written  at  the  dictation  of  the  king,  and  with  an 
evident  desire  to  favor  the  royal  prerogative  and  the  jurisdiction  of  the  royal 
courts  et  barons,  etc.  The  language  of  this  preamble  plainly  indicates  that 
the  treatise  was  written  under  the  dictation  of  the  king,  and  also  with  the 
object  of  effecting  some  alterations,  the  nature  of  which  will  be  apparent 
from  a  perusal  of  it,  and  a  comparison  with  the  tenor  of  the  prior  work  of 
Bracton.  As  to  the  first  point,  it  was  certainly  the  traditional  belief  of  the 
age;  for  in  the  reign  of  Henry  VI.,  a  chief  justice,  Prisot,  distinctly  stated 
from  the  bench  that  the  book  of  Britton  was  written  under  the  orders  of 
Fdward  I. ;  and  he  fixes  the  date  of  its  composition.  For,  speaking  of  the 
first  statute  of  Westminster  (3  Edw.  I),  he  said:  "  C'est  statute  fuit  fait  al 
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law,  have  been  considered  as  constituting  a  necessary,  yet 
difficult,  branch  of  study.     These  furnish  an  immediate 

temps  de  Roy  Edw.  I.,  le  quel  Roy  fnit  appurpose  d'aver  mis  tout  en  cer- 
taine,  et  en  esscriture,  et  commenca  de  ceo  faire  livers  de  et  plus  sages 
hommes  del  ley,  s.  judges,  et  auxi  il  fist  en  liver  deux  ans,"  etc.  (  Year-Boole,  35 
Henry  VI.,  fol.  42).  It  is  quite  plain  that  it  had  a  very  different  object  from 
that  suggested,  of  putting  the  law  into  writing,  for  that  had,  as  to  the  com- 
mon law,  already  been  done  in  the  great  treatise  of  Bracton.  As  regards 
any  alterations  considered  necessary  by  the  legislature,  it  was  being  done  by 
the  statutes  passed  from  time  to  time.  The  object  was  to  warp  and  wrest  the 
common  law  as  much  as  possible  in  favor  of  the  royal  prerogative,  and  at  all 
events  to  represent  the  whole  administration  of  justice  as  depending  on  the 
royal  authority,  so  as  to  enhance  the  necessity  for  its  supremacy.  Hence,  at 
the  outset,  in  the  very  first  paragraph,  all  justice  is  described  as  resting  on 
the  royal  authority.  "  En  primes,  en  droit  de  nous  mesmes,  et  de  nostre 
court,  avous  issint  ordeine,  que  pur  ces  que  nous  ne  suffisons  mye  en  nostre 
propre  persone  a  oyer  et  terminer  toutes  quereles  de  people,  avons  party 
nostre  charge  en  plusurs  partres  sicome  icy  est  ordeine,  nous  volons  que  nos- 
tre jurisdiction  soit  sur  toutes  jurisdictions  en  nostre  royal  me,  eyent  poer,  a 
rend  ire,  et  faire  rendre  les  judgments  par  la  ou  nous  savons  le  droite  verite 
comejuge."  Thus,  the  supremacy  of  royal  jurisdiction  is  asserted  at  the 
outset  in  all  its  plenitude,  and  that  strikes  the  key-note,  so  to  speak,  not  only 
of  the  treatise  of  Britton,  but  of  the  whole  policy  of  the  reign,  as  to  law  and 
justice.  Thus  the  whole  system  of  the  administration  of  justice  was  deduced 
from  this  great  fundamental  principle.  "  Et  volons  que  justices  errants 
soient  assignes  oyer  et  terminer  enchescun  counte,  etc.  En  droit  des  justices 
que  sont  assignes  de  nous  suyvre,  et  tener  nostre  lieu  volons  que  eux  eyent 
conisaunce  de  amender  faux  judgments,  et  de  terminer  appels,  et  trespass 
faits  enconter  nostre  fees  et  nostre  jurisdiction."  That  is,  the  King's  Bench 
— "  Et  enchescun  counte  soit  un  visconte,"  (the  sheriff,)  "que  soit  enten- 
daunt  au  commandements  de  nous,  et  de  nos  justices,  que  des  pleas  pledes 
devaunt  eux  par  nos  brefs  eyent  record."  And  so  of  the  coroners — "Et 
enchescun  comiti  soient  corones  eslus  a  la  garde  de  pleas  de  nostre  pees." 
So  much  for  pleas  of  the  crown  ;  and  it  is  to  be  observed  that  the  court  of 
king's  bench  was  alone  indicated  as  the  highest  court  of  such  jurisdiction, 
and  as  following  the  king;  whereas,  according  to  Magna  Charta,  the  court 
of  common  pleas  was  fixed,  and  is  so  described  in  the  next  paragraph,  but 
is  with  equal  care  described  as  deriving  its  jurisdiction,  in  each  case,  only 
from  a  special  royal  authority,  conveyed  in  a  writ.  "  Volons  que  justices 
demoergent  continuelment  a  Westminster,  ou  aillours  la  ou  nous  voudrons 
ordeiner  a  pleder  communes  pleas  solonque  ceo  que  nous  les  maundrons  par 
vous  brefs,  issint  que  des  paroles  deduces  devaunt  eux  par  nous  brefs  eyent 
record."  Thus  it  was  established  that  no  one  could  commence  an  action 
without  an  original  writ  (as  it  was  called),  which,  in  any  case  not  entirely 
novel,  was  utterly  useless  and  unnecessary,  and  was  only  required  for 
the  sake  of  imposing  a  fee,  and  thus  deriving  a  revenue  out  of  the  admin- 
istration of  justice.  Next  the  court  of  exchequer  is  mentioned:  "Ainsi 
volons  nos  que  a  nous  Eschekers  a  Westminster  et  aillours  eyent  nos 
tresorers  et  nos  barons  illeques  jurisdiction  de  choses  que  touchent  leur 
office  a  oyer  et  determiner  toutes  les  causes  que  touchent  nos  dettes,  et 
ainsi  a  nos  fees  et  les  incidents  choses  et  que  el  eyent  poer  a  conutre  de 
dettes  que  l'on  doit  a  nos  dettours,  par  ou  nous  puissions  plus  toft  approcher 
a  nostre."  It  was  under  this  specious  pretext  that  the  exchequer  claimed 
jurisdiction  in  matters  of  private  debts,  if  owing  to  any  person  indebted  to 
the  king,  and  from  the  Mirror  it  appears  that  there  were  reasons,  as  may 
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occasion  to  apply  great  part  of  the  detail  of  ancient  law 
that  has  just  been  delivered;  and  as  the  design  and  effect 

well  be  imagined,  seeing  how  this  court  was  then  composed,  for  objecting  to 
any  extension  of  its  jurisdiction  (c.  v.,  s.  1,  Abuses  of  the  Laiv).  Finally,  the 
opening  chapter  of  Britton  closes  with  an  emphatic  reservation  of  supreme 
and  paramount  jurisdiction  to  the  king:  "  Et  defendons  generalement  a  touts 
que  mil  ne  eyt  poer  de  amender  nul  faux  judgement  de  nous  justices,  sauve 
les  justices  que  suivent  nous  et  nostre  court;  que  a  ceo  sount  par  nous  entitles, 
en  nous  raesmes  en  nostre  conseil.  Car  ces  reservons  nous  especialment  a  nostre 
jurisdiction"  (Britton,  fol.  3).  The  effect  of  which  in  that  age  was  very 
much  to  give  the  king  a  power  practically  to  determine  what  the  law  should 
be.  And  it  will  be  manifest  that,  with  servile  judges,  what  the  law  should 
be  would  depend  much  less  on  the  mere  terms  of  statutes  than  upon  their 
decisions  in  interpreting  them,  especially  as  the  statutes  in  those  days  were 
couched  in  very  general  language;  while  as  to  the  common  law  it  would  be 
perfectly  in  their  power  to  pronounce  it  to  be  what  they  or  the  king  pleased 
(especially  as  there  were  no  legal  reports  until  after  this  reign),  at  all  events 
if  they  were  provided  with  any  colorable  pretence  of  authority  for  so  hold- 
ing. And  such  authority  would  be  afforded  by  the  very  treatise  which  the 
astute  mind  of  this  wily  and  sagacious  prince  had  projected  and  dictated. 
And  it  admits  of  positive  proof  that,  by  means  of  and  under  cover  of  this 
treatise  of  Britton,  the  law  as  laid  down  by  Bracton,  and  declared  or  recog- 
nized by  Parliament,  was  actually  warped  and  wrested  into  something 
entirely  different,  and  indeed  opposite,  in  order  to  favor  the  prerogative  and 
increase  the  revenue  of  the  king.  A  remarkable  instance  can  be  afforded, 
upon  the  authority  even  of  as  zealous  a  crown  lawyer  as  Lord  Coke,  with 
reference  to  the  privilege  of  clergy.  What  the  law  really  was  had  been 
lately  laid  down  by  Bracton,  viz.,  that  a  cleric  accused  of  crime  could  be 
claimed  by  the  ordinary,  and  was  to  be  at  once  delivered  to  him  :  "  Cum 
vero  clericus  captus  fuerit,  pro  alio  crimine  ex  imprisonatus  est,  et  de  eo 

petatur  curia  Christianitatis  ah  ordinario  loci imprisonatus  ille 

statim  ei  deliberetur  sine  aliqua  inquisitione  facienda"  (Bracton,  lib.  iii.,  fol. 
123).  Then  the  statute  of  Westminster  1  recited  and  recognized  the  privi- 
lege, which  enacted  that  the  ordinary  should  not  liberate  the  accused  clerk 
until  he  had  been  put  to  his  canonical  purgation.  "Que  ceux  que  sont 
endites,  etc.,  en  nul  maner  ne  les  deliverent  sans  due  purgation,  issint  que  le 
Boy  vient  mestier  de  mitter  auter  remedy"  (Statute  Westminster  1,  c.  2), 
upon  which  it  was  actually  held  by  the  king's  judges  that  they  had  power  to 
try  the  clerk  before  he  was  delivered  to  the  ordinary,  contrary  to  the  plain  mean- 
ing of  the  act,  which  implies  that  he  should  be  put  to  canonical  purgation 
in  lieu  of  trial  at  common  law.  And  Britton  thus  lays  down  the  law:  "Si 
clerk  encoupe  (i.e.,  indicte)  de  felony  allege  clergie,  et  est  tiel  trove  (i.  e., 
que  est  un  clerk)  et  l'ordinary  demaund  donque  serra  enquis  coment  il  est 
mescrue  (i.  e.,  culpable),  et  sil  soit  nient  mescrue,  donques  il  serra  aroge 
touts  quits :  et  sil  sort  mescrue,  si  soient  ses  chateaux  taxes  et  ses  terres  prises  en 
nostre  maine;  et  sons  corps  deliver  al  ordinary"  (Britton,  c.  iv.,  fol.  11). 
That  is  to  say  that  his  goods  and  chattels  should  be  forfeited  and,  his  land  seized 
by  the  crown,  which  betrays  the  reason  for  this  wresting  of  the  law.  It  is  re- 
markable that  it  appears,  prior  to  the  reign  of  Edward  I.,  the  subject  had  a 
remedy  as  of  right  against  the  king  for  any  wrong  or  injury  by  his  officers 
or  ministers,  but  that  he  ordained  that  no  subject  should  sue  the  king,  but 
that  lie  should  sue  a  petition  to  him,  which  was  deemed  a  matter  rather  of 
grace  and  favor  than  of  strict  legal  right,  ex  dt-bito  justiliaz  (Bro.  Abr.,  Prero- 
gative le  Roy,  fol.  2),  (Year-Bonk,  '24  Edw.  III.,  55).  In  this  reign  at  all 
events  it  was  held  and  lirmly  established  that  petition  of  right  was  the  only 
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of  them  will  be  more  easily  and  more  naturally  compre- 
hended after  this  preparation,  it  is  trusted  the  reader  will 

remedy  against  the  crown  for  torts  done  bv  the  king's  officers  (ca^e  of  the 
Prior  of  Christchurch,  31  Edw.  I.,  1  Rot.  Pari.  59,  Rigby  Plac.  Pari.  218,  8 
Edw.  II.,  1  Rot.  Pari.  319),  as  to  wrongful  seizure  of  goods  as  distress  (John 
Mowbray's  case,  >3  Edw.  I.,  1  Rot.  Pari.  163,  Rigby  218),  as  for  wool  wrong- 
fully taken  to  the  king's  use  (Michael  de  Harlar's  case,  33  Edw.  I.,  1  Rot. 
Pari  163,  Riijby  268).     So  for  wheat  seized  under  pretence  of  a  Royal  Com- 
mission (14  Edw.  II,  1  Rot.  Purl.  320),  as  for  trespass  to  land  (18  Edw.  II.,  1 
Rot.  Pad.  416  ;  Robert  of  Clifton's  case,  22  Edw.  III.,  5,  fol.  12).     Sometimes 
permission  to  sue  the  king's  servants  for  torts  done  by  them  would  be  granted, 
and  it  should  seem  that  it  was  held  that  without  such  permission  they  could 
not  be  sued,  and  that  it  would  not  be  granted  if  the  king  had  had  the  benefit 
of  these  torts  (De  Grey's  case,  15  Edw.  II.,  1  Rot.  Pari,  391).     It  will  be  ob- 
served that  some  of  these  cases  occurred  in  the  reign  of  this  king's  son  and 
successor,  who  only  kept  up,  however,  the  system  his  father  established.     It 
is  manifest  that  Edward  I.  only  meant,  as  far  as  he  possibly  could,  to  deprive 
the  subject  of  remedy.     That  the  opinion  of  the  people  was  much  less  favor- 
able to  the  legislation  of  this  reign  than  that  of  the  lawyers,  there  is  abundant 
evidence  in  the  Mirror  of  Justice,  which  bears  internal  evidence  of  having 
been  composed  or  completed  about  the  middle  of  this  reign,  since  it  notices 
the  principal  statutes  up  to  the  16  Edward  I.,  and  there  stops.     In  the  last 
chapter  "Of  Abusions  of  the  Common  Law,"  it  is  said,  "the  first  and  chief 
abusion  is  that  the  king  is  above  the  law,  whereas  he  ought  to  be  subject  to 
it,  as  it  is  contained  in  his  oath.     It  is  an  abuse  that  whereas  parliaments 
ought  to  be  twice  in  the  year  at  London,  they  are  but  very  seldom,  and  at 
the  pleasure  of  the  king,  for  subsidies  and  collections  of  treasure.  And  where 
the  ordinances  ought  to  be  made  by  the  assent  of  the  king  and  of  his  earls, 
they  are  now  made  by  the  king  and  his  clerks,  and  others  who  dare  not  con- 
tradict him,  but  desire  to  please  him  and  to  counsel  him  for  his  profit,  though 
the  counsel  be  not  amenable  for  the  common  people  without  calling  the 
counties  thereto."     So  that  this  gives  a  very  different  picture  of  the  legisla- 
tion of  the  reign  from  that  presented  by  the  courtly  hand  of  the   king's 
"  clerks"  who  penned  the  statutes,  and  the  servile  lawyers  who  wrote  treatises 
to  extol  his  laws.     The  Mirror  goes  on  to  denounce  the  abuses  in  the  admin- 
istration of  justice.     "It  is  an  abuse  that  justice  is  delayed  in  the  king's 
courts  more  than  elsewhere.     It  is  an  abuse  that  a  man  who  hath  done  man- 
slaughter of  necessity,  or  not  feloniously,  is  detained  in  prison  until  he  hath, 
■purchased  the  king's  charter  of  pardon.     It  is  an  abuse  to  hold  the  goods  of  fugi- 
tives forfeited  before  they  be  attainted  of  the  felony  by  outlawry  or  other- 
wise." Here  it  appears  that  there  were  two  heads  of  royal  emolument,  which 
were  constantly  kept  in  view  —  fines  and  forfeitures;  and  it  will  be  difficult 
to  find  any  part  of  the  law  or  the  legislation  of  the  reign  which  had  not 
some  bearing,  direct  or  indirect,  upon  the  enriching  of  the  exchequer.     It 
appears  that  amercements  were  grossly  abused,  notwithstanding  the  language 
of  the  Great  Charter.     "  It  is  an  abuse  to  assess  an  amercement  without  the 
affeerment  of  freemen  sworn  to  it,  or  in  the  absence  of  those  who  are  to  be 
amerced."     The  whole  tenor  of  this  chapter  in  the  Mirror  is  to  show  that 
the  impression  was  that  the  administration  of  justice  was  used,  and  ofteH 
abused,  for  the  sake  of  securing  profit  and  emolument  to  the  crown.     The 
same  impression  pervades  other  sections  of  the   chapter,  making  severe 
animadversions  upon  the  two  principal  statutes  of  the  reign  —  the  first  and 
second  statutes  of  Westminster.     "Many  chapters,"  says  the  commentator, 
"are  reprovable  in  the  statute  of  Westminster  1.    The  chapter  of  clerks  found 
guilty  of  felony  is  reprovable,  for  they  are  not  to  be  delivered  to  the  jrdi- 
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feel  himself  amply  rewarded  for  the  trouble  and  time 
which  he  has  already  bestowed  on  the  history  of  the  law. 

naries,  but  at  the  pleasure  of  the  king  and  his  justices.  The  punishment  of 
officers,  disseizors  by  color  of  their  office,  is  reprovable  for  the  smallness  of 
it."  So  of  several  chapters  in  the  second  statute  of  Westminster,  it  is  said 
that  they  are  idle,  because  not  kept  or  observed.  The  whole  course  of  justice 
in  tliis  reign  was  settled  in  the  king's  courts,  so  that  the  king  derived  a  profit 
from  every  step  in  the  suit  from  first  to  last,  and  for  every  default  of  eitiier 
party' from  the  commencement  to  final  judgment.  A  suit  could  not  be  com- 
menced even  in  the  county  courts  (above  a  small  amount),  without  a  writ  of 
justices,  for  which  a  fee  would  be  paid.  Nor  could  a  suit  be  commenced  in 
the  king's  court  without  an  "original  writ,"  even  although  it  was  a  common 
action,  fully  established  by  usage,  and  for  this  writ  a  fee  was  to  be  paid;  so 
to  enforce  appearance  there  were  distresses  or  attachments  of  goods,  the  pro- 
ceeds of  which  went  not  to  the  suitor  but  the  crown.  And  so  at  every  stage 
amercements  were  levied  to  the  profit  of  the  crown  on  every  default,  and  on 
judgment  either  for  plaintiff  or  defendant  —  from  the  defendant  for  the 
wrong  he  had  done,  or  from  the  plaintiff  for  his  false  suit.  Thus  it  was  to 
the  end  of  the  suit,  on  every  default  of  suitors  or  jurors,  and  at  every  step 
there  was  some  fine,  fee,  or  amercement  to  the  king.  These  pecuniary  impo- 
sitions on  the  suitors  in  the  king's  courts  were  regarded  with  great  aversion, 
and  are  mentioned  with  much  bitterness  in  the  Mirror.  It  is  an  abuse  that 
remedial  writs  are  saleable,  and  that  the  king  commands  the  sheriff  that  he 
take  sureties  to  his  use  for  the  writ.  It  is  an  abuse  to  distrain  in  personal 
actions  whete  the  profit  of  the  issues  come  to  the  king;  and  no  profit  ac- 
crueth  to  the  plaintiff  (c.  v.,  s.  1,  art.  68-70).  And  above  all,  the  practice 
of  imposing  arbitrary  amercements  was  complained  of :  "It  is  an  abuse  to 
assess  an  amercement  without  the  affeerment  of  freemen  sworn,  or  to  affeer 
amercements  in  the  absence  of  those  who  are  amerced"  (Ibid.,  art.  33,  34).  It 
is  obvious  that  the  administration  of  justice  had  become  a  source  of  emolu- 
ment to  the  crown,  and  that  this  emolument  was  naturally  regarded  by  the 
crown  as  one  of  its  chief  objects,  and  thus  justice  was  made  a  source  of  profit 
to  the  king,  and  it  became  his  interest  to  take  care  of  it,  and  develop  and 
improve  its  administration.  That  this  and  every  other  possible  source  of 
emolument  was  diligently  made  available  to  the  advantage  of  the  royal 
revenues,  the  entries  with  Memoranda  in  Scaccario,  temp.  Edw.  I.  (appended  to 
the  Year-Book  of  Edward  II.)  abundantly  attest.  It  appears  from  thence 
that  there  were  very  few  of  the  affairs  or  transactions  of  life  at  that  time 
which  were  not,  in  one  way  or  another,  improved  to  the  advantage  of  the 
royal  revenue,  and  especially  the  administration  of  justice.  Undoubtedly, 
however,  there  was  a  vast  deal  of  valuable  and  useful  legislation  in  this 
reign,  especially  with  respect  to  legal  procedure  and  remedies  at  law ;  and, 
although  all  dictated  by  an  enlightened  sense  of  self-interest,  they  were  not 
the  less  valuable  on  that  account.  Hence  all  our  lawyers  have  always  spoken 
in  high  terms  of  the  advance  made  by  our  law  at  this  era,  and  Lord  Coke  is 
quite  enthusiastic  about  it.  He  says,  breaking  out  upon  the  initial  words 
of  the  first  great  statute  of  "Westminster,  "Ceux  sont  les  establishments:" 
"  And  justly  may  not  only  these  chapters  challenge  that  name,  but  all  other 
the  statutes  made  in  the  reign  of  this  king,  because  they  are  more  constant, 
standing,  and  durable  than  any  laws  which  have  been  made  since"  (2  Inst., 
156).  It  would  be  as  idle  to  ascribe  the  improvements  in  our  law  to  the 
king's  regard  for  justice,  as  to  attribute  the  rise  of  representative  institutions 
in  this  reign  to  his  love  of  liberty.  The  improvements  in  our  political  sys- 
tem, as  all  historians  testify,  arose  simply  from  the  royal  necessities  and  the 
king's  want  of  money.     And  the  improvements  in  our  legal  and  judicial 
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We  shall  explain  these  statutes  as  nearly  in  the  order  in 
which  they  were  passed  as  the  nature  of  the  subject  will 
admit.  ^^^^^^^ 

systems  arose  from  the  same  cause.  Sir  Matthew  Hale  gives  a  sketch  or 
summary  of  the  legislation  in  this  reign,  (concluding  with  the  passage  above 
cited  by  our  author,)  which  may  usefully  be  here  inserted,  as  it  affords  at  the 
outset  an  admirable  and  comprehensive  view  of  the  whole:  "  He  settled  the 
greater  charter  and  Charta  de  Forestd,  not  only  by  a  practice  consonant  to 
them  in  the  distribution  of  law  and  right,  but  also  by  that  solemn  act,  25 
Ediv.  I.,  styled  Confirmationes  Churtarum."  As  to  which,  however,  it  is  to  be 
observed,  that  the  very  fact  that  a  confirmation  was  required,  and  that  it  was 
not  conceded  until  the  twenty-fifth  year  of  the  reign,  tells  a  very  different 
story,  and  it  is  notorious  that  it  was  then  extorted  from  the  king  by  absolute 
necessity,  and  the  imminent  dread  of  a  rebellion  (Brady,  iii.,  app.  34 ;  West. 
431).  "He  established  and  distributed  the  several  jurisdictions  of  courts 
within  their  proper  bounds;"  as  to  which,  however,  the  plain  truth  is  (as 
will  be  seen  from  Britton)  rather  the  reverse;  that  he  encroached  upon,  and 
actually  destroyed,  the  jurisdiction  of  the  ancient  county  courts,  in  order  to 
bring  all  but  trivial  business  into  the  king's  courts,  with  a  view  to  the  profits. 
At  the  same  time,  this  no  doubt  would  tend  to  improve  the  law  and  advance 
justice,  and  would  be  for  the  benefit  of  the  people,  although  for  the  profit 
of  the  crown,  and  with  the  same  view  the  judicature  of  the  superior  courts 
was  improved.  "He  established  the  limits  of  the  court  of  common  pleas, 
perfectly  performing  the  direction  of  Magna  Charta,  quod  communi  a  placita 
non  sequantur  curia  nostra,  in  relation  to  the  king's  bench,  and  in  express 
terms  extending  it  to  the  exchequer  by  the  statute  of  articuli  super  chartas,  c. 
4."  The  first  part  of  this  is  not  quite  correct,  as  appears  by  Britton  and  the 
next  paragraph  in  Hale's  own  account;  for  it  appears  that  the  jurisdiction 
of  the  court  of  the  king  was  still  ambulatory,  and  obtained  to  the  extent  of 
twelve  miles  round  the  king's  residence.  "  He  established  the  extent  of  the 
jurisdiction  of  the  steward  and  marshal,"  (i.  e.  of  the  king's  court,)  vide 
articula  super  chartas,  c.  3;  and  he  also  settled  the  bounds  of  inferior  courts,  of 
counties,  hundreds,  and  courts  barons,  which  he  kept  within  their  proper  and 
narrow  bounds,  for  the  reasons  given  before ;  and  so  gradually  the  common  jus- 
tice of  the  kingdom  came  to  be  administered  by  men  knowing  in  the  laws  and 
conversant  in  the  great  courts,  and  before  justices  itinerant."  "He  did  not 
only  explain,  but  excellently  enforced  Magna  Charta,  by  the  statute,  De  tal- 
laglo  non  concedendo,  34  Edw.  I.;"  as  to  which,  however,  it  will  occur  to  any 
one,  that  the  fact  that  it  was  only  conceded  at  the  close  of  the  reign  shows 
at  once  how  much  it  had  been  required,  and  how  reluctantly  it  was  con- 
ceded. It  is  notorious  that  it  was  extorted  only  by  political  and  pecuniary 
necessity.  "He  settled  the  forms  and  solemnities,  and  efficacy  of  fines;" 
the  fees  on  which  were  a  great  source  of  revenue.  "  He  settled  that  great 
and  orderly  method  for  the  safety  and  preservation  of  the  peace  of  the  king- 
dom, and  suppressing  of  robberies,  by  the  statute'of  Winton  or  Winchester. 
He  settled  the  method  of  tenures,  to  prevent  multiplicity  of  tenures,  which 
grew  to  a  great  inconvenience,  and  remedied  it  by  the  statute,  Quia  emptores 
terrarum,  8  Edw.  I.,  as  to  which  the  object  was  to  prevent  subinfeudations, 
whereby  the  great  lords,  and  especially  the  crown,  lost  the  profits  incident 
to  the  oppressive  feudal  system.  He  settled  a  speedier  way  for  recovery  of 
debts,  not  only  for  merchants  and  tradesmen,  by  the  statutes  of  Acton  Burnel 
and  De  Mercatoribus,  but  also  for  all  other  persons,  by  granting  an  exemp- 
tion for  a  moiety  of  the  lands  by  elegit;"  as  to  which,  under  his  predecessor 
Henry  III.,  improvements  in  procedure  similar  in  object  hud  been  made, 
and  with  the  same  purpose,  to  draw  business  into  the  king's  courts  by  im- 
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The  statutes  of  tins  reign  may  be  divided  into  such  as 
relate  to  the  rights  of  things,  the  administration  of  jus- 

proving  the  remedies  of  the  suitors  in  those  courts.  "He  made  that  great 
alteration  in  estates  by  the  statute  Westminster  2,  whereby  estates  of  fee- 
simple,  conditional  at  common  law,  were  turned  into  estates  tail,  not  re- 
movable from  the  issue  by  the  ordinary  methods  of  alienation  ;  the  object 
of  which  was  like  that  of  the  statute  Quia  emptores,  to  consolidate  and  pre- 
serve the  great  estates,  so  as  to  enhance  the  feudal  profits  of  the  crown.  He 
introduced  quite  a  new  method  both  in  the  laws  of  Wales  and  in  the  method 
of  their  dispensation,  by  the  statute  of  Rutland;"  with  a  similar  object  of 
extending  the  jurisdiction  of  his  courts  there,  and  making  the  subjection  of 
the  principality  a  source  of  lawful  profit.  Further,  says  Hale,  "Partly  by 
the  learning  and  experience  of  his  judges,  and  partly  by  his  own  wise  inter- 
polation, he  silently  and  without  noise  abrogated  many  ill  and  inconvenient 
usages  both  in  his  courts  of  justice  and  in  the  country.  But  this  course  of 
improvement  had  been  going  on  silently  and  surely  ever  since  the  Conquest. 
Trial  by  jury  was  introduced  as  a  substitute  for  the  duel  in  the  reign  of 
Henry  II.,  and  the  ordeal  died  out  in  the  reign  of  John.  It  is  only  by 
losing  sight  of  this  constant  gradual  progression  that  the  erroneous  idea  be- 
comes rooted  in  the  mind  of  any  very  sudden  or  rapid  change  at  any  par- 
ticular era.  "He  rectified  and  set  in  order  the  method  of  collecting  his 
revenue  in  the  exchequer,  and  removed  obsolete  and  illeviable  parts  there- 
of." J^o  doubt,  to  this  part  of  the  system  of  government,  the  attention,  not 
only  of  Edward  I.,  but  of  every  sovereign  who  had  any  wise  regard  for  the 
interest  of  the  crown,  was  carefully  afforded.  "  And  by  the  statutes  of  West- 
minster 1  and  Westminster  2,  and  Gloucester  1  and  Westminster  3,  and  of 
Articuli  super  chartas,  he  removed  almost  all  that  was  either  grievous  or  un- 
practical out  of  the  law  and  the  course  of  its  administration,  by  such  apt  and 
effective  remedies  and  provisions  as  have  stood  ever  since  without  any  great 
alteration."  But  this  was  only  in  completing  or  carrying  out  changes 
which  had  been  in  course  of  progress  for  two  centuries,  and  which  were 
by  no  means  completed  even  in  his  time.  Trial  by  jury,  for  instance,  was 
not  yet  developed,  and  was  only  to  be  developed  by  the  same  course  of  grad- 
ual progress  in  which  it  had  arisen.  And  it  will  be  found  that  the  law  and 
the  administration  of  justice  owed  infinitely  more  to  the  quiet,  silent  devel- 
opment and  improvement  they  received  in  the  courts  of  law  than  to  any  acts 
of  legislation,  which,  to  say  the  utmost,  only  removed  obstructions  out  of  the 
way,  or  afforded  facilities  for  improvements  already  attempted.  The  great 
alteration  was  in  the  establishment  of  a  regular  and  settled  judicature,  which 
had  been  growing  up  ever  since  the  Conquest,  which  no  doubt  was  promoted 
in  the  present  reign,  because  it  was  perceived  by  the  monarch  that  the  admin- 
istration of  justice  might  be  made  a  source  of  revenue,  and  that  the  more  it  was 
improved  the  greater  would  be  the  amount  of  business  done,  and  that  there 
run M  lie  no  effectual  improvements  without  a  settled  judicature  and  a  regular 
procedure.  Finally,  Lord  Hale  says :  "  That  the  laws  did  never  in  any  one  age 
receive  so  great  and  sudden  an  advancement  —  nay,  I  think  I  may  safely  say  all 
the  ages  since  his  time  have  not  done  so  much  in  reference  to  the  orderly  set- 
tlingandestablishingofthedistributivejusticeofthe  kingdom,  as  he  did  within 
the  short  compass  of  the  thirty-five  years  of  his  reign,  especially  about  the  first 
thirteen  years  thereof.  As  touching  the  common  administration  of  justice 
between  party  and  party,  and  accommodating  the  rules  and  methods  and 
order  of  proceeding,  he  did  the  most  at  least  of  any  king  since  William  I., 
and  left  the  same  as  a  fixed  and  stable  rule  and  order  of  proceeding  very 
little  differing  from  that  which  we  now  hold  and  practice,  especially  as  to 
the  substance  and  principal  contexture  thereof"  {Hist.  Common  Law,  c.  vii.). 
vol.  ii.  —  32 


374  EDWARD   I.  [CHAP.  IX. 

tice  in  general,  and  such  as  were  of  a  political  nature,  and 
concerned  objects  of  very  high  national  importance.  We 
shall  speak  of  these  latter  iirst;  and  shall  then  be  at  lib- 
erty to  consider  the  others  more  at  leisure. 

Of  those  which  are  of  a  political  kind,  the  Statutum 
WaUice,  12  Edward  L,  presents  itself  first;  being  a  sort 
of  constitution  for  that  principality,  which  was  thereby, 
in  a  great  measure,  put  on  the  foot  of  England  with 
respect  to  its  laws  and  the  administration  of  justice.  Of 
a  similar  nature,  though  confined  to  a  few  articles  of  re- 
form, is  the  ordinatio  pro  statu  Hibcrnicz,  17  Edward  I., 
which  gives  some  directions  for  better  ordering  the  ad- 
ministration of  justice  in  that  country.  These  two  stat- 
utes, particularly  the  former,  are  monuments  of  this  king's 
wisdom  in  planning  schemes  of  juridical  improvement  for 
every  part  of  his  dominions. 

But  both  Hale  and  our  author  had  here  somewhat  lost  sight  of  the  course  of 
gradual  progression  which  had  been  going  on  ever  since  the  Conquest,  the 
results  of  which  the  present  reign  realized,  and  which  would  amply  account 
for  a  more  rapid  development  of  our  legal  institutions  in  this  reign.  Thus 
Hale  mentions,  that  in  the  parliament  18  Edward  I.,  in  a  petition  in  the 
House  of  Lords  touching  land,  between  Hugh  Lowther  and  Adam  Edgen- 
thorp,the  defendant  objected  that  the  plaintiff,  if  he  had  any  right,  had  his 
remedy  at  common  law  by  action,  and  therefore  demanded  judgment  that  he 
ought  not  to  answer  for  his  freehold  there,  and  the  judgment  of  the  lords  in 
parliament  was  entered  to  that  effect,  viz.,  "  Et  quia  actio  de  pra?dicto  tene- 
mento  petendo  et  etiam  suum  recuperare  si  quid  habere  debeat  vel  posset 
eidem  Adoe  per  assisam  competeire,  debet,  nee  est  juri  consonum,  vel  hac- 
tenus  in  curia  ista  usitatus,  quod  aliquis  sine  lege  communi  et  brevi  de  can- 
cellaria  de  libero  tenemento  suo  respondeat  et  maxime  in  casu  ubi  breve  de 
cancellaria  locum  habere  potest,  dictum  est  prsefato  Adoe  quod  sibi  perquirat 
per  breve  de  cancellaria  ei  sibi  videret  expederire" — that  is,  that  he  should 
sue  at  law.  So  (Rot.  Pari.,  13  Rich.  II,  No.  10)  Adam  Chaucer  preferred 
his  petition  to  the  king  and  lords  in  parliament  against  Sir  R.  Knolles,  to  be 
relieved  touching  a  mortgage  which  he  supposed  was  satisfied,  and  to  have 
restitution  of  his  lands,  on  which  a  similar  judgment  was  given  :  "  Et  apres 
les  raisons  et  les  allegeances  de  l'un  party  and  de  l'autre  sembles  a  seigneurs 
de  parlement,  que  le  dit  petition  ne  estoit  petition  du  parlement  deins  que  le 
matteer  en  ciel  conprize  dovit  estre  discuss  per  le  commun  ley.  Et  par  ces 
agreed  fuit  que  le  dit  Adam  ne  priendroit  riens  einsque  il  sueroit  per  le 
commun  ley" — that  is,  that  he  should  sue  at  law.  "And,"  says  Hale,  "let 
any  man  look  over  the  rolls  of  parliament,  and  the  petitions  in  parliament 
of  the  times  of  Edward  I.  to  Henry  VI.,  he  will  find  hundreds  of  answers  of 
petitions  in  parliament  concerning  matters  determinable  at  common  law  en- 
dorsed with  answers  to  this  or  the  like  effect,;  'Suez  vous  a  le  commun  ley, 
sequatur  ad  communem  legem,  perquirat  breve  en  cancellaria,  si  sibi  videret 
expedire,  ne  est  petition  due  parlement,  mandetur  ista  petitio  en  cancellorium 
vel  justiciariis  de  Banco,  vel  thesaurio  et  baronibus  de  Scaccario,'  "  etc. 
And  these,  he  adds,  were  de  jure.  So  parliament  refused  to  review  judg- 
ments regularly  given  in  courts  of  law,  except  in  the  regular  course  by  writ 
of  error. 
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Such  of  the  Britons  as  had  tied  from  the  Saxon  inva- 
sion into  Wales,  preserved  there,  together  with  their  lan- 
guage, and  the  blood-royal  of  their  kings,  their  ancient 
laws' and  government,  (a)     The  descendants  of  Cadwalla- 

(a)  Of  which  some  illustrations  have  already  heen  given  in  the  Introduc- 
tion, as  bearing  upon  the  question  of  the  prevalence  of  Roman  laws  in  this 
country  during  the  centuries  of  Roman  occupation,  and  their  influence  in  the 
formation  of  our  own.  These  laws  were  collected  by  Howell  Dha  ;  and  as 
the  Britons  in  Wales  were  those  who  had  resisted  the  Saxons  to  the  utmost, 
and  were  in  hostility  to  them,  these  laws  must  represent  their  own,  and  not 
Saxon  laws;  added  to  which,  as  may  be  seen  from  a  comparison  with  the 
Saxon  laws  of  the  same  period,  the  latter  were  in  the  last  degree  rude  and 
barbarous,  as  compared  with  the  British.  On  the  other  hand,  as  the  British 
were  barbarians  when  the  Romans  arrived,  and  had  no  laws  at  all,  and  as 
these  laws  correspond  remarkably  witli  the  Roman  laws  which  for  centuries 
were  established  here,  the  inference  appears  not  only  natural,  but  unavoidable, 
that  these  laws  of  the  Romanized  Britons  were  of  Roman  origin.  Hence  the 
interest  of  the  question  what  the  laws  of  the  Welsh  were  at  this  period,  be- 
cause, as  Hale  observes,  although  he  thinks  that  we  have  few  evidences 
touching  the  British  laws  before  their  expulsion  hence  into  Wales,  yet  the 
usage  in  Wales  seems  sufficient  evidence  of  what  was  ancient  British  law  (Hist. 
Com.  Law,  c.  xi.),  which  must  be  taken  to  mean  Roman-British  law,  since,  as 
already  observed,  before  the  Roman  Conquest  the  British  were  mere  barba- 
rians, and  had  no  laws  at  all.  And  although  Hale  and  our  author,  because 
they  could  not,  so  to  speak,  trace  the  descent  of  the  Roman  law  from  the  Ro- 
manized Britons  through  the  Saxon  period  to  the  present,  ignored  and  disre- 
garded the  question  of  the  influence  of  that  law  upon  the  formation  of  our 
own,  yet  when  by  a  more  close  attention  to  the  course  of  legal  history  the  traces 
of  that  descent  are  restored,  the  question  becomes  one  of  considerable  inter- 
est, for  so  soon  as  the  historic  connection  between  the  Roman  law  and  ours 
is  disclosed,  we  see  in  the  Roman  law  the  parent  of  our  own,  and  this  at  once 
gives  new  interest  and  importance  to  the  study  of  that  law,  and  throws  a 
great  deal  of  light  upon  the  study  and  the  history  of  ours.  Now,  on  the  one 
hand,  it  has  already  been  seen  that  the  laws  of  the  Welsh  Britons  were  of 
Roman  origin.  And  of  course,  what  these  laws  were  when  they  were  forced 
into  Wales,  it  isonly  natural  to  infer  the  laws  of  the  Britons  had  been  before, 
or  at  the  time  when  the  Roman  occupation  ceased,  that  is,  the  military 
occupation  of  the  country  by  the  Romans;  for  it  would  be  a  great  mist  ike 
(and  perhaps  tins  is  the  greatest  of  the  many  mistakes  made  upon  the  sub- 
ject) to  suppose  that  the  Roman  occupation  ever  was  entirely  terminated. 
For  it  is  not  to  be  supposed  that  the  myriads  of  Roman  colonists  and  settlers 
who,  during  four  or  five  centuries,  had  established  themselves  here,  and  who 
from  the  end  of  the  first  century  had  been  in  a  course  of  amalgamation  by 
marriages  and  otherwise  with  the  native  inhabitants,  departed  when  the  Ro- 
man legions  were  withdrawn.  They  were  for  the  most  part,  at  that  time, 
born  inhabitants  of  the  country,  with  all  their  ties  of  interest  and  relationship 
rooted  there.  Britain  was  to  them  and  unto  their  families  home,  and  Rome 
was  a  distant  and  a  foreign  land.  The  Britons  had  been  Romanized  (as  we 
read  in  the  pages  of  Tacitus)  as  early  as  the  time  of  Agricola,  and  the  pro- 
cess of  Romanizing  had  been  going  on  for  centuries.  On  the  other  hand,  the 
descendants  of  the  Roman  colonists  were  Britons,  though  Roman-Britons, 
and  natives  and  inhabitants  of  the  country,  and  those  two  classes  —  the  Bri- 
tons who  had  become  Romans,  and  the  Romans  who  had  become  Britons  — 
must  have  formed  the  great  bulk  of  the  civilized  inhabitants  at  the  time  the 
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cler  are  said  to  have  governed  in  that  country  during  all 
the  Saxon  times.     When  William  the  Conqueror  estab- 

Roman  empire  there  had  ended.  And  as  during  all  that  period  Roman  laws 
and  institutions  had  prevailed,  they  must  have  been  firmly  established.  Then 
when  the  Saxons  came,  for  the  very  reason  that  they  were  barbarians,  they 
could  neither  create  nor  destroy  institutions  or  laws,  and  it  is  an  entire  con- 
fusion of  ideas  to  suppose  that  they  ever  did  so.  Barbarians  can  burn  build- 
ings indeed,  but  they  very  soon  find  that  it  is  better  to  preserve  them ;  and 
this  is  more  rapidly  learned  in  the  case  of  an  invasion  intended  to  be  a  per- 
manent conquest  and  settlement,  for  even  barbarians  soon  cease  to  destroy 
what  is  to  be  their  own.  Similar  reasons  would  speedily  apply  as  regarded 
the  inhabitants,  for  it  would  be  idle  to  destroy  men  who  could  be  made  use- 
ful and  profitable  by  being  made  tributary,  and  accordingly  we  find  from  the 
chronicles  that  so  soon  as  resistance  ceased  in  any  part  of  the  country,  the 
Britons  were  made  tributaries,  and  the  whole  system  of  life  went  on  as  before. 
Moreover,  as  Guizot  points  out,  there  was  never  any  sudden,  sweeping  con- 
quests by  the  Saxons.  There  were  a  succession  of  invasions  and  contests, 
which  were  local,  partial,  and  successive,  and  lasted  for  several  centuries, 
and  during  the  whole  of  which  time,  by  intermarriages,  alliances,  and  other- 
wise, there  was  a  consequent  course  of  amalgamation  between  the  two  races, 
insomuch  that  even  in  the  earliest  of  the  Saxon  laws  we  see  tliem  treated  on 
a  footing  of  equality.  That  being  so,  the  natural  theory  would  be  that  the 
Saxons,  as  they  appropriated  the  property  of  the  Britons,  should  adopt  their 
institutions.  And  accordingly  we  find  from  their  history  and  from  their  laws 
that  they  did  so.  As  to  the  manorial  institutions,  this  is  shown  affirmatively 
from  the  recognition  of  them  in  the  laws.  As  to  the  municipal  institutions, 
it  is  shown  at  first  negatively  in  the  absence  of  any  trace  of  their  destruction, 
and  then  affirmatively  by  the  strongest  recognition  of  them.  All  this  has 
been  shown  in  the  review  of  the  Saxon  period  in  the  first  volume.  The 
notion,  then,  that  the  Saxons  abolished  or  abrogated  the  Romanized  laws  and 
institutions  of  the  country  is  an  entire  fallacy.  They  simply  adopted  them, 
and  preserved  them,  endeavoring,  no  doubt,  to  engraft  on  them  their  own 
barbarous  usages,  which,  however,  were  rejected  by  the  nobler  stock,  and 
dropped  off  one  by  one  in  course  of  time,  so  that  in  the  present  reign  little 
of  them  remained,  and  even  the  ordeal  had  gone.  In  the  meantime,  as  has 
been  shown  in  the  first  volume,  there  had  been,  even  before  the  Conquest, 
and  still  more  so  since  the  Conquest,  a  gradual  course  of  recurrence  to  the 
Roman  system  of  laws  and  institutions,  especially  as  to  the  administration 
of  justice,  modified  no  doubt  by  the  Saxon  usages  and  animated  by  the  Saxon 
spirit ;  and  this  process  had  been  aided  by  large  recourse  to  the  same  great 
fountain  of  the  civil  law,  from  which  our  earliest  civilized  institutions  were 
originally  derived.  Thus  it  happened  that  by  this  process  of  restoration,  the 
laws  and  legal  institutions  of  this  country  hail  become  substantially  wrought 
into  the  same  state  in  which  they  were  in  Wales  among  the  remnants  of  the 
old  Romanized  race  of  Britons.  For  it  is  to  be  observed  that  in  the  above 
statute,  the  object  of  which  was  to  assimilate  the  Welsh  laws  and  institutions 
to  the  English,  there  appears  to  have  been  very  little  to  alter;  a  most  re- 
markable fact.  Thus,  for  instance,  in  the  law  of  real  property  there  were 
only  one  or  two  points  in  which  the  Welsh  law  varied  from  the  English, 
and  only  one  in  which  they  were  altered.  And  on  one  of  the  points  on  which 
they  differed,  viz.,  in  their  land  being  partible  among  the  heirs  male,  the 
law  of  this  country  had  been  so  until  quite  recently,  and  hence  it  was  agreed 
not  to  alter  it ;  and  the  only  point  on  which  it  was  altered  was  that  bastards 
inherited,  by  which  probably  was  meant  that  the  effect  of  marriage  was 
deemed  to  legitimate  previous  issue  of  the  parties,  which  also  was  the  law  in 
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lished  himself  in  England,  three  princes,  descended  from 
that  ancient  British  king,  reigned  over  Wales,  then 
divided  into  three  sovereignties;  and  kept  possession  of 
their  respective  dominions  in  defiance  of  the  Conqueror 
and  his  successors.  The  way  in  which  our  kings  carried 
on  war  with  this  people,  was  to  make  a  grant  to  certain 
great  lords  of  such  countries  in  Wales  as  they  could  win 
from  the  Welshmen.  Many  great  lordships  were  hy  this 
policy  conquered ;  and  the  lords  held  them  to  them  and 
their  heirs  of  the  kings  of  England,  as  lands  purchased 
hy  conquest.  Such  was  the  origin  of  Lords  Marchers,  who 
assumed  every  authority  and  prerogative  that  was  neces- 
sary for  the  due  execution  of  the  laws  within  their  respec- 
tive lordships.  These  new  establishments  had  a  tendency 
to  introduce  the  English  law ;  which  was  either  mixed 
with  the  Welsh,  or  prevailed  in  certain  places,  and  with 
respect  to  certain  persons,  in  its  pure  state.  In  some 
lordships,  in  consequence  of  the  singular  mixture  and 
mutual  toleration  of  laws  last  mentioned,  the  English  and 
Welsh  resorted  to  separate  and  distinct  courts  of  judica- 
ture. 

The  lords  marchers  increased  in  number,  till  Llewelyn 
ap  GryfTydh,  the  last  prince  of  Wales,  was  slain  in  the 
eleventh  year  of  this  king.  Upon  this  event  Edward 
took  the  principality  into  his  hands,  and  gave  it  to  his 
son,  afterwards  Edward  II.  Since  that  time  no  more 
lordships  marchers  were  erected;  the  Welsh,  in  general, 
submitting  themselves  to  the  kings  of  England.     Edward 
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this  country  in  ancient  times,  and  altered  in  accordance  with  a  later  usage  in 
the  previous  reign.  The  Statutum  Wallice,  12  Edwv  I.,  runs  thus :  "  Aliter 
usitatem  est  in  Wallite  quam  in  Anglia  quoad  successionem  haereditatis :  eo 
quod  hsereditas  partibilis  est  inter  hseredes  masculos:  et  a  tempore  cujus  non 
extiterit  memoria  partibilis  extitit.  Dominus  Rex  non  vult  quod  consuetudo 
ilia  abrogatur,  sed  quod  hsereditates  remaneant  partibiles  inter  consimiles 
haeredes  sicut  esse  consueverunt :  et  fiat  partitio  illius  sicut  fiere  consuevit. 
Hoc  excepto  quod  bastardi  non  habeant  de  catero  hsereditates  :  et  etiam  quod 
non  habeant  purpartes  cum  legitimis  nee  sine  legitimis."  So  that  there  was 
little  difference  as  to  real  property.  Then  as  to  remedies,  especially  for  real 
property,  it  appears  from  the  laws  of  Howell  Dha  that  the  Britons  in  Wales 
had  a  regular  system  of  procedure  in  real  actions,  substantially  the  same  as 
existed  in  this  country  at  the  era  we  are  now  considering,  after  all  the  learned 
labors  of  Glanville  and  of  Bracton.  And  when  it  is  borne  in  mind  that  their 
works  were  largely  founded  on  the  civil  law,  and  that  there  was  only  an 
amalgamation  of  it  with  the  Saxon  element  in  our  institutions,  as  in  the  trial 
by  jury,  the  inference  is  obvious  that  the  civilized  institutions  of  Saxons,  of 
Normans,  and  of  Britons  had  all  been  derived  from  the  Roman  law,  and  were 
really  of  Boman  origin. 
32* 
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soon  held  a  parliament  at  Ruthlan  Castle,  and  there 
brought  forward  the  following  statute,  for  appointing  a 
juridical  establishment  in  Wales  similar  to  that  in  Eng- 
land.1 

The  Statutum  Wallice  begins  the  arrangements  it  is  about 
statutum  to  make,  by  stating  what  was  conceived  to  be 
waiucs.  £]ie  political  condition  of  that  country  at  that 
time.  It  says,  that  Wales  with  its  inhabitants  had  hith- 
erto been  subject  to  the  kin g  jure  feudali ;  but  that  now, 
by  the  divine  providence,  it  had  fallen  in  proprietatis  do- 
minium, and  was  annexed  and  united  to  the  crown  of 
England  as  a  part  of  the  same  body.  The  king,  therefore, 
wishing  that  the  people  inhabiting  Snaudon,  et  alios  terras 
nostras  in  partibus  Mis  (for  to  such  it  was  confined,  and  did 
not  extend  to  all  Wales,  as  it  is  now  called),  who  had 
submitted  themselves  to  the  king  de  alto  et  basso,  should 
be  governed  by  certain  laws  as  the  rest  of  his  dominions, 
had  caused  the  laws  and  customs  of  that  country  to  be 
rehearsed  before  himself  and  his  nobles.  Some  of  these, 
by  the  advice  and  counsel  of  his  nobles,  were  abolished ; 
some  were  permitted  to  remain ;  some  were  altered,  and 
other  new  ones  were  ordained:  this  alteration  and  modi- 
fication of  the  Welsh  law  was  as  follows: 

First,  respecting  the  magistrates  and  officers  of  justice 
it  was  ordained,  that  the  justitiarius  de  Snaudon  should 
have  the  keeping  of  the  king's  peace  there  and  in  the 
parts  adjacent,  and  should  administer  justice  according  to 
the  king's  writs,  hereafter  to  be  mentioned.  Further, 
that  there  should  be  sheriffs,  coroners,  and  bailiffs  of  com- 
motes in  Snaudon  and  the  parts  adjacent;  that  there 
should  be  a  sheriff  in  Anglesey,  one  in  Carnarvon,  one  in 
Merioneth,  and  one  in  Flint;  the  jurisdiction  of  which 
last  was  to  extend  to  the  town  of  Chester ;  and  he  was, 
for  the  future,  to  be  attendant  on  the  king's  justitiarius  of 
Chester  (which  officer  of  justice  of  Chester  is  mentioned 
as  existing  in  the  former  reign),2  and  should  be  answerable 
for  issues  at  the  exchequer  of  Chester.  Coroners  were  in 
future  to  be  elected  in  these  counties  by  the  king's  writ, 
inserted  in  the  statute  for  that  purpose ;  bailiffs  of  com- 
motes were  to  be  appointed  ;  and  they  are  thereby  en- 
joined to  do  their  duty,  as  directed  by  the  justitiarius  and 

1  Vide  Penn.  Tour  in  Wales,  vol.  ii.,  appendix. 

2  St.  de  Scuc,  51  Hen.  III.,  s.  5. 
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the  sheriff.  Besides  the  above  sheriffs,  who  were  ap- 
pointed for  Snaudon  and  the  parts  adjacent,  the  statute 
directs  that  there  should  be  a  sheriff  in  Carmarthen,  and 
another  in  Cardigan  and  Lampader,  together  with  coroners 
and  bailiffs  of  commotes,  as  in  the  former. 

The  sheriff  was  to  hold  his  county  from  month  to 
month ;  but  his  tourn  only  twice  a  year,  that  is,  after 
Michaelmas  and  Easter.  In  his  county  he  was  to  hold 
plea  of  the  following  actions,  with  or  without  a  writ: 
Of  trespasses  against  the  king's  peace ;  of  the  caption  or 
detention  of  cattle,  or  de  vetito  namio  ;  of  debt,  and  other 
breaches  of  contract.  At  his  county  court,  he,  together 
with  the  coroners,  was  to  receive  all  presentments  of 
felonies  and  other  offences  that  had  happened  since  the 
last  county;  when  Waleschery,1  in  case  of  death,  was  to 
be  presented,  the  presentment  enrolled,  and  the  offenders 
prosecuted  to  outlawry,  the  same  as  in  England:  the  same 
in  appeals  de  plaga*  mayhem,  rape,  burning,  and  robbery. 

All  persons  residing  within  the  commote  were  to  attend 
at  the  tourn,  except  religious  men,  clerks,  and  women. 
The  sheriff  was  then  to  inquire,  by  the  oath  of  twelve 
discreet  and  lawful  men,  concerning  the  capitula  coronez  ; 
which  are  inserted  in  the  statute,  and  are  the  same,  ex- 
cept some  local  matters,  with  those  delivered  to  the  jus- 
tices itinerant  in  England:  the  jurors  were  next  charged 
to  make  presentment  of  offenders,  in  the  manner  as  has 
already  been  described  in  the  proceedings  of  the  eyre.2 

As  to  the  coroners,  it  was  ordained  that  there  should 
be  one  at  least  in  every  commote,  who  should  be  chosen 
in  pleno  comitatu  by  the  usual  writ,  and  be  sworn  before 
the  sheriff  to  be  faithful  to  the  king,  and  discharge  the 
office  of  a  coroner  with  fidelity.  Then  the  manner  of 
holding  inquisitions  super  visum  corporis,  and  other  parts 
of  his  office,  in  taking  appeals,  abjurations,  and  the  like, 
are  described  in  the  same  way  as  the  office  of  coroner  in 
England.3 

After  this  account  of  officers,  and  their  duty,  there 
follow  forms  of  the  most  common  original  writs  for  the 
use  of  the  inhabitants  of  Wales  —  namely,  a  writ  of  novel 
disseisin  of  freehold,  of  disseisin  of  pasture,  a  writ  of 
nuisance,  and  of  mortauncestor ;  a  writ,  or  commission, 

1  Vide  ante,  2S4,  of  Englescherry.       2  Vide  ante,  267.       3  Vide  post,  428. 
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appointing  a  justice  and  certain  associates,  whom  he 
should  chose,  ad  assisas  novce  disseisince  et  mortis  antecessoris 
capiendas;  and  another  writ,  directing  the  sheriif  to  cause 
all  such  assizes  to  come  coram  yiostro  justitiario,  which  wras 
the  return  in  the  above  original  writs.  It  was  directed 
that  co-heirs,  or  any  who  could  not  properly  have  a  writ 
of  mortauncestor,  should  have  a  writ  of  that  kind  in  suo 
casu,  adapted  to  their  case;  by  which,  probably,  was  meant 
a  writ  de  eonsanguinitate.  Next  follows  a  form  of  pr&ciipe 
quod  reddat,  etc.,  quod  ei  deforceat,  for  cases  both  of  right 
and  possession.  This  writ,  like  the  former,  was  to  be  re- 
turnable coram  justitiario  nostra  ;  but  it  might  also  be  had 
coram  justitiariis  in  banco.  After  this  there  is  a  writ  of 
dower  mule  nihil,  a  writ  of  debt,  and  a  writ  of  the  same 
nature  in  the  detinct,  instead  of  debet;  which  has  since 
been  called  a  writ  of  detinue.  This  is  remarkable  for  being 
the  first  mention  of  such  a  writ.  Writs  of  debt  were  not 
to  be  coram  justitiario,  if  for  a  sum  under  forty  shillings ; 
but  such  small  sums  were  to  be  sued  for  in  the  county 
court,  and  in  commotes.  In  case  a  plaintiff  chose  to  sue 
in  the  county,  the  form  of  a  justicies  is  given  by  the 
statute;  such  suits  might  be  removed,  by  pone,  coram,  jus- 
titiario. To  these  succeed  a  writ  of  covenant,  with  a  justi- 
cies and  pone;  a  writ  for  appointing  an  attorney;  a  writ 
de  coronatore  eligendo. 

When  the  statute  has  given  all  these  writs,  it  goes 
through  the  proceedings  in  each,  much  in  the  way  in 
which  those  actions  were  conducted  in  England;  only  in 
the  allegations  of  the  parties  it  was  recommended  that 
the  rigor  of  practice  which  declared,  qui  cadit  a  syttabd, 
cadit  a  totd  causa,  should  not  be  tolerated.  Among  others, 
it  sets  forth  the  form  of  proceeding  in  trespass,  but  does 
not  give  any  form  of  a  writ. 

Some  alterations  and  regulations  were  made  concerning 
property  (a).     It  had  not  been  the  custom  in  Wales  for 

(a)  As  already  shown,  though  the  object  was  to  assimilate  the  laws  of  the 
two  countries,  there  was  very  little  found  to  alter,  the  reason  being  that  both 
had  been  derived,  in  the  main,  from  the  same  source,  the  Roman.  A  re- 
markable illustration  of  this  is  afforded  in  the  instance  above  mentioned, 
that  of  dower.  The  Roman  law  did  not  recognize  dower,  in  our  sense  of  the 
word, —  as  an  endowment  of  the  wife  by  the  husband, — -but  rather  in  the 
sense  of  an  endowment  of  the  husband  by  the  wife,  as  in  what  our  law  called 
maritagium.  It  is  thus  accounted  for  why  the  Welsh  had  no  law  of  dower  — 
their  law  being  the  old  Romanized  British  law.     As  to  inheritance,  it  has 
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women  to  have  a  title  to  dower  ;  but  now  it  was  declared, 
that  in  future  they  should  have  dower.  Inheritances  that 
had  been  partible  among  the  heirs,  time  out  of  mind, 
were  to  continue  in  the  same  manner  as  had  been  before 
used;  only  bastards  were  no  longer  to  be  allowed  to  in- 
herit. Women,  being  co-heiresses,  were  in  future  to  have 
their  equal  shares  of  the  inheritance,  though  contrary  to 
the  former  custom  of  Wales.  The  people  of  Wales  had 
expressly  prayed  that  the  following  regulations  might  be 
established:  'first,  That  the  truth  of  a  fact  might  be  in- 
quired of  by  good  and  lawful  men  of  the  vicinage,  chosen 
by  the  consent  of  parties ;  secondly,  That  in  all  actions  for 
movables,  as  upon  contracts,  debts,  suretyships,  covenants, 
trespasses,  chattels,  and  the  like,  they  might  still  retain 
the  Welsh  usage;  which  was,  that  when  a  matter  could 
be  proved  per  audientes  et  videntes,  and  a  plaintiff  had 
brought  witnesses  so  qualified,  wmose  testimony  could  be 
depended  on,  to  prove  his  declaration,  he  should  recover 
his  demand  against  the  adverse  party  ;  and  in  cases  where 
there  could  not  be  a  proof  per  audientes  et  videntes,  that  the 
defendant  should  be  put  to  purge  himself  with  a  greater 
or  less  number,  according  to  the  quantity  and  quality  of 
the  thing  or  fact ;  thirdly,  That  in  thefts,  if  a  person  was 
taken  with  the  thing  in  his  hand,  he  should  not  be  suf- 
fered to  purge  himself,  but  be  judged  pro  convicto:  all 
which  were  granted,  except  only  in  cases  of  theft,  burning, 
murder,  homicide,  and  manifest  and  notorious  robberies, 
in  which  the  order  of  the  law  of  England  was  to  be  ob- 
served. 

This  is  the  whole  of  the  statutum  Wallice ;  which  con- 
already  been  adverted  to;  and  it  may  be  observed,  that  the  law  of  Rome  had 
fluctuated  and  varied  on  that  head.  It  will  be  observed,  again,  in  the  above 
passage,  that  the  Welsh  had  no  barbarous  ordeal  or  brutal  battle,  but  an  in- 
telligent system  of  trial  by  persons  most  likely  to  know  the  truth,  and  chosen 
by  the  parties:  in  substance  the  Roman  system,  at  which  the  Anglo-Normans 
had  only  recently  arrived,  after  centuries  of  slow  progress;  whereas  these 
Romanized  Britons  had  retained  it  ever  since  the  time  of  the  Romans,  when 
they  accpiired  it.  Again,  there  were  provided,  in  cases  where  the  trial  by 
witnesses  or  jurors  was  not  available  as  to  the  facts,  a  system  of  purgation, 
by  oath  of  witnesses  to  the  credit  of  the  parties,  very  different  from  the  absurd 
miracle  of  God,  which  at  this  very  time  the  English  were  still  so  supersti- 
tious and  so  stupid  as  to  desire ;  for  in  tbe  Mirror  it  is  actually  stated  as  one 
of  the  "abuses"  of  the  law  that  the  "  miracle  of  God,"  i.  e.,  the  ordeal,  was 
nut  allowed,  as  it  had  been  !  This  superiority  of  the  Romanized  Britons  in 
the  principality  is  a  remarkable  proof  of  the  vitality  of  the  Roman  laws  and 
constitution. 
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eludes  with  a  reservation  to  the  king  of  a  power  to  inter- 
pret, add  to,  or  diminish  it  as  he  pleased,  and  thought  it 
expedient  for  the  good  of  the  country.  After  this  fol- 
lows, in  cujus  rei  testimonium  sigillum,  etc.  The  king 
affixed  his  seal,  and  so  executed  it  rather  in  the  form  of  a 
charter  than  an  act  of  parliament.  Thus  was  the  judicial 
polity  of  the  principality  settled  in  the  form  in  which  it 
continued  till  the  reign  of  Henry  VIII.,  when  some  fur- 
ther steps  were  taken  for  uniting  it  more  closely  with 
England,  by  a  fuller  participation  of  our  laws. 

The  ordinatio  pro  statu  Hibermce,  17  Edward  I.,  contains 
ordinaMo pro  eight  chapters  of  regulations  in  matters  of  a 
statu Hiba-nia.  juclicuii  nature.  It  appears  from  this  act,  that 
the  English  law  prevailed  in  Ireland,  with  all  its  formal- 
ities. We  find  here  mention  of  the  king's  writs,  of 
assizes  of  novel  disseisin,  of  the  king's  justices,  the 
chancery,  exchequer,  and  the  like.1  The  first  chapter  of 
this  statute  ordains,  that  neither  the  king's  justice  of  Ire- 
land, nor  any  other  officer,  should  purchase  land-  or  ten- 
ements within  the  limits  of  his  bailiwick,  without  a 
license  from  the  king,  under  pain  of  forfeiting  such  pur- 
chase to  the  king.  No  purveyance  was  to  be  made  by  the 
king's  justice  of  Ireland,  or  any  other  officer,  but  in  cases 
of  necessity;  and  then  it  was  to  be  by  the  advice  of  the 
greater  part  of  the  council  in  those  parts,  and  by  a  writ 
awarded  out  of  the  chancery  of  Ireland,  or  out  of  the 
chancery  of  England,  by  the  king's  order.2  They  were 
likewise  forbid  to  arrest  ships  of  the  king's  subjects  who 
were  ready  to  give  security  not  to  trade  with  enemies ; 
and  any  officer  of  the  king  doing  otherwise,  was  to  satisfy 
the  complainant  in  double  damages,  and  be  punished  by 
the  king.3  The  fees  for  the  king's  seal,  and  those  due  to 
the  marshal,  were  regulated.4  The  justice  of  Ireland  was 
no  longer  to  have  power  of  pardoning  for  the  death  of  a 
man,  or  other  felony,  but  by  the  special  command  of  the 
king.5  No  officer  was  to  receive  an  original  writ  without 
the  seal  of  Ireland;  nor  was  process*  to  be  made  under 
any  other  seal,  except  only  the  seal  of  the  exchequer  of 
Ire-land,  for  matters  peculiar  to  that  court.6  Assizes  of 
novel  disseisin  were  not  to  be  adjourned  or  delayed  by  the 

1  For  English  statutes  binding   Ireland,  vide  Harris's  Hibernica,  part  ii., 
pp.  75  to  142,  etc. 

2  Ch.  1.  3  Ch.  3.  *  Ch.  4,  5.  5  Ch.  6.  6  Ch.  7. 
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writs  or  letters  of  the  justice  of  Ireland,  except  only  in 
the  county  where  he  was  present,  and  during  the  time  he 
should  remain  in  that  county.1 

The  other  statutes,  which  we  have  before  mentioned  as 
of  a  political  nature,  relate  to  the  observance  confirmations  of 
of  Magna  Charta  and  the  Charter  of  the  Forest.  the  ah^w- 
During  this  reign  several  acts  were  passed  for  confirming 
and  strengthening  these  great  pillars  of  the  constitution. 
In  the  thirteenth  year  of  this  reign,  the  king  was  en- 
treated by  the  parliament  to  confirm  all  former  charters 
of  the  kings,  his  predecessors:  a  form  of  inspeximus  and 
continuation  was  accordingly  agreed  upon,  not  only  to  be 
prefixed  to  the  Charter  of  Liberties,  but  also  to  charters 
of  donation  to  individuals,  as  is  to  be  seen  in  a  public 
instrument  entitled  Forma  Concessionis  et  Exemplifieationis 
Chartarum.,  13  Edward  I.,  st.  6.  Further,  respecting  char- 
ters of  donation,  it  was  ordained,  that  should  a  doubt 
arise  upon  any  articles  therein,  the  matter  should  be 
argued  before  the  treasurer  and  barons  of  the  exchequer, 
together  with  the  justices  of  both  benches. 

But,  in  the  twenty-fifth  year,  there  was  a  more  solemn 
confirmation  of  the  Great  Charter  in  the  statute  called 
Conjirmationes  Chartarum  (a).  This  contains  seven  chap- 
fa)  Not,  it  will  be  observed,  until  near  the  end  of  the  reign,  nor,  as  his- 
tory shows,  even  then,  until  coerced  and  extorted  by  absolute  necessity. 
And  it  was  entirely  to  the  pecuniary  necessities  of  the  monarch  we  owe  both 
the  legal  and  political  improvements  which  were  effected  in  this  reign.  The 
mere  confirmation  of  the  charters,  indeed,  would  have  been  of  little  im- 
portance, since  they  had  been  confirmed  again  and  again,  but  in  vain.  The 
most  important  of  the  demands  made  upon  the  crown  was  that  by  which  it 
was  called  upon  to  relinquish  the  claim  of  levying  taxes  without  the  con- 
sent of  the  nation,  which  had  been  already  yielded  by  John  in  Magna 
Charta.  But  in  the  great  charter  of  Henry  III.  it  was  omitted  and  reserved, 
and  hitherto  had  been  evaded;  and  it  was  now  most  reluctantly  conceded 
(Lingard's  Hist.  Eng.,  ii.,  c.  7).  When  the  barons  took  up  arms  against  John, 
they  exercised  the  right  of  resistance  to  oppression  ;  but  they  took  no  secu- 
rities, they  made  no  lasting  provision  for  the  time  to  come.  In  the  second 
stage  of  the  contest  the  national  leaders  obtained,  in  the  Great  Charter,  a 
solemn  recognition  of  the  rights  of  the  people,  and  some  provisions  which, 
by  reserving  to  a  national  assembly  the  power  over  money  taxes,  laid  the 
foundation  of  a  permanent  and  effectual  control  over  the  crown.  Still  the 
means  of  redressing  grievances  lay  chiefly  in  an  appeal  to  arms,  a  coarse 
and  perilous  expedient,  always  of  uncertain  issue,  and  the  repetition  of 
which  is  incompatible  with  the  peace  and  order  of  society.  Such  were  the 
plans  of  government  in  the  Great  Charter,  the  provisions  of  the  Oxford,  and 
the  mise  or  agreement  of  Lewes.  The  third  epoch  is  distinguished  by  the 
establishment  of  a  permanent  assembly,  which  was  on  ordinary  occasions 

1  Ch.  8. 
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ters.  The  first  ordains  that  the  Charter  of  Liberties  and 
of  the  Forest  should  be  kept  in  every  point,  and  that  they 
should  be  sent  under  the  king's  seal  as  well  to  the  justices 
of  the  forest  as  to  others;  to  all  sheriffs  and  other  officers, and 
to  all  the  cities  in  the  realm,  accompanied  with  a  writ  com- 
manding them  to  publish  the  said  charters,  and  declare  to 
the  people  that  the  king  had  confirmed  them  in  every  point. 
All  justices,  sheriffs,  mayors,  and  other  ministers,  were  di- 
rected to  allow  them  when  pleaded  before  them ; 1  and  any 
judgment  contrary  thereto  was  to  be  null  and  void.2  The 
charters  were  likewise  to  be  sent  under  the  king's  seal  to 
all  cathedral  churches,  there  to  be  kept  and  read  to  the 
people  twice  a  year.3  It  was  ordained,  that  all  archbish- 
ops and  bishops  should  pronounce  sentence  of  excommuni- 
cation against  those  who,  by  word,  deed,  or  counsel,  did 
anything  contrary  thereto ;  which  curses  were  to  be  pro- 
nounced twice  a  year;  and  if  any  bishop  was  remiss  in 
doing  this,  he  was  to  be  compelled  and  distrained  to  do  it 
by  the  archbishops  of  Canterbury  and  York.4 

Thus  far  provision  was  made  not  only  for  the  observance 
but  likewise  for  the  preservation  of  the  charters.  The  re- 
capable  of  checking  the  prerogative  by  a  quiet  and  constant  action,  yet  strong 
enough  to  oppose  it  more  decisively  if  no  other  means  of  preventing  tyranny 
should  be  left.  Hence  the  unspeakable  importance  of  the  new  constitution 
given  to  parliament  by  Simon  de  Montfort;  hence,  also,  arose  the  necessity 
under  which  the  succeeding  king,  with  all  his  policy  and  energy,  found  him- 
self of  adopting  this  precedent  from  a  hated  usurper.  It  would  have  been 
in  vain  to  have  legally  strengthened  parliament  against  the  crown,  unless  it 
had  been  actually  strengthened  by  widening  its  foundation,  by  rendering  it 
a  bond  of  union  between  orders  of  men  jealous  of  each  other,  and  by  mul- 
tiplying its  points  of  contact  with  the  people,  the  sole  allies  from  whom  suc- 
cor could  be  hoped.  The  introduction  of  knights,  citizens,  and  burgesses 
into  the  legislature,  by  its  continuance,  showed  how  exactly  it  suited  the  ne- 
cessities and  demands  of  society  at  that  time.  No  sooner  had  events  thrown 
forward  the  measure,  than  its  fitness  to  the  state  of  the  community  became 
apparent  [Mack.  Hist,  of  Eng.,  v.  1.)  It  was  to  this  the  confirmation  of  the 
charters,  and,  what  was  far  more  important,  the  guarantee  of  their  observ- 
ance, are  to  be  ascribed.  The  monarch  had  convened  parliaments,  which 
comprised  representatives  of  the  counties,  and  towns,  and  cities,  who  alone 
had  the  power  of  granting  him  subsidies  or  supplies ;  and  in  consequence 
of  the  power  they  thus  acquired,  the  confirmation  of.the  charters  was  granted, 
containing  the  all-important  guarantee  that  no  supplies  should  be  granted 
but  with  the  common  consent  of  the  realm  —  that  is,  of  the  representatives 
of  the  realm  —  in  such  a  parliament  assembled.  The  power  of  parliament 
was  thus  enlarged  by  this  monarch,  as  by  his  successors,  not  only  to  facilitate 
grants  of  money,  but  to  share  harsh  acts  of  government,  and  introduce  in- 
novations too  daring  to  be  hazarded  by  the  single  arm  of  a  wary  tyrant 
[Mack.  Hist,  of  Eng?). 

i  Ch.  1.  1  Ch.  2.  3  Ch.  3.  *  Ch.  4. 
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maining  three  chapters  of  this  statute  were  to  guard  the 
subject  against  the  levying  of  unlawful  aids.  The  king 
had,  iu  the  present  parliament,  obtained  some  aids  and 
subsidies  for  maintaining  a  foreign  war.  Though  these 
grants  were  with  consent  of  parliament,  they  created  some 
jealousies,  an  idea  having  prevailed  that  the  subject  was 
not  bound  to  contribute  towards  carrying  on  the  king's 
wars  out  of  the  realm.  It  is  said  that  on  this  occasion 
Bohun,  Earl  of  Hereford  and  Essex,  the  high  constable  of 
England,  and  Bigot,  Earl  of  Norfolk  and  Suffolk,  and  mar- 
shal of  England,  being  personages  who,  from  their  office 
in  the  king's  armies,  seemed  called  upon  to  interfere  in 
such  a  crisis,  presented  a  petition  to  the  king  this  year  in 
behalf  of  the  commons,  in  consequence  of  which  it  was 
now  ordained  that  such  aids,  tasks,  and  prizes  should  not 
be  drawn  into  custom  or  precedent.1  Further,  the  king 
granted  for  him  and  his  heirs,  as  well  to  archbishops, 
bishops,  abbots,  priors,  and  other  persons  of  holy  church 
(who  had  been  taxed  likewise  in  their  church-lands),  as 
to  earls,  barons,  and  to  all  the  commonalty  of  the  land, 
that  he  would  on  no  account  take  such  aids,  tasks,  nor 
prizes,  but  by  the  common  assent  of  the  whole  realm,2  and  for 
the  common  benefit  thereof,  saving  the  ancient  aids  and 
prizes  due  and  accustomed,3  which  meant,  probably,  the 
aids  due  by  reason  of  tenure.  This  is  the  first  mention 
in  the  statute-book  of  a  renunciation  of  right  to  levy 
money  on  the  subject  without  consent  of  parliament. 
There  had  been  a  like  declaration  in  the  charter  of  John  ; 
but  we  have  seen  that  it  was  omitted  in  that  of  Henry 
III.4  Further,  because  there  had  been  a  particular  outcry 
against  a  tax  of  forty  souds  upon  every  sack  of  wool,  it 
was  declared  this  should  not  be  again  levied  without  the 
common  assent  and  good-will  of  the  commonalty  of  the 
realm.5 

This  statute,  being  in  the  form  of  a  charter,  was  sealed 
with  the  king's  great  seal  at  Ghent,  in  Flanders,  on  No- 
vember 5th,  in  the  twenty-fifth  year  of  his  reign,  as  ap- 
pears by  a  memorandum  upon  the  roll.  The  form  of 
excommunication  pronounced  by  the  Archbishop  of  Can- 
terbury against  the  breakers  of  it  follows  in  the  next 
public  instrument,  entitled  Sententia  Domini  R.  archiepis. 

1  Ch.  5.  3  Ch.  6.  6  Ch.  7. 

2  Par  commun  assent  de  tut  royaume.  *  Vide  ante,  c.  viii. 

vol.  ii.  — 33  Z 
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co-pi  super  prcemissis,  stat.  25  Edw.  I.  stat.  2.  The  next  no- 
tice of  the  two  charters  of  liberties  is  in  the  preamble  to 
the  statute  de  finibus  levatis,  27  Edw.  L,  where  the  king  re- 
fers to  the  former  continuations  thereof,  and  solemnly 
ratifies  them. 

In  the  next  year  something  more  was  done  for  confirm- 
ing the  charters.  We  find  there  the  statute  oiarticuli  super 
chartas,  28  Edw.  I.,  stat.  3.  This  act  complains  that  the 
charters,  notwithstanding  the  several  confirmations  of 
them,  were  not  observed ;  and  this  is  attributed  to  there 
being  no  certain  penalty  prescribed  for  the  violators  of 
any  points  thereof  (a).  They  are,  therefore,  again  con- 
firmed by  this  act ;  and  the  following  method  was  ap- 
pointed for  enforcing  the  observance  of  them,  and  for  the 
punishment  of  offenders.  The  charters  are  directed  to 
be  delivered  to  every  sheriff  in  England,  under  the  king's 
seal,  to  be  read  four  times  a  year  to  the  people  in  full 
county  —  that  is,  at  the  next  county  after  St.  Michael, 
Christmas,  Easter,  and  St.  John.  For  the  punishing 
of  offenders,  the  commonalty  were  to  choose  in  every 
county  court  three  able  men,1  knights,  or  other  lawful, 
wise,  and  well-disposed*  persons,  who  should  be  assigned 
and  sworn  justices  by  the  king's  letters-patent  under  the 
great  seal,  to  hear  and  determine,  without  any  other  writ 
than  their  commission,  such  complaints  as  should  be  made 
of  those  who  offended  in  any  point  against  the  charters 
within  the  count}7,  as  well  within  franchises  as  without, 
and  as  well  of  the  king's  officers  out  of  their  places  as  of 
others.  They  were  to  hear  such  complaints  from  day  to 
day,  without   admitting  any  of  the  delays  which  were 

(a)  The  want  of  punishments  for  infractions  of  the  charters  is  alluded  to 
by  the  author  of  the  Mirror ;  but  there  was,  as  already  observed,  a  necessity 
for  something  beyond  the  mere  enactment  of  punishments,  viz.,  a  power  to 
execute  and  enforce  them.  It  was  in  this  want  of  guarantees  or  securities 
lay  the  great  difficulty  of  the  age,  as  Mackintosh  and  Guizot  have  pointed 
out.  And  these  guarantees  were  but  gradually  obtained,  as  the  power  of 
law  grew  up  under  the  protection  of  the  increasing  power  of  parliament. 
There  was  thus  a  close  and  indeed  inseparable  connection  between  the 
growth  and  progress  of  our  political  and  legal  institutions.  Law  could 
only  be  administered  and  justice  guaranteed  by  a  judicature  having  the 
will  and  the  power  to  administer  justice  according  to  law;  and  this  will  and 
power  could  only,  as  experience  had  abundantly  attested,  be  obtained  under 
the  influence,  the  control,  and  the  protection  of  parliament. 

1  Such  is  the  term  given  by  the  translator  to  the  words  prodes  homes  ;  that 
is,  prud'homme,  from  which  there  is  formed  an  abstract  word,  prud'hommie. 
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all  wed  by  the  common  law,  and  to  punish  all  those  who 
were  attainted  of  any  trespass  against  the  charters,  by  im- 
prisonment, ransom,  or  amercement,  according  to  the  tres- 
pass. The  statute  expressly  declares  that  this  special  pro- 
ceeding shall  only  be  in  cases  where  there  was  no  remedy 
before  by  the  common  law.  It  was  enacted  that  if  the 
three  commissioners  could  not  all  attend,  two  should  be 
sufficient.  The  king's  sheriffs  and  bailiffs  were  to  be  at- 
tendant on  these  justices.  Besides  these  regulations  for 
the  observance  of  the  two  charters,  several  articles,  as 
the  act  calls  them,  were  enacted  for  amendment  of  the 
law,  not  of  less  importance  than  the  above  provisions. 
These  will  be  considered  in  their  proper  place. 

The  next  public  act  upon  the  subject  of  the  charters  is 
the  Ordinatio  Forestee,  33  Edw.  I.,  stat.  5,  containing  some 
regulations  about  the  purlieus  of  forests  (a).  In  the  next 
year  is  the  famous  statute  de  Tallagio  non  concedendo,  34 
Edw.  I.,  stat.  4  ;  and  another  'statute  concerning  the  forest, 
called  likewise  Ordinatio  Forestce. 

The  statute  de  Tallagio  non  concedendo,  like  the  Conjirma- 
iiones  Chartarum,  was  occasioned  by  the  question  De  Taiiamonm 
about  levying  money  for  carrying  on  foreign  concedendo. 
wars.2  The  king  had  required  that  every  freeholder  of 
£20  per  annum3  should  attend  him  into  Flanders,  or  pay 
him  a  compensation  in  lieu  thereof,  to  enable  him  to  go 
to  war  with  the  king  of  France,  in  behalf  of  Guy,  earl 
of  Flanders.  To  this  the  constable  and  marshal,  who  dis- 
tinguished themselves  on  the  former  occasion,  made  an 
opposition,  and  being  supported  by  many  potent  and  steady 
adherents,  they  at  length  compelled  the  king  to  make  a 
similar  declaration  with  that  in  the  Conjirmationes  Char- 
tarum.  There  was  now  more  cause  for  murmuring  than 
before ;  for  the  king  had,  the  last  year,  levied  a  talliage 
on  all  cities,  boroughs,  and  towns,  without  assent  of  par- 
liament ;  to  quiet  his  commons,  therefore,  as  well  as  to 
satisfy  his  nobles,  the  king  consented  in  the  present  statute 
to  a  parliamentary  declaration  about  levying  money.  It 
was  declared  that  no  talliage  or  aid  (which  included  those 

(a)  Most  of  the  old  statutes  are  repealed,  but  they  are  not  the  less  illus- 
trative of  legal  history. 

1  Stat.  5.  2  Of  this  statute,  vide  Mad.  Exch.,  vol.  i.,  762. 

8  This  is  the  value  of  a  knight's  fee  by  the  statute  de  militibus,  in  the  next 
reign. 
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feudal  aids  that  had  been  excepted  in  the  statute  of  Con- 
firmationes  Chartarum)  should  be  imposed  or  levied  by  the 
king  or  his  heirs,  without  the  will  and  assent  of  the  arch- 
bishops, bishops,  earls,  barons,  knights,  burgesses,  and 
other  freemen  of  the  commons  of  the  realm.1  Nothing 
was  to  be  taken  by  way  of  maletoute  (a  tax  before  men- 
tioned) for  sacks  of  wool.2  Respecting  purveyance,  which 
was  in  the  light  of  a  very  severe  tax,  it  was  declared,  as 
it  had  been  on  other  occasions  during  this  reign,  that  no 
officer  of  the  king  should  take  any  corn,  leather,  cattH?,  or 
other  goods,  of  any  one,  without  the  consent  of  the  owner.3 
After  these  provisions  concerning  taxation,  the  follow- 
ing general  declarations  were  made  in  favor  of  liberties 
claimed  by  the  subject.  That  all  men,  both  clergy  and 
lay,  should  have  their  laws,  liberties,  and  free  customs  as 
freely  and  fully  as  they  ever  were  accustomed  to  enjoy 
them;4  and  if  anything  was  introduced  by  this,  or  any 
former  law  or  custom  contrary  thereto,  it  was  declared 
null  and  void.5  There  was  at  the  same  time  a  free  pardon 
of  the  constable  and  marshal,  and  all  their  adherents,  who 
had  refused  to  attend  the  king  into  Flanders.6  For  the 
better  observance  of  the  charter,  it  was  directed  that  all 
archbishops  and  bishops  forever  should  read  it  in  their 
cathedral  churches,  and  openly  pronounce  a  curse  against 
all  those  who  violated  it  in  any  point.  The  king  put  his 
seal  to  this  statute,  or  rather  charter,  as  did  the  archbishops 
and  bishops,  who  all  voluntarily  swore  to  observe  the  ten- 
ure of  it  in  all  causes  and  articles,  according  to  the  best  of 
their  power.7  Thus  was  the  statute  de  Tallagio  non  conce- 
dendo  sanctioned  with  the  solemnities  attending  the  sev- 
eral confirmations  of  the  charters  of  liberties,  as  a  security 
of  equal  importance  with  those  great  supports  of  our  free 
constitution. 

The  Ordinatio  Forestce,  passed  in  the  same  year,  is  ushered 
ordinatio      in  with  a  preamble  expressing  very  feelingly 
Forest*.      fne  king's  compunction  for  the  hardships  suf- 
fered by  his  subjects  from  the  forest  laws.     One  great 
cause  of  these  was  the  abuse  of  indictments,  which,  in- 
stead of  being  presentments  by  the  country,  were  dictated 

1  Ch.  1.  2  Ch.  3.  3  Ch.  2.     Vide  post,  28  Edw.  I.,  stat.  3,  c.  ii. 

*  Ita  libere  et  integre  sicut  eas  aliquo  tempore  melius  et  plenius  habere  consueve- 

5  Ch.  4.  6  Ch.  5.  7  Ch.  6. 
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by  one  or  two  of  the  foresters,  upon  which  attachments 
issued,  and  the  parties  were  subjected  to  all  the  penalties 
of  law,  though  perhaps  clearly  innocent  of  any  offence  (a). 
These  foresters,  it  seems,  were  too  numerous,  and  derived 
their  whole  subsistence  from  the  plunder  of  the  forest,  in 
taking  wood,  venison,  and  the  like,  to  their  own  use.  To 
remedy  all  these  mischiefs  it  was  ordained  as  follows: 
First,  that  all  trespasses  de  viridi  et  venatione  should  be 
presented  by  the  foresters  within  whose  bailiwick  they 
were  committed  at  the  next  swainmote,  before  the  for- 
esters, verderors,  regardors,  agistors,  and  other  ministers 
of  the  forest ;  that  the  truth  should  be  there  inquired  of 
by  the  oath  as  well  of  knights  as  other  good  and  lawful 
men,  and  the  presentment  sealed  with  the  seals  of  the 
presenters,  otherwise  to  be  void  ;l  which  regulation  about 
the  seals  of  the  presenters  had  been  before  made  (as  will 
be  shown  hereafter)  in  regard  to  indictments  at  common 
law.  If  any  of  the  aforesaid  ministers  happened  in  the 
meantime  to  die,  the  justice  of  the  forest  was  to  put  in 
others,  that  there  might  be  a  sufficient  number  to  make 
the  presentment.  Other  officers  were  to  be  appointed  as 
before ;  only  verderors  were  to  be  elected  by  the  king's 
writ.2  None  of  the  before-mentioned  ministers  were  to 
be  put  on  assizes,  juries,  or  inquisitions  out  of  the  forest.3 
Any  officer  who  surcharged  the  forest  was  to  be  removed 
from  his  place,  and  imprisoned  at  the  discretion  of  the 
justice  of  the  forest;  and  at  every  swainmote  inquisition 
was  to  be  made  of  such  surcharges  and  oppressions  com- 
mitted by  the  officers  of  the  forest.4  The  justice  of  the 
forest  was  empowered,  in  the  presence  of  the  king's  treas- 
urer,   to    impose   fines   without   waiting   for   the    eyre.5 

(a)  Thus,  even  long  after  this  statute,  in  the  reign  of  Edward  III.,  it  ap- 
peared that  it  was  a  justification  for  arresting  and  imprisoning  a  man  that 
the  defendant  was  forester  in  fee  of  a  forest,  and  that  at  a  certain  swainmote 
it  was  presented  by  the  foresters,  verderors,  regardors,  and  agistors,  that  the 
plaintiff  had  hunted  the  deer  in  the  forest,  upon  which  the  defendant  came 
to  him  and  requested  him  to  find  pledges  to  answer  for  it  before  the  justices 
of  oyer  and  terminer  in  the  county ;  but  he  refused  to  do  so,  for  which  he 
was  arrested  and  imprisoned  until  lie  should  do  so,  according  to  the  statute ; 
and  then  it  was  said  that  the  party  could  not  traverse  the  presentment  of  the 
foresters,  though  as  to  that  the  reporter  added  a  query  (  Year-Book  of  45  Edw. 
III.,  fol.  7).  A  man  could  have  a  "free  chase,"  though  not  in  a  royal  forest, 
without  a  grant  (42  Edw.  III.,  fol.  2) ;  and  an  action  would  lie  for  hunting  the 
deer  in  a  free  chase  (43  Edw.  III.,  8). 

1Ch.  1.  2Ch.  2.  3Ch.  3.  *Ch.  4.  5  Ch.  6. 
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These,  with  some  regulations  of  a  temporary  kind,  were 
all  the  alterations  made  in  the  system  of  forest  law  by  this 
statute. 

These  are  all  the  acts  which  may  be  considered  as  of  a 
political  nature.  The  other  statutes  of  this  king  relate 
to  the  common  justice  of  the  kingdom;  the  principal  of 
which  are,  the  statute  of  Westminster  1,  statute  of  Glou- 
cester, Westminster  2,  Westminster  3,  and  Articuli  super 
Chartas.  It  is  to  these  that  Sir  Matthew  Hale  chiefly 
alludes  in  what  he  says  of  the  improvements  made  by 
this  king  in  the  administration  of  justice.  By  these, 
many  grievous  and  impracticable  parts  of  our  law  were 
corrected  or  removed,  and  others  more  apt  and  effectual 
substituted  in  their  place,  which  have  stood  ever  since, 
incorporated  into,  and,  as  it  were,  a  part  of  the  common 
law.  We  shall  now  treat  of  these  statutes  in  the  order  in 
which  they  were  made. 

The  statute  of  Westminster  the  first  (a)  (so  called  to 
distinguish  it  from  two  subsequent  statutes,  denominated 
likewise  from  parliaments  holden  at  Westminster)  is  the 
first  in  this  reign,  and  is  stat.  3  Edw.  I.  It  contains  fifty- 
one  chapters;  and  was  ordained,  says  the  general  pream- 
ble, ''  because  the  state  of  holy  church  had  been  evil  kept, 
and  the  prelates  and  religious  persons  of  the  land  grieved 
many  ways,  and  the  people  otherwise  entreated  than  they 
ought  to  be ;  the  peace  less  kept,  and  laws  less  used,  and 
offenders  less  punished  than  they  ought  to  be."  It  pro- 
vides, therefore,  in  the  course  of  fifty  chapters,  for  the 
correction  of  many  irregularities  in  the  exercise  of  certain 
privileges  and  rights,  and  for  the  better  administration  of 
justice,  both  civil  and  criminal.  The  first  chapter  ordains1 
generally,  that  the  peace  of  the  holy  church  and  of  the 
land  be  well  kept  and  maintained  in  all  points;  and  that 
common  right  be  done  to  all,  as  well  poor  as  rich,  without 
respect  of  persons.  It  then  provides  against  an  abuse 
which  had  lain  very  heavy  upon  religious  houses  and 
ecclesiastical  dignities.  Persons  who  were  descended 
from  the  founders,  and  officers  in  public  employments, 
used  to  claim  the  liberty  of  residing  there  on  their  jour- 
neys, with  board  and  lodging  for  themselves,  servants,  and 

(a)  A.  d.  1273. 
1  Ch.  1. 
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horses  ;  hunting  in  their  parks,  and  taking  other  liberties 
without  the  consent,  and  generally  much  against  the  in- 
clinations, of  the  persons  encroached  upon.  All  such 
intrusions  are  forbid,  under  pain  of  fine  and  imprison- 
ment; though  this  restraint,  says  the  act,  was  not  to 
withdraw  the  grace  of  hospitality  from  those  who  needed 
it, 

Some  points  of  the  common  law  were  recognized,  and 
more  firmly  established.  Concerning  wrecks 
of  the  sea,  it  is  agreed,  says  the  statute,1  that 
where  a  man,  a  dog,  or  a  cat,  escape  alive  out  of  the  ship, 
such  ship  or  barge,  or  any  therein  shall  not  be  adjudged 
wreck  ;2  but  the  goods  shall  be  saved  and  kept  by  view  of 
the  sheriff,  coroner,  or  king's  bailiff,  and  delivered  into 
the  hands  of  such  as  are  of  the  town  where  the  goods 
were  found  ;  so  that  if  any  within  a  year  and  a  day  sued 
for  them,  and  proved  them  to  be  his,  or  his  lord's  or 
master's,  and  that  they  were  lost  while  in  his  care,  they 
should  be  restored  ;  if  not,  they  were  to  belong  to  the 
king,  and  to  be  seized  by  the  sheriff,  coroners,  and  bailiffs, 
and  delivered  to  the  inhabitants  of  the  town,  who  should 
be  answerable  for  them,  as  wreck  belonging  to  the  king, 
before  the  justices:  in  like  manner,  where  the  wreck  be- 
longed to  any  other  person  (a),  a  breach  of  the  above 
regulation  was  to  be  punished  with  imprisonment  and 
fine. 

A  provision  was  made  to  secure  the  freedom  of  all  elec- 
tions ;  a  more  important  object,  perhaps,  than  it  is  even  at 
this  day;  for,  at  that  time,  sheriffs,  coroners,  and  other 
officers,  who  had  great  sway  in  the  administration  of 
justice,  were  all  elected  by  the  people  (b).     It  was  with  a 

(a)  Wreck,  i.  e.,  the  privilege  of  taking  it,  might  belong  to  a  private  per- 
son or  public  body,  by  special  grant  from  the  crown ;  and  it  is  mentioned  by 
Britton  and  Bracton  as  one  of  the  "liberties,"  "privileges,"  or  "franchises," 
which  might  be  granted  by  the  crown  to  subjects.  Thus  Bracton  mentions 
"  wreckum  maris,"  as  one  of  these  franchises  (Lib.  ii.,  c.  xxix.,  fol.  56).  So 
Britton  mentions  the  franchise  "  de  aver  wreck  de  meer"  (fol.  x.).  Both 
agree  that  for  the  absence  of  any  grant  or  prescription  it  would  belong  to 
the  crown ;  and  see  the  subsequent  chapter  of  this  statute  as  to  franchises 
held  by  subjects. 

(6)  Lord  Coke,  commenting  upon  this  statute,  says:  It  declared  a  prin- 
ciple of  the  common  law,  for,  before  the  act,  the  electors  had  not  their  free 
nor  due  elections,  for  sometimes  by  force,  sometimes  by  menaces,  the  electors 
were  wrought  to  make  election  of  men  unworthy  or  not  eligible,  so  as  their 

1  Ch.  4.  *  Vide,  9. 
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-view  to  these,  and  not,  probably,  to  any  representatives  of 
the  people,  that  this  law  referred ;  however,  as  it  is  in 
general  words,  it  may  have  a  construction  which  will 
extend  it  to  elections  that  have  been  appointed  since  for 
any  purpose  whatever.  Because  elections  ought  to  be 
free,  says  the  act,1  the  king  commands,  that  no  man  by 
force  of  arms,  nor  by  malice,  or  menacing,  shall  disturb 
any  in  making  a  free  election. 

A  restraint  was  put  on  purveyance;2  constables  and 
chatellains  were  not  to  make  prises  (that  is,  to  purvey)  on 
persons  who  were  not  of  the  town  where  the  castle  was : 
and  further,3  if  purveyors  did  not  pay  the  money  they 

election  .was  neither  due  nor  free.  And,  he  adds,  that  the  statute  extends 
to  all  elections,  and  it  would  seem  that  it  was  not  confined  to  popular  or 
public  elections,  but  included  cases  where  parties  had  a  right  of"  option  or 
election  to  exercise  in  matters  of  private  right.  Thus  the  statute  de  prceroga- 
tiva  regis  said  that  a  woman,  married  under  age,  might  elect  whether  she 
would  abide  by  her  first  husband — "Et  tunc  eligat  ilia  utrum  maluerit  ha- 
bere virum  ilium  vel  alium  quern  ei  rex  obtulerit,"  etc.  And  upon  this  it 
was  argued,  when  the  king  claimed  the  value  of  the  marriage,  that  the  fe- 
male ward  had  her  election,  and  that  it  ought  to  be  free;  and  Huls,  "bache- 
lor of  law,"  argued  much  in  Latin  about  it.  And  Paston  said  that  the 
statute  which  gave  an  election  did  not  declare  the  common  law,  for,  at  com- 
mon law,  the  ward  could  not  be  forced  to  marry ;  only  if  she  did  not  marry 
the  person  proposed  by  the  guardian,  then  she  must  pay  the  penalty.  On 
the  other  side  it  was  urged,  that  if  the  ward  had  to  pay  the  value  the  election 
could  not  be  without  compulsion,  and  so  would  not  be  free.  And  it  was 
said,  "  Election  est  done  par  le  statute  et  electio  est  libera"  [Year-Book,  7 
Hen.  VI,  fol.  11,  c.  xii.).  Lord  Coke  quite  adopts  the  view  that  this  was 
the  common  law,  and  that  therefore  the  above  act  was  declaratory ;  and  he 
says,  "This  act  extends  to  all  elections,  in  counties,  cities,  universities,  cor- 
porations, and  other  places"  (2  Inst.,  169).  And  then  he  refers  to  c.  x.,  as 
to  elections  of  coroners;  as  to  which  he  says:  "The  office  of  a  coroner  was 
and  is  eligible  in  full  county  by  the  freeholders,  by  the  king's  writ  de  coro- 
natore  eligendo."  The  reason  whereof  was,  that  both  the  king  and  the  county 
had  a  great  interest  in  the  due  execution  of  his  office,  and  therefore  the  com- 
mon law  gave  the  freeholders  to  be  electors  of  him.  And  for  the  same  rea- 
son of  ancient  time,  the  sheriff  who  had  custodiam  comitatus  was  also  eligible. 
This,  however,  is  very  questionable.  At  all  events,  if  popularly  elected  in 
Saxon  times,  the  sheriff  certainly  was  not  so,  after  the  Conquest,  for  instances 
are  numerous  of  persons  appointed  by  the  king  to  be  sheriffs  of  several  coun- 
ties for  a  course  of  years  or  for  life ;  and  it  was  a  common  thing  to  make  a 
king's  justice  sheriff,  or  a  sheriff  king's  justice  (see  c.  ii.)  The  present  king 
in  the  20th  year  of  his  reign,  in  the  articuli  super  chartas,  restored,  says  Coke, 
the  ancient  election  of  sheriffs.  "  Le  roy  ad  grant  a  son  people  que  ils  eient 
election  de  lour  viscounts  en  chescun  countie,  ou  viscount  n'est  de  fee,  s'ils 
voullient"  (28  Edw.  I,  c.  viii.,  13).  But  this,  it  will  be  observed,  had  an 
important  exception,  and  by  subsequent  statutes  the  election  was  virtually 
revested  in  the  crown  [vide  stat.  9  Edw.  II.  de  vise. ;  14  Edw.  Ill,  7,  12 ; 
Rich.  II.,  c.  ii.)     The  coroner,  however,  continues  to  be  a  popular  officer. 

1  Ch.  5.  2  Ch.  7.  3  Ch.  32. 
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received  at  the  exchequer,  as  it  was  a  great  inconvenience; 
to  the  creditors  of  the  crown,  and  a  slander  of  the  king, 
the  amount  was  to  be  levied  of  their  lands  and  goods  ;  and 
if  they  had  none,  they  were  to  be  imprisoned  (a).  Another 
hardship  on  the  public  consisted  of  excessive  tolls  de- 
manded (b)  in  some  towns  for  the  privilege  of  the  market, 

(a)  This  only  appeared  when  the  money  had  been  actually  received  from 
the  exchequer,  so  that  there  had  been  a  species  of  embezzlement.  Ordina- 
rily the  remedy  for  a  tortious  or  wrongful  injury,  done  by  the  king's  officers 
under  pretext  of  purveyance  or  otherwise,  was  by  petition  of  right,  as  where 
the  king's  officers  disturbed  the  taking  of  tithes  (case  of  the  prior  of  Christ 
Church,  31  Edw.  I.,  Rot.  Pari.,  59  ;  Ryley's  Plac.  Pari,  208.)  So  of  a  wrong- 
ful distress  by  the  king's  officers  (John  Mowbray's  case,  33  Edw.  I.,  1  Pot. 
Pari,  163).  So  for  wool  wrongfully  taken  for  the  king's  use  (Michael  de 
Harla's  case,  33  Edw.  I.,  1  Pot.  Pari,  163).  So  for  wheat  seized  under  pre- 
tence of  a  royal  commission  (14  Edw.  II,  1  Rot.  Pari,  320).  Purveyance, 
when  really  necessary  for  the  support  of  the  royal  household,  was  in  that  age 
undoubtedly  legal,  as  a  part  of  the  royal  prerogative;  but  then  it  only 
amounted  to  pre-emption  and  implied  payment,  and  it  was  grossly  abused. 
Hence  it  had  been  the  subject  of  one  of  the  clauses  in  Magna  Charta. 

(6)  Lord  Coke's  comment  upon  this  is :  "  In  the  troublesome  and  irregular 
reign  of  Henry  III.  outrageous  tolls  were  taken  and  usurped  in  cities,  boroughs, 
and  towns  where  fairs  and  markets  were  kept,  to  the  great  oppression  of  the 
king's  subjects,  by  reason  whereof  very  many  did  refrain  from  coming  to  fairs 
and  markets,  to  the  hindrance  of  the  common  weal ;  for  it  hath  ever  been  the 
policy  and  wisdom  of  this  realm,  that  fairs  and  markets,  and  especially  the 
markets,  be  well  furnished  and  supplied"  (2  Inst,  219).  As  to  toll,  more  is 
said  in  the  exposition  of  the  second  statute  of  Westminster,  vide  post.  It  is 
to  be  observed,  that  the  present  enactment  is  against  outrageous  toll,  which 
seems  to  point  to  a  toll  unreasonable  in  amount,  though  Coke  thought  it  also 
included  tolls  taken  when  none  were  due ;  as  to  which,  however,  in  the  treatise 
of  Bracton,  it  appears  there  was  a  remedy  provided  already  by  the  com- 
mon law  {Bracton,  fob  56).  Lord  Coke  connects  the  exaction  of  tolls  at  mar- 
kets with  the  ancient  Saxon  laws  as  to  witnesses  to  contracts,  for  which  he 
cites  the  Mirror,  c.  i.,  s.  3.  He  says :  "  Toll  to  the  market  is  a  reasonable 
sum  of  money  due  to  the  owner  of  the  market  upon  sale  of  things  tollable 
within  the  market.  And  this  was  at  the  first  invented,  that  contracts  might 
have  good  testimony,  and  be  made  openly ;  for  of  old  time,  secret  contracts 
were  forbidden,  and  the  Mirror  saith  truth",  for  the  ancient  law  was  so."  And 
then  he  cites  the  laws  of  Ina  and  Athelstan :  "  Nemo  extra  oppidum  nisi  prce- 
sente  propposito  aliusve  fide  dignis  hominibus,  quicquara  emito.  Ne  quis 
extra  oppidum  quid  emat;"  in  which  Coke  says:  "Oppidum  is  to  be  taken 
for  market."  He  goes  on  to  state  that  fairs  and  markets  can  only  be  by 
grant  or  prescription,  and  that  the  grant  of  a  market  does  not  necessarily 
imply  a  toll  which  requires  a  special  grant,  and  that  will  require  considera- 
tion if  it  be  after  the  establishment  of  the  market.  He  also  points  out  that 
no  toll  can  be  claimed  for  things  not  sold,  unless  it  be  by  custom,  used  time 
out  of  mind,  which  custom  none  can  challenge  that  claim  the  market  by  grant 
within  the  time  of  memory,  namely  since  the  time  of  Richard  I.  (Ibid.,  221). 
He  further  points  out,  that  the  king  (where  he  does  not  prejudice  prior 
grantees)  can  grant  special  privilege  of  exemption  from  toll,  for  which  he 
cites  two  old  cases  of  this  and  the  next  reign,  one  the  case  of  the  abbot  of  St. 
Edward,  Rot.  Pari.  an.  18  Edw.  I.,  fol.  2 ;  and  the  other  2  Edw.  II.  the  case 
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in  others  for  murage,  that  is,  for  inclosing  their  towns ; 
both  these  were  restricted,  under  forfeiture  to  the  king  of 
the  franchise  so  abused.1 

Such  were  the  miscellaneous  articles,  regulated  by  this 
statute,  that  could  not  be  easily  reduced  to  any  of  the 
heads  into  which  the  remainder  of  it  will  divide  itself. 
These  are  tenures  and  property,  the  administration  of  justice, 
and  the  criminal  law. 

The  services  and  fruits  of  tenure  were  an  endless  subject 
of  jealousy  and  contest  in  these  times.  We  have  already 
seen  what  was  done  in  the  last  reign  to  ascertain  these 
claims,  and  temper  the  inconveniences  result- 
ing therefrom.  The  heaviest  of  these  were 
wardship  and  marriage  ;  and  the  following  attempts  were 
now  made  still  further  to  regulate  them.  In  the  case  of 
heirs  being  in  ward  to  their  lords,2  it  was  provided  and 
declared  that  Magna  Charta  should  be  observed,3  that  their 
land  should  not  be  wasted  (a).  All  spiritual  dignities 
were  to  be  kept  in   like  manner,  without  spoil  or  waste, 

of  the  merchants  of  Brummagham  (qu.  Birmingham)  (2  Inst,  221).  With 
regard  to  the  proper  amount  due  for  the  toll,  Lord  Coke  says :  "  I  can  tell 
what  was  due  of  old,  and  what  was  ordained  in  times  past  to  be  paid,  for  the 
Mirror  saith :  Que  faires  et  markets  se  fissent  per  lieus,  et  que  acliators  de 
blee,  et  beasts  donassent  toll  a  less  bailifes  des  seigniours  de  markets,  ou  de 
faires,  cest  ascavoire  maile  de  dixe  soux  de  biens,  et  demeynes,  meynes,  mey- 
nes  and  de  pluis,  pluis  al  afferant,  essint  que  nul  tol  passast  un  denier  de  un 
manere  de  merchandize,  et  cest  tolle  fuit  trove  par  testmoigner  les  contracts, 
car  chescun  privie  contract  fuit  defendue"  (Mirror,  c.  i.,  s.  3).  But  the  value 
of  money  fluctuates,  so  that  a  penny  in  Saxon  times  might  be  equal  to  five 
shillings"  now;  and  Lord  Coke  adds,  "But  at  this  day,  there  is  not  one  cer- 
tain toll  to  be  taken,  but  if  that  which  is  taken  be  not  reasonable,  it  is  pun- 
ishable by  this  statute;  and  what  shall  be  deemed  in  law  to  be  reasonable, 
shall  be  judged,  all  circumstances  considered,  by  the  judges  of  the  law,  if  it 
come  judicially  to  be  determined"  (fol.  222). 

(a)  Many  cases  in  the  Year-Books  in  the  following  reign  illustrate  the  sys- 
tem of  wardships.  Thus,  in  trespass  brought  by  an  infant,  the  defendant 
pleaded  that  the  plaintiff's  father  held  a  house  and  land  of  the  Prince  of 
Wales  by  escuage,  and  died,  whereupon  the  prince  seized  the  wardship,  and 
granted  it  to  the  defendant,  who  thereupon  entered  (22  Assize  44,  fol.  12). 
Here,  it  will  be  seen,  that  the  wardships  were  granted  out  by  the  feudal 
lords  —  no  doubt,  to  the  highest  bidder,  whose  interest  it  thus  became  to  op- 
press and  impoverish  the  estate  in  order  to  derive  the  greatest  profit.  But 
the  worst  incident  of  wardship  was,  that  it  applied  to  the  person  as  well  as 
the  estate.  Thus,  in  an  action  against  the  prior  of  a  convent  for  imprisoning 
the  plaintiff  twenty-six  years  before,  in  the  10  Edward  III.,  the  plea  was, 
that  the  defendant  seized  the  body  of  the  plaintiff  as  ward,  and  as  heir- 
apparent  to  his  father,  who  held  his  land  of  the  prior  by  knight-service  (22 
Assize,  fol.  109,  p.  85). 

1  Ch.  31.  2  Ch.  21.  3  Namely,  c.  4,  5,  6.        Vide  ante,  324. 
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during  their  vacancy.  Of  such  heirs  who,  being  in  ward, 
married  without  consent  of  their  guardians  before  they 
were  fourteen  years  old,  it  was  declared  that  the  statute 
of  Merton  should  be  observed  ;T  and  it  was  now  further 
enacted,2  that  those  who  married  without  consent  of  their 
guardians,  after  they  had  passed  fourteen  years,  should 
forfeit  the  double  value  of  their  marriage,  as  directed  by 
that  act ;  and  moreover,  that  the  ravisher  or  detainer  of 
such  ward  should  be  answerable  to  the  guardian  to  the 
full  value  of  the  marriage  for  the  trespass,  and  make 
amends  also  to  the  king,  as  directed  by  the  same  act. 
Next,  as  to  heirs  female,  that  lords  might  not  prevent 
their  marrying  in  order  to  keep  possession  of  their  lands, 
it  was  ordained,  that  after  they  had  accomplished  the  age 
of  fourteen  years,  the  lord  should  not  keep  their  lands 
more  than  two  years  ;  and  if  in  that  time  the  lord  did  not 
marry  them,  they  were  to  have  an  action  to  recover  the 
inheritance,  without  giving  anything  for  wardship  or 
marriage.  But,  on  the  other  hand,  if  a  female  ward  wil- 
fully refused  a  marriage  provided  by  her  guardian,  being 
such  as  would  not  disparage  her,  he  was  entitled  to  hold 
the  inheritance  till  she  was  twenty-one  years  old,  and 
further,  till  he  had  taken  the  value  of  the  marriage. 

In  protection  of  wards,  it  was  provided,  by  another  act,3 
that  if  a  guardian  or  chief  lord  infeoffed  any  one  of  land 
that  was  the  inheritance  of  a  child  who  was  in  ward  to 
the  disherison  of  the  heir,  the  heir  should  recover  by  assize 
of  novel  disseisin  against  the  guardian  and  the  tenant : 
and  if  the  land  was  recovered,  the  seisin  should  be  deliv- 
ered by  the  justices  to  the  next  friend  of  the  heir,  to 
whom  the  inheritance  could  not  descend,  who  was  to  im- 
prove it  for  the  use  of  the  heir,  and  answer  for  the  issues 
when  he  came  of  age.  If  the  infant  was  carried  away,  or 
anywise  disturbed  in  pursuing  the  remedy  here  given,  the 
assize  might  be  brought  by  his  next  friend. 

Another  burden  of  tenure  was  the  aids  demanded  by 
the  lord  pur  fairefil  chevalier,  and  pur  file  marier. 
These  had  never  been  ascertained,4  but  had  been 
levied  at  the  discretion  of  the  lord,  who  sometimes  exacted 
unreasonable  supplies  in  this  way,  .and  those  much  oftener 
than  was  necessary.     It  was  therefore  declared5  that,  for 

1  Namely,  c.  6.     Vide  ante,  56.  3  Ch.  48.  *  Ch.  36. 

2  Ch.  22.  «  Vide  ante. 
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the  future,  there  should  be  taken  of  a  knight's  fee  twenty 
shillings  only,  and  the  same  sum  for  land  in  socage  of  ten 
pounds,  and  so  in  proportion.  This  wras  not  to  be  levied 
for  making  the  lord's  son  a  knight  till  he  was  fifteen  years 
of  age,  nor  for  the  marriage  of  his  daughter  till  she  was 
seven.  If  the  father  died  before  he  had  married  his 
daughter,  his  executors  were  to  be  answerable  out  of  his 
goods  for  the  sum  levied  ;  and  should  the  goods  be  insuffi- 
cient, the  heir  was  to  be  charged  therewith.  Thus  far  of 
the  fruits  of  tenure,  and  of  property  in  land. 

Next  as  to  the  administration  of  justice.  Before  we 
consider  such  provisions  as  related  to  the  discussion  of 
causes,  with  the  process  and  proceedings  therein,  wTe  shall 
first  mention  those  made  for  putting  the  special 
remedy  by  distress  on  a  foot  of  convenience  and 
effect.  The  provisions  made  by  the  statute  of  Marlbridge 
were  of  an  important  nature,  and  as  they  touched  the 
mischief  then  mostly  prevalent,  it  was  above  all  things 
to  be  desired  that  they  should  be  enforced  (a).     The  first 

(a)  The  statute  was  explained  by  a  case  which  arose  in  the  reign  of  Ed- 
ward IV.  Trespass  was  brought  upon  the  statute  of  Marlbridge,  c.  iv.,  quod 
niillus  de  cete.ro  dud  faciat  distringas,  etc.,  for  driving  a  trespass  out  of  one 
county  into  another,  and  the  lord  pleaded  that  the  distress  was  for  rent  due 
for  land  held  of  a  manor  in  another  county,  and  that  therefore  the  distress 
was  driven  thither.  The  court  were  divided  in  opinion  as  to  whether  this 
was  an  excuse.  One  judge  said  the  lord  could  justify,  for  the  intent  of  the 
statute  was,  that  before  the  act  the  distrainer,  even  in  case  of  distress  damage 
feasant,  could  always  drive  the  distress  into  another  county,  so  that  the 
owner  could  not  know  where  he  could  sue  replevin,  and  that  therefore  the 
words  of  the  act  were  si  vicinus  super  vicinum  hoc  faciat,  etc.,  so  that  the  mis- 
chief was  that,  and  did  not  arise  where  the  lord  had  a  reason  for  removing 
the  distress.  A  case  was  cited  of  the  1  Hen.  VI.  to  that  effect,  and  so  the 
court  seemed  disposed  to  hold,  but  for  another  fault  it  would  seem  the  plea 
was  held  bad  (22  Edw.,  fol.  12).  It  has  already  been  observed,  in  comment- 
ing upon  the  statute  of  Marlbridge,  that  wrongful  distresses,  or  rather  illegal 
seizures  of  cattle  under  color  or  pretence  of  distresses,  were  the  most  com- 
mon form  of  oppression  suffered  by  the  body  of  the  people  in  this  age,  and 
thus  it  is  that  the  remedies  for  this  species  of  wrong  were  of  the  greatest  and 
most  general  importance;  and  one  of  the  largest  chapters  in  Britton,  "De 
prises  des  avers,"  relates  thereto.  It  touches  upon  the  obvious  hardship  of 
detention  of  cattle,  and  provides  a  summary  remedy,  "  pur  ceo  que  bestes  et 
autres  distresses  ne  soient  mie  trop  longement  detenus  emparkes  (impounded) 
que  le  viscount  per  simple  pleintes,  et  par  plegges,  deliverent  teles  des- 
tresses"  (fol.  54).  That  is,  that  the  sheriff,  on  account  of  the  hardship, 
might  give  a  summary  remedy  by  replevin  ;  and  he  might  use  force  for  the 
purpose,  and  distrain  the  disturbers,  and  arrest  them  (Ibid.)  Then  the 
bailiffs  of  the  sheriff  having  got  the  cattle,  and  taken  pledges  for  their  re- 
turn should  it  be  accorded,  there  was  a  summary  procedure  provided  for  the 
determination  of  the  plaint  or  suit  of  replevin,  which  is  carefully  described 
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statute  of  this  reign  is,  in  effect,  nothing  more  than  an 
injunction  to  observe  it;  for  it  says,1  that  some  persons 
take  and  cause  to  be  taken,  beasts,  and  chase  them  out  of 
the  county,  which  is  hereby  forbid ;  and  if  any  offend 
against  this  injunction,  they  shall  be  fined  as  directed  by 
the  statute  of  Marlbridge;2  as  shall  those  who  take  beasts 
wrongfully  and  distrain  out  of  their  fee,  who  shall,  be- 
sides, be  punished  in  proportion  to  the  trespass.  Thus 
this  act  is  a  confirmation  of  the  statute  of  Marlbridge, 
with  these  differences :  that  statute  speaks  only  of  dis- 
tresses ;  this,  of  all  takings;  that  prohibits  all  distresses; 
this,  only  distraining  of  beasts ;  that  concerns  those  who 
take  ;  this  extends  to  those  who  cause  to  be  taken.3 

The  next  statute  on  the  subject  of  distresses  goes  much 
further  towards  removing  this  peculiar  remedy  from  the 
hands  of  individuals,  and  submitting  it  to  the  officers  of 
justice.  It  is  provided,4  that  if  any  take  the  beasts  of 
another,  and  cause  them  to  be  driven  into  a  castle  or  fort- 
ress, and  there  withhold  them  against  gages  and  pledges, 
whereupon  they  are  solemnly  demanded  by  the  sheriff,  or 
some  other  bailiff"  of  the  king,  the  sheriff  or  bailiff,  at  the 
suit  of  the  plaintiff,  taking  with  them  the  power  of  the 
county  or  bailiwick,  should  endeavor  to  make  plevin  of 

in  this  chapter  x.  of  Britton  (fol.  55).  Or  the  party  distraining  might  avow 
and  justify  the  taking  of  the  cattle  on  the  ground  that  they  were  damaye  fea- 
sant, and  detained  as  pledges  for  reasonable  satisfaction ;  to  which  the  owner 
might  reply,  that  he  offered  to  make  "  dues  amendes  par  les  taxation  de 
ascun  de  ses  bones  veisins  (voisins)  et  il  reson  refusaunt,"  etc.  (fol.  56),  or 
that  he  put  the  matter  in  arbitration,  "  en  le  arbitrement  de  tiel  et  tiel,  les 
quex  arbitrement,  que  il  n'y  avoit  nul  damage  fait,"  etc.  (fol.  57).  This 
passage  is  interesting  as  showing  how  our  ancestors  settled  the  question  — 
which  has  not  been  so  satisfactorily  disposed  of  in  modern  times  —  how  the 
reasonable  amends  should  be  adjusted  or  ascertained.  It  will  be  observed 
that  they  still  made  good  use  of  the  simple  and  salutary  proceedings  by 
arbitration  of  the  neighbors,  which,  as  has  been  shown  in  describing  the  Saxon 
system,  was  what  the  court  of  the  hundred  or  county  virtually  came  to. 
Then  the  chapter  goes  on  to  describe  the  procedure  in  case  the  distress  is 
justified  on  the  ground  of  rent  or  other  service  being  in  arrear.  Then  it 
proceeds  to  declare  that  these  who  distrained  for  more  than  the  value  of 
their  demand  should  be  amerced  for  the  outrage,  ''soient  en  la  mercy  pour 
le  outrage;"  and  those  who  made  a  double  distress  —  distraining  again, 
pending  the  proceeding  on  a  prior  distress  —  were  to  be  imprisoned  and  fined 
(fol.  60-62).  There  is  no  portion  of  the  law  of  the  age  winch  will  be  found 
guarded  so  carefully,  and  described  so  particularly,  as  that  relating  to  dis- 
tresses. 

1  Ch.  16.  3  2  Inst.,  191. 

2  Viz.,  ch.  2,  4,  and  15.     Vide  ante,  326-330.  *  Ch.  17. 
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the  beasts  taken  (a) ;  and  if  any  obstruct  them,  or  there 
is  no  one  belonging  to  the  lord  or  taker  to  give  an  answer, 
or  make  deliverance,  lie  shall  lie  warned  of  the  matter; 
and  if  he  does  not  forthwith  deliver  the  cattle,  the  king, 
for  the  trespass  and  despite,  shall  cause  the  castle  or  fort- 
ress to  be  beaten  down,  and  no  permission  shall  after- 
wards be  given  to  rebuild  it.  The  plaintiff  shall  be  rec- 
ompensed by  the  lord,  or  him  that  took  the  beast,  in 
double  damages  for  all  the  loss  he  sustained  after  the  first 
demand  made  by  the  sheriff  or  bailiff;  and  if  he  that  took 
the  beasts  has  not  wherewith,  the  lord  shall  make  the  rec- 
ompense upon  the  spot,  at  the  time  the  sheriff  or  bailiff 
makes  the  deliverance.  It  was  further  directed  that,  in 
cases  where  the  sheriff  ought  to  deliver  the  king's  writ  to 
the  bailiff  of  the  lord  of  such  castle  or  fortress,  if  the 
bailiff  will  not  make  deliverance,  the  sheriff  (not  waiting 
for  a  writ  of  nan  omittas,  as  heretofore)  shall  do  his  office 
without  further  delay  ;  and  not  only  where  the  writ  of 
replevin  is  issued,  but  also  upon  a  plaint,  as  authorized  by 
the  statute  of  Marl  bridge.1  The  statute  says,  if  these 
violences  were  committed  in  the  marches  of  Wales,  or 
anywhere   else  where   the   king's  writ  runneth  not,  the 

(a)  The  mischief  before  this  act,  says  Coke,  was  that  great  men,  when  they 
took  a  distress  of  the  beasts  of  their  tenants  or  neighbors,  to  prevent  the 
course  of  justice,  or  to  enforce  the  owner  to  yield  to  their  desire,  would  drive 
the  beasts  into  a  castle  or  fortress,  and  then  detain  and  keep  them,  so  as  no 
replevy  could  be  made  according  to  the  ordinary  course  of  law,  for  that,  in 
case  of  a  subject,  the  sheriff' could  not  break  the  castle  or  fortress.  This  act 
givetli  remedy,  that  the  sheriff,  taking  with  him  the  power  of  the  county, 
may  make  replevin.  And  note,  says  (Joke,  that  every  man  is  bound  by  the 
common  law  to  assist  the  sheriff  in  his  office  for  the  execution  of  the  king's 
writ,  or  the  bailiffs  who  have  the  sheriff's  warrant.  So  Bracton,  "  Et  si 
(vicecomes)  aliquem  invenerit  resistentem  assumptis  secum  (si  opus  fuerit) 
militibus  et  liberis  hominibus  de  comitatu,  ad  sufficientiam  capiat  corpora 
hominum  resistentium,  et  illos  imprisona  salvo  custodiat"  {Bracton,  lib.  v., 
s.  443).  And  so  in  the  statute  Westminster  2,  c.  xxxix.,  it  was  provided  that 
sheriffs  should  not  falsely  return  that  they  could  not  execute  the  king's  writs, 
but  that  the  sheriff,  in  any  such  case,  assumpto  secum  posse  comitatui  sui,  should 
go  to  make  execution  (Stat.  West.  2.  c.  xxxix.).  And  statute  2  Edw.  III.,  c. 
v.,  provided  that  the  sheriff  should  be  bound  to  receive  writs.  And  Coke 
cites  a  case  in  the  reign  of  Edw.  II.,  that  a  sheriff  returned  that  he  could 
not  execute  the  king's  writs  for  resistance  of  certain  persons,  and  because  he 
did  not  take  the  power  of  the  county  in  aid  of  the  execution,  as  the  statute 
willed,  he  was  amerced  in  twenty  marks  (19  Edw.  II.,  title  Execution,  24). 
And  it  is  holden  as  a  maxim  of  law,  that  it  is  not  lawful  for  any  man  to 
disturb  the  ministers  of  the  king  in  the  due  execution  of  the  king's  writs  (2 
Inst.,  194). 

1  Vide  ante,  329. 
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king,  who  is  sovereign  lord  over  all,  should  do  right  to 
those  who  complained,  a  clause  which  at  once  asserted  the 
king's  dominion  over  that  country,1  and  left  the  measure 
of  its  exercise  at  his  discretion. 

The  first  ohject  that  draws  our  attention  in  considering 
the  administration  of  justice,  is  the  jurisdiction  of  courts. 
Some  provision  was  made  towards  aholishing  inconvenient 
customs,  and  regulating  the  order  of  hearing  and  decid- 
ing causes  (a). 

A  singular  custom  had  prevailed  in  many  cities,  bor- 
oughs, and  towns  corporate  (6),  that  if  any  person  of  one 

(a)  It  has  already  been  noticed  that  our  municipal  institutions  are,  along 
with  the  manorial,  the  most  ancient  of  our  institutions,  having  undoubtedly- 
been  derived  from  the  Romans  during  their  occupation  of  the  country,  whether 
in  the  form  of  municipal  corporations,  or  guilds,  or  colleges,  or  incorporated 
companies,  which  some  have  supposed  to  have  been  of  Saxon  origin,  but 
which  were  really  of  Roman  origin.  Much  of  our  law  was  embodied  in 
these  institutions,  and  some  of  the  most  ancient  of  our  local  customs  are  the 
customs  of  cities  which  go  back  to  the  time  of  the  Romans.  Among  these 
ancient  customs  was  that  of  foreign  attachment,  as  it  was  called,  that  is,  the 
custom  of  attaching  the  funds  of  a  debtor  residing  in  some  other  or  "  foreign  " 
city  or  town,  and  so  not  within  the  town  in  which,  the  creditor  lived.  It  is 
to  that  the  following  passage  seems  to  refer. 

(b)  The  custom  of  foreign  attachments  existed  not  only  in  such  great  cities 
as  those  of  London  and  Bristol,  in  which  it  still  prevails,  but  in  many  others 
in  which  it  is  obsolete,  as  in  Exeter,  Chester,  or  Oxford.  Thus,  in  the  old 
reports,  there  are  cases  of  foreign  attachment  in  Exeter  (Hake  v.  Walker, 
1  Bolls  Abr.,  554).  The  earliest  case  in  which  the  custom  appears  pleaded 
in  the  city  of  London  is  the  case  of  Bowser  v.  Collins  ( Year-Book,  22  Edward 
IV,  fol.  30),  where  the  custom  is  set  out  fully  on  the  certificate  of  the  Records 
of  London.  The  custom  is  there  stated  thus:  "That  upon  a  plaint  in  the 
court  of  the  mayor,  if  the  defendant  had  no  goods  in  the  city  by  which  lie 
could  be  distrained  to  do  right,  but  it  appeared  that  any  one  in  the  city  was 
indebted  to  him,  then,  unless  the  party  could  dispute  the  debt,  it  might  he 
'  attached '  in  his  hands,  to  answer  the  claim  of  the  plaintiff."  The  principle 
of  custom  prevailed  strongly  in  our  law.  Tims,  it  was  enough  if  the  pro- 
ceedings in  the  court  of  a  manor  were  according  to  the  custom  of  the  manor 
(  Year-Book,  11  Edward  III.,  fol.  60).  But  then  the  custom  must  be  reason- 
able, and  the  custom  of  foreign  attachment  was  so ;  but  that  stated  in  the 
text  was  not  so,  and  therefore  was  corrected  and  qualified  by  the  statute  ut 
supra.  Customary  local  courts  existed  in  almost  all  towns  and  cities  for  the 
recovery  of  debts  from  persons  residing  there ;  but  in  order  to  bring  a  suit  in 
a  local  court,  it  was  necessary  that  the  debt  should  have  arisen,  and  that  the 
debtor  should  reside  within  the  local  limit  of  its  jurisdiction.  Hence,  if 
the  debts  arose  elsewhere,  a  difficulty  arose;  and,  in  favor  of  trade,  a  custom 
had  arisen  in  our  principal  cities,  that  if  the  debtor  had  funds  or  assets  in 
the  place  where  his  creditor  lived,  the  latter  might  attach  them;  and  so,  if 
any  one  there  was  indebted  to  the  debtor,  the  creditor  might  attach  that  debt, 
as  payable  to  himself.  This  was  not  unreasonable ;  but  it  should  seem  that 
in  some  places  it  had  become  misunderstood  or  perverted,  and  hence  the 
present  enactment. 

]  This  was  seven  or  eight  years  before  the  conquest  of  Wales,  and  the 
making  of  the  Statutum  Wallia.      Vide  ante,  375-378. 
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city,  society,  or  merchant-guild  was  indebted  to  some  one 
of  another  city,  society,  or  merchant-guild,  and  if  any 
other  of  that  city,  society,  or  merchant-guild  came  into 
the  city,  society,  or  merchant-guild  where  the  creditor 
was,  that  the  creditor  might  charge  such  foreigner  with 
the  debt  of  the  other.1  It  was  this  custom  that  occasioned 
the  following  statute,2  which  enacts,  that  in  no  city,  bor- 
ough, town,  market,  or  fair,  should  any  foreigner  be  dis- 
trained for  a  debt  of  which  he  was  not  the  debtor  or 
surety ;  and  such  distress  was  to  be  immediately  delivered 
by  the  bailiff  of  the  place,  or  the  king's  bailiff,  and  the 
offender  to  be  grievously  punished. 

There  was  another  instance,  though  not  so  singular  as 
the  former,  where  these  local  jurisdictions  exercised  an 
authority  that  required  some  correction  (a).  Great  men, 
and  others  who  had  particular  jurisdictions  to  hold  plea 
of  contracts,  covenants,  and  trespasses,  when  they  were 
made  or  done  within  a  certain  precinct,  would  attach  per- 
sons who  happened  to  be  within  their  franchises,  by  their 

(a)  What  follows  is  taken  from  Coke's  comments  on  the  chapter,  which 
give  the  true  reason  for  its  enactment :  "  The  prejudice  to  the  king,  in  losing 
his  fines  in  actions,  and  amercements,  and  other  profits,  upon  a  false  sup- 
posal,  not  like  to  the  general  jurisdiction  and  power  of  the  king's  courts, 
through  the  whole  realm ;  for  wherever  the  contract,  etc.,  were  made,  the 
matter  heing  transitory,  the  plaintiff  may  allege  it  in  what  county  he  will, 
and  the  king  can  lose  nothing"  (2  Inst.,  229).  He  goes  on  to  say,  that, 
at  the  common  law,  one  that  had  a  particular  jurisdiction  within  a  manor  or 
the  like  could  not  hold  suit  of  a  matter  done  out  of  the  manor,  because  it 
was  not  within  his  jurisdiction  (Ibid.,  23).  And  by  statute  6  Rich.  II.,  c.  ii., 
it  was  enacted  that  even  in  the  superior  courts  suits  should  be  brought  in  the 
counties  where  the  matters  arose.  It  was  of  the  essence  of  a  local  and  in- 
ferior jurisdiction  that  it  could  only  be  exercised  over  parties  within  its  local 
limits,  and  as  to  matters  which  had  arisen  within  those  limits,  and  not  over 
"foreigners"  —  i.  e.,  parties  residing  out  of  those  local  limits,  whence  the 
phrase  "  foreign  attachment,"  as  applied  to  the  peculiar  and  exceptional  cus- 
tom of  attaching  funds  belonging  to  "  foreigners,"  or  parties  residing  out  of 
the  jurisdiction.  The  local  courts  were  extremely  numerous,  being  originally, 
there  can  be  little  doubt,  the  courts  of  the  lords  of  manors  or  vills,  whence  it 
was  that  it  was  sufficient  to  set  up  a  court  according  to  the  custom  of  the  vill 
(Year-Book,  11  Edward  III,  fol.  60),  and  there  might  be  courts  of  lords  of 
manors  by  prescription  in  hundreds  (Lonyo  Quinto,  349).  If  there  was  a 
castle  in  the  vill,  the  court  might  be  set  up  by  prescription  in  the  castle,  the 
constable  of  the  castle,  like  the  steward  of  lord  of  a  manor,  being  judge ; 
and  thus  there  was  such  a  court  in  the  Tower  of  London.  There  can  be 
little  doubt  that  these  courts  were  often  set  up  by  pretended  prescriptions,  and 
that  their  jurisdiction  was  used  as  a  cloak  to  the  most  atrocious  oppressions. 
The  oppressions  exercised  by  constables  of  castles  formed  the  subject  of  a 
clause  in  Magna  Charta,  and  the  evil  still  continued. 

1  Fleta,  lib.  ii.,  c.  56.     2  Inst.,  204.  2  Ch.  23. 
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goods,  to  answer  in  their  courts  of  contracts,  covenants, 
and  trespasses,  which  had  happened  out  of  their  franchise, 
pretending  the  same  were  transitory,  and,  as  such,  might 
be  supposed  to  be  done  within  the  franchise.  This  was 
greatly  to  the  prejudice  of  the  king's  courts,  and  of  the 
crown,  which  lost  its  fines  and  amercements ;  and  it 
brought  great  inconvenience  on  the  party,  who  was  a 
stranger,  held  nothing  of  the  franchise,  and  was  only 
passing  through  it.  It  was  enacted,  therefore,1  that  any 
one  wrho  should  cause  a  foreigner  to  be  so  attached  should 
/ecompense  him  in  double  damages.  Upon  this  act  have 
been  formed  tw^o  writs:  the  one,  in  nature  of  a  prohibi- 
cion  before  the  suit  began,  commanding  that  the  party 
should  not  be  arrested  contrary  to  the  form  of  this  statute; 
the  other,  after  the  commencement  of  the  suit,  to  recover 
the  penalty  of  double  damages,  and  the  goods  distrained.2 

While  measures  were  taking  to  secure  the  king's  courts 
in  possession  of  the  proper  objects  of  their  cognizance,  it 
was  necessary  to  facilitate  the  despatch  of  causes  there  as 
much  as  possible.  There  was  room  for  regulation  in  this 
particular.  The  method  of  hearing  causes  in  the  superior 
court  had  become  very  preposterous  and  disorderly.  Many 
times  the  judges,  yielding  to  the  importunity  of  great 
men,  and  others,  especially  in  the  late  turbulent  reign, 
would  put  off  the  business  of  the  day  to  some  future  time, 
and  at  that  time,  perhaps,  hear  some  other  matter  ap- 
pointed for  a  subsequent  day :  so  that  causes  were  delayed, 
parties  disappointed,  expenses  incurred ;  and  after  all, 
when  the  matter  was  to  be  heard,  the  parties  had  neither 
advocate,  witnesses,  nor  anything  in  readiness.3  To  remedy 
this,  it  was  provided  and  commanded,  as  the  act  says,4  by 
the  king,  that  the  justices  of  the  king's  bench,  and  of  the 
bench  at  Westminster,  should  decide  all  pleas  that  stood 
for  determination  at  one  day,  before  any  new  matter  was 
arraigned,  or  new  plea  commenced  the  day  following. 

Another  impediment  to  the  administration  of  justice 
arose  from  the  canons  of  holy  church,  which  forbade, 
under  pain  of  excommunication,  that  any  man  should  be 
sw'orn  on  the  evangelists,  or  that  any  secular  plea  should 
be  held  at  certain  seasons.  These  are  stated  by  Britton 
to  be  as  follows:  from  the  Septuagesima  to  eight  days 

1  Cli.  35.  2  Eeg.,  98.     2  Inst.,  230.  3  2  Inst.,  25G.  *  Ch.  46. 
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after  Easter;  from  the  beginning  of  Advent  to  eight  days 
after  Epiphany  ;  in  the  Ember-days  ;  the  days  of  the  great 
litanies ;  the  Rogation  days ;  the  week  of  Pentecost ;  in 
the  time  of  harvest  or  vintage,  that  is,  from  the  feast  of 
St.  Margaret,  13th  July,  until  fifteen  days  after  the  feast 
of  St.  Michael  the  Archangel,  and  in  the  solemn  feasts  of 
the  acts  of  the  saints.  All  these  times,  says  our  author, 
were  allotted  for  prayer,  to  silence  debate,  to  reconcile 
those  that  were  at  strife,  or  to  gather  the  fruits  of  the 
earth,  being  works  either  of  piety  or  charity.1  If  these 
seasons  are  compared  with  the  schemes  of  dies  communes 
in  banco,  in  the  former  reigns,2  they  will  be  found  nearly 
to  fill  up  all  the  remainder  of  the  year  that  was  not  oc- 
cupied by  the  Terms,  and,  indeed,  to  encroach  upon  some 
of  them.  The  circuits  of  the  justices  therefore,  which,  no 
doubt,  were  alwuys  held  in  the  vacations,  and  sometimes 
part  of  a  term,  could  not,  consistently  with  the  canons,  be 
held  without  a  dispensation,  for  which  reason  some  of 
those  seasons  that  stood  most  in  the  way  were  now  broke 
in  upon.  Forasmuch,  says  the  act,3  as  it  is  great  charity 
to  do  right  to  all  men,  at  all  time,  when  need  shall  be,  it 
was  provided,  by  the  assent  of  all  the  prelates,  that  as- 
sizes of  novel  disseisin,  mortaancestor,  and  darrein  -presentment, 
should  be  taken  in  Advent,  Septuagesima,4  and  Lent,  as  well 
as  Inquests.5  This  general  standing  dispensation  of  the 
canon  in  future  was  obtained  of  the  bishops  at  the  special 
instance  of  the  king. 

The  remedy  b}'  assize  was  extended  by  several  statutes 
to  cases  where  it  before  had  no  effect.     One 
was,  where  escheators,  sheriffs,  and  other  bail- 
iffs, under  color  of  their  office  (a),  would  seize  into  the 

(a)  That  is,  not  really  on  behalf  of  the  crown,  but  for  their  own  profit, 
under  color  and  pretence  of  acting  for  the  crown.  This,  it  is  obvious,  would 
be  a  mere  act  of  private  spoliation,  and  the  parties  would,  at  common  law, 
be  liable  to  the  common  remedy  by  action,  if  not  also  by  indictment ;  and 

1  Britton,  c.  53.  2  Vide  ante,  316.  3  Ch.  51. 

4  If  Septuagesima  means  here  the  same  period  as  in  the  passage  just  quoted 
from  Britton,  it  must  include  Lent;  which  therefore  need  not  have  been 
added,  but  ex  abundante  cautela.  If  that  is  not  the  sense,  it  can  signify  only 
the  Sunday,  which  seems  an  absurd  provision.  In  like  manner  Quaresme, 
which  is  the  next  word  in  the  original,  either  means  from  Quadragesima,  the 
first  Sunday  in  Lent,  to  the  end  of  it,  or  the  whole  of  Lent  from  Ash- 
Wednesday. 

5  The  expression  in  the  statute  seems  to  convey,  that  inquests  used  to  be 
taken  before  at  those  seasons.     This  must  have  been  by  a  dispensation. 
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king's  Lands  the  freeholds  of  individuals.  The  disseizee, 
in  this  case,  had  no  remedy  but  to  sue  by  petition  to  the 
king(«);  but  now  it  was  enacted,1  that  he  might  either 
pursue  the  old  course,  or  bring  a  writ  of  novel  disseisin, 
in  which  he  should  recover  double  damages,  and  the  of- 
fender should  be  amerced  to  the  king.  A  provision  was 
made  respecting  disseisins,  which  seems  to  be  merely  an 
affirmance  of  the  common  law.2  It  is  for  that  reason, 
probably,  that  the  act  says,  it  was  provided  and  agreed, 
that  if  any  one  be  attainted  of  disseisin,  with  robbery 
of  goods,  and  it  be  found  by  the  recognitors  in  an  assize 
of  novel  disseisin,  the  judgment  should  be  to  recover  his 
damages,  as  well  of  the  goods  as  the  freehold ;  and  the 
disseizor  should  make  fine,  and,  if  present,  be  ordered  to 
prison  :  and  so  was  it  to  be  in  all  cases  of  disseisin  with 
force  and  arms,  though  there  was  no  robbery  of  goods.3 

In  cases  of  disseisin,  if  it  happened  either  that  the  dis- 
seizee or  disseizor  died,  leaving  an  heir  within  age,  and 
a  writ  of  entry  sur  disseisin  was  brought  by  the  heir  of  the 
disseizor  being  within  age,  we  have  seen  that  the  practice 
was  for  the  parol  to  demur,  until  the  full  age  of  each  re- 
spectively.4 This  occasioned  great  delay,  and  contributed 
rather  to  confirm  the  injury  of  the  disseizor  and  wrong- 
doer.    To  correct  this,  it  was  provided,5  that  for  the  non- 

this  perhaps  may  have  been  what  was  meant  when  it  was  said  that,  before 
the  reign  of  the  king,  a  man  could  have  sued  the  king  in  the  same  way  as  a 
subject,  arid  that  this  king  ordained  that  the  crown  could  only  be  sued  by 
Petition  of  Right  (Bro.  Abr.,  "  Prerogative  le  Roy,"  fol.  2;  21  Edward  III., 
fol.  3).  At  all  events,  in  this  reign  it  was  settled  (as  already  seen)  that  this 
was  the  only  remedy  for  wrongs  done  by  the  king's  officers  for  or  on  behalf 
of  the  crown,  as  where  goods  were  taken  for  the  use  and  benefit  of  the  crown 
by  virtue  of  the  prerogative  of  purveyance  or  otherwise  (ride  ante).  But 
this,  it  is  obvious,  would  not  apply  in  cases  when  the  officers  really  seized 
for  their  own  use  and  benefit,  under  color  and  pretence  of  seizingfor  the 
king's  use;  and  in  sucli  cases  they  would  clearly  be  liable  at  common  law,  so 
that  this  was  a  mere  declaratory  enactment;  and  the  practical  difficulty 
would  be  in  applying  it,  for  how  could  the  plundered  subject  know  whether 
the  king's  officer  seized  for  his  own  use  or  the  king's  ?  The  author,  however, 
is  obviously  in  error  in  supposing  (as  he  states  in  the  next  sentence)  that 
when  the  officer  seized  under  color  of  his  office,  the  only  remedy  would  be  by 
petition  of  right.  That  was  the  remedy  when  the  seizure  really  was  on  be- 
half of  the  king,  that  is,  for  the  use  and  benefit  of  the  crown;  for  if  the 
king  should  be  possessed,  whether  by  right  or  wrong,  the  subject  should  have 
petition  ( Year-Book,  24  Edward  III.,  fol.  55). 

(a)  This  is  not  so  (vide  supra). 

'Ch.  24  *Ch.  37.  5Ch.  47. 

2  Vide  ante,  116.  *  Vide  ante,  c.  vii. 
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age  of  the  one  party  or  the  other,  in  the  above  cases,  the 
writ  should  not  be  abated,  nor  the  plea  delayed  ;  and  if  it 
came  to  a  trial,  and  the  verdict  was  against  the  heir  of 
the  disseizee,  he  should  have  a  conviction,  or  attaint  (as 
it  was  now  more  commonly  called)  of  the  king's  special 
grace,  without  paying  anything.  So  equitable  did  they 
think  it  to  take  care  that  the  infant,  who  was  by  this  act 
precipitated  into  a  contest  at  law,  to  which,  by  the  old 
practice,  he  was  not  liable,  should  be  protected  by  every 
legal  means.  The  attaint,  as  it  should  seem,  not  being  a 
writ,  that  was  granted  of  course. 

Attaints  had  just  before  come  under  the  contemplation 
of  the  legislature,1  when  the  first  parliamen- 

Of  attaints.        _,  V    .  ,  r  -    . 

tary  provision  was  made  respecting  this  pecu- 
liar and  severe  proceeding  against  jurors.  "  Forasmuch," 
says  that  statute,  "  as  certain  persons  of  this  realm  doubt 
very  little  to  make  a  false  oath,  whereby  many  people  are 
disherited,  and  lose  their  right;  it  is  provided,  that  the 
king,  of  his  office,  shall  from  henceforth  grant  attaints 
upon  inquests,  in  plea  of  land,  or  of  freehold,  or  of  any- 
thing touching  freehold,  when  it  shall  seem  to  him 
necessary."  Many  doubts  have  arisen  upon  this  act. 
Some  are  of  opinion  that,  though  an  attaint  did  lie  upon 
a  false  verdict  given  in  a  plea  of  land,  yet  the  king,  some- 
times, would  not  grant  it  without  a  special  suit  made  to 
him,  which  produced  great  delay,  trouble,  and  expense. 
The  reason  of  this  difficulty  in  obtaining  an  attaint  in  a 
plea  real,  more  than  a  plea  personal,  they  say,  was,  that 
in  the  latter  the  party  grieved  had  no  remedy  but  an 
attaint,  which  should  therefore  be  of  course,  but  that  in 
pleas  real  he  might  resort  to  an  action  of  a  higher  nature, 
and  therefore  this  extraordinary  redress  was  not  abso- 
lutely necessary.  Others  have  been  of  a  contrary  opinion, 
namely,  that  an  attaint  did  not  at  common  law  lie  in 
all  pleas  real ;  and  therefore  this  act  provides,  that  the 
king  shall  grant  it  ex  officio,  that  is,  ex  merito  justitice.2 
Upon  the  whole,  it  seems  to  be  the  opinion  of  Lord  Coke,3 
that  an  attaint  lay  at  common  law,  both  in  pleas  real  and 
personal,  and  he  founds  that  opinion,  as  he  supposes,  upon 
ancient  writers  and  records. 

However,  it  should  seem,  from  the  face  of  our  statute- 

1  Ch.  38.  2  2  Inst.,  237.  3  Ibid.,  130. 
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book,  that  this  writ  was  not  so  general  as  is  stated  by 
that  learned  author.1  For,  to  say  nothing  of  the  statute 
now  before  us,  we  find  by  stat.  1  Edward  III.,  sect.  6,  that 
an  attaint  was  thereby  granted  in  a  writ  of  trespass;  and 
it  is  remarkable,  that  by  stat.  5  Edward  III.  c.  vii.  an 
attaint  is  granted  as  well  in  pleas  of  trespass  without  writ 
as  by  writ,  from  which  it  looks  extremely  likely  that 
each  of  these  was  an  enlargement  of  this  remedy,  which 
extended  no  further  than  the  express  words  of  the  statutes 
would  carry  it.  Thus  might  Lord  Coke's  opinion  be 
shaken  by  merely  looking  into  the  statute-book ;  but  it  is 
evident,  from  the  former  part  of  this  history,  that  an 
attaint  lay  only  against  jurors  in  assizes  when  the  assize 
was  taken  in  modum  assisce,  and  not  at  all  in  other  cases 
of  freehold,  nor  in  any  personal  action  whatsoever. 

It  is  true  that  from  a  passage  in  Bracton,2we  must  con- 
clude that  the  writ  of  attaint  was  not,  even  in  these  cases, 
obtained  in  the  ordinary  course  of  the  chancery,  if  the 
party  had  suffered  any  time  to  elapse;  but  that  after  a 
length  of  time  the  king  was  to  be  specially  petitioned  to 
allow  it.  However,  it  seems  harsh  to  put  any  other  con- 
struction upon  this  statute  than  the  following :  that  per- 
jury had  grown  so  common,  it  was  become  necessary  to 
declare  that  an  attaint  should  be  had  not  only  in  an  assize 
when  taken  in  modum  assisce,  but  in  all  inquests  in  pleas 
of  land  or  of  freehold,  or  of  anything  touching  freehold. 
.  If  it  is  necessary  to  draw  any  particular  inference  from 
the  words  de  son  office,  perhaps  the  following  may  be  as 
natural  as  that  above  mentioned  :  not  that  the  king  shall 
grant  these  writs  whenever  applied  for,  ex  merito  justitice 
(a  sense  which  the  words  ex  officio  surely  never  bore  in 
any  writer  of  Latin,  whether  good  or  bad),  but  that  the 
king  shall  ex  officio,  without  being  sued  and  applied  for, 
grant  writs  of  attaint  to  make  inquiry  of  the  perjury  of 
jurors.  This  is  the  true  sense  of  ex  officio;  and  this  con- 
struction is  supported  not  only  by  the  earnestness  with 
which  the  statute   complains  of  the  crime,  but  by  the 

1  In  confirmation  of  the  statute-book,  vide  Rot.  Pari.,  18  Edw.  I.,  Petit.  No. 
93.  Attaint  denied  in  trespass ;  and  the  Mirror,  where  that  writer  complains 
of  it  as  an  abuse  of  the  common  law,  that  attaints  did  not  lie  in  pleas  per- 
sonal as  well  as  pleas  real.  This  author,  as  is  supposed,  lived  towards  the 
close  of  the  reign  of  Edward  II.,  just  before  those  acts  of  Edward  III.  were 
made  (Mirror,  ch.  5). 

2  Vide  ante,  c.  vii. 
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words  annexed  to  the  grant  of  this  new  power  to  the 
king,  when  it  shall  seem  to  him  necessary. 

We  have  seen1  that  the  champion  in  a  writ  of  right 
was  to  swear  de  visit,  et  auditu  proprio,  or  that  of  his  father  ; 
but  things  were  so  altered,  that  we  find  a  statute  made  in 
this  parliament2  to  the  following  effect:  "Because  it  sel- 
dom happened,  hut  that  the  champion  of  the  demandant 
is  foresworn,  in  that  he  sweareth  that  he  or  his  father 
saw  the  seisin  of  his  lord  or  his  ancestor,  and  his  father 
commanded  him  to  deraign  that  right;"  it  is  provided, 
that  henceforth  the  champion  of  the  demandant  shall  not 
be  compelled  so  to  swear.  But  the  old  oath  in  other 
points  was  to  be  observed. 

Several  provisions  were  enacted  to  facilitate  the  course 
of  proceeding  and  process  in  actions.  In  a  writ  of  dower 
unde  nihil  habet,  the  old  plea  of  the  tenant,  whereby  it 
used  to  be  objected  that  she  had  received  her  dower  of 
another  man  before  the  writ  purchased,  was  taken  away;3 
unless  the  tenant  could  show  that  she  had  received  part 
of  her  dower  of  himself,  and  in  the  same  town,  before 
the  writ  purchased. 

Vouching  to  warranty  and  casting  essoins  were  put 
vouching  under  some  wholesome  restrictions.  These 
warranty.  indulgences  had  been  too  much  abused.  In 
all  real  actions  the  tenant  was  permitted  to  vouch  any 
person,  though  he  or  any  of  his  ancestors  never  had  any- 
thing in  the  land  whereof  he  might  infeoff  the  tenant  or 
any  of  his  ancestors.  Again,  the  person  vouched  might 
in  like  manner  vouch  another;  and  when  we  consider  that 
upon  every  summons  ad  warrantizandum,  there  must  be  a 
lapse  of  several  months  before  a  return  of  the  writ  could 
be  had,  the  delay  was  infinite;  while  every  voucher  per- 
haps was  false  (a).     To  remedy  this,  it  was  provided  as 

(a)  This  is  taken  from  the  commentary  of  Coke  (2  Inst.,  240),  who  points 
out  that  if  the  vouchee,  the  party  vouched  to  warrant  the  title,  appeared,  he 
was  substituted  for  the  tenant  as  defendant.  "  It  seemed  strange,"  he  says, 
"that  when  the  original  prcecipe  was  brought  against  the  tenant  of  the  land 
that  the  court  should,  upon  that  writ,  hold  plea  between  the  tenant  and 
vouchee;  but  it  is  more  strange  to  make  a  question  of  that  which  hath  re- 
ceived an  ancient,  continual,  and  constant  allowance.  The  vouchee  cometh 
in  in  loco  tenentis,  and  in  judgment  of  law  as  a  tenant  to  the  demandant " 
( Year-Book,  8  Edw.  III.,  61,  Fitzherbert's  Abr.).  The  subject  has  a  close  con- 
nection with  the  subject  of  another  enactment  in  the  second  chapter  of  West- 

1  Vide  ante,  c.  viii.  2  Ch.  41.  3  Ch.  49. 
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follows : l  First,  as  to  writs  of  possession,  as  those  of  mort- 
auncestor,  cosinage,  of  aiel  (a  writ  in  nature  of  a  mortaun- 
cestor),2  nuper  obiit  (for  so  they  now  called  a  writ  de  pro  parte) , 
of  intrusion,  and  other  similar  writs;  if  the  tenant  vouched 
to  warranty,  and  the  demandant  counter-pleaded  it,  and 
averred  by  assize  or  by  the  country,  or  otherwise,  as  the 
court  should  award,  that  the  tenant  or  his  ancestor,  whose 
heir  he  was,  was  the  first  that  entered  after  the  death  of 
him  of  whose  seisin  he  demanded  the  land  ;  then  the  aver- 
ment of  the  demandant  should  be  received,  if  the  tenant 
would  abide  thereon ;  and  if  not, and  he  had  not  his  vouchee 
ready  to  enter  immediately  into  the  warranty,  he  should 
be  compelled  to  answer  over ;  saving  to  the  demandant 
such  exception  against  the  vouchee,  if  he  would  vouch 
over,  as  he  had  against  the  first  tenant. 

Moreover  it  was  provided,  that  in  writs  of  entry  which 
made  mention  of  degrees,  none  were  to  vouch  out  of  the 
line  there  mentioned.  As  to  writs  which  made  no  men- 
tion of  degrees;  as  the  writ  of  entry  in  the  post;  those  writs, 
says  the  statute,  shall  not  have  place,  but  where  the  other 

minster  as  to  the  right  of  those  in  reversion  or  remainder  to  come  forward 
and  defend  their  title  in  a  real  action  against  the  tenant  of  the  freehold  for 
life  ;  all  the  old  real  actions,  it  is  to  be  observed,  being  brought  against  the 
party  seized  of  some  freehold  estate.  The  present  enactment  relates  rather 
to  the  right  of  the  tenant  to  call  upon  the  paj'y  from  whom  he  professed  to 
derive  title  to  come  forward  and  defend  it;  and  as  the  party  could  not  do 
this  unless  he  had  himself  been  seized,  the  demandant  could  counter-plead, 
as  Coke  points  out,  denying  his  title,  so  as  to  show  that  he  had  no  right  to 
come  forward ;  and  the  demandant  might  safely  do  this  if  the  tenant  had 
himself  succeeded  to  the  seisin  on  the  alleged  devolution  of  the  title  to  the 
demandant,  the  principle  being,  that  the  third  party  had  no  right  to  come 
forward  unless  the  tenant  had  really  denied  title  under  him  as  against  the 
demandant.  Hence  the  remedy  provided  by  this  chapter,  the  effect  of  which 
was  that  the  demandant  might,  to  avoid  delay,  insist  on  the  matter  being 
determined  between  him  and  the  tenant  on  that  simple  issue,  whether  the 
latter  had  derived  title  from  the  third  party  vouched.  This  principle  has 
never  ceased  to  pervade  the  law  of  procedure  in  actions  for  the  recovery 
of  real  property,  and  pervades  it  still.  It  was  always  a  principle  that  the 
party  who  stood  in  the  relation  of  remainder-man,  or  reversioner  to  the 
actual  tenant  sued,  could  claim  to  come  forward;  and  the  enactment  in  the 
second  statute  of  Westminster  enforced  it  as  to  real  actions  (vide  post),  and 
that  principle  was  applied  by  the  practice  of  the  courts  to  the  action  of  eject- 
ment, in  which  the  landlord  was  allowed  to  come  in  and  defend  {Salk'eld's 
Reports,  title  Ejectment).  But  then  it  was  only  the  real  and  actual  landlord 
who  stood  in  the  relation  of  reversioner  to  the  tenant  who  could  thus  claim 
to  come  in  (Ibid.).  And  thus  there  has  been  an  entire  identity  of  principle 
on  the  subject  for  six  hundred  years,  from  the  statutes  of  Westminster  to  tli3 
present  day. 

1  Gh.  40.  2  Vide  ante,  c.  viu 
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writs  naming  the  degrees  could  not  be  maintained.1  If 
the  demandant  would  aver  that  neither  the  vouchee  nor 
his  ancestor  had  ever  seisin  of  the  land  or  tenement  de- 
manded, nor  fee  or  service  by  the  hands  of  his  tenant  or 
his  ancestors,  since  the  time  of  him  on  whose  seisin  the 
demandant  declared,  until  the  time  the  writ  was  purchased, 
whereby  he  might  have  infeoffed  the  tenant  or  his  ances- 
tors ;  the  statute  directs  this  counter-plea  should  be  allowed 
in  the  before-mentioned  writs  of  possession,  as  well  as  in 
a  writ  of  right.  After  all  these  checks  upon  vouching, 
the  statute,  notwithstanding,  has  a  saving  for  tenants,  who 
though  ousted  of  their  voucher  by  the  counter-pleas  above- 
mentioned,  yet  might,  perhaps,  really  have  a  charter  of 
warranty :  as  if  a  person,  who  neither  himself  nor  any 
of  his  ancestors  ever  had  anything  in  the  land,  released 
to  the  tenant  with  warranty  ;  and  a  writ  was  brought 
against  the  tenant,  and  he  vouched  the  releasor,  and  the 
demandant  counter-pleaded  the  voucher  under  this  stat- 
ute, namely,  that  neither  he  nor  his  ancestors  ever  had 
any  seisin  ;  then  the  tenant  was  ousted  of  his  voucher ; 
but  yet,  by  the  saving  here  made,  he  was  to  have  his 
remedy  over  by  a  writ  of  warrantia  chartaz.2 

Essoins  were  as  great  a  grievance  in  judicial  proceed- 
ings as  vouching  to  warranty.  To  limit  these  also,  it  was 
provided,3  that  because  in  writs  of  assize,  attaint,  and 
juris  utrum,  for  so  the  assisa  iitriim  was  now  called  (where 
the  jurors,  being  returned  the  first  day,  suffered  most  by 
delays),  the  jurors  had  been  troubled  by  reason  of  the  es- 
soins of  tenants ;  therefore  after  the  tenant  had  once  ap- 
peared in  court,  he  should  be  no  more  essoined  unless  he 
would  make  his  attorney  to  sue  for  him;  and  if  not,  it 
was  enacted  that  the  assize  or  jury 4  should  be  taken  by 
default. 

There  was  an  instance  in  which  the  delay  of  essoins 
was  carried  to  an  infinite  length :  that  was  where  there 
was  an  essoining  simul  et  vicissim,  or  as  it  was  now  called, 
afourcher  by  essoin;  as  when  a,  precipe  was  brought  against 
two  or  more  tenants,  and  after  each  had  had  one  essoin, 
which  was  by  law  due  to  them,  they  further  delayed  the 
demandant   by   alternately    successive   essoins.      As    for 

1  Vide  ante,  c.  viii.  2  2  Inst.,  240,  245.  3  Ch.  42. 

4  L'assisc  ou  la  juree,  to  comprehend  the  two  characters,  the  recognitors 
might  by  possibility  appear  in  at  the  trial. 
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instance,  a  jrrcecipe  is  brought  against  A.  and  B.  A.  is 
essoined,  and  B.  appears,  and  hath  idem  dies  given  him; 
at  which  day  A.  appears,  but  JB.  casts  an  essoin;  at  the 
dies  datus  A.  is  essoined  again,  and  B.  appears ;  and  so 
alternately:  this  was  called  fourcher,  that  is,  to  di- 
vide; because  they  divide  themselves,  in  delay  of  the 
demandant  by  essoins  and  appearances,  interchangeably.1 
The  excess  to  which  this  practice  was  now  carried,  had 
crept  in  since  the  time  of  Bracton  ;  or  at  least  it  was  dis- 
countenanced by  that  author ;  for  he  lays  it  down  ex- 
pressly, that  an  essoin,  in  such  case,  should  not  be  al- 
lowed at  every  appearance,  on  account  of  the  infinite  de- 
lay it  would  occasion.2  The  statute  made  to  remedy  this 
abuse3  recites,  that  "forasmuch  as  demandants  are  often 
delayed,  by  reason  that  many  parceners  are  tenants,  of 
whom  none  can  be  compelled  to  answer  without  the 
other ;  or  the  tenants  may  be  jointly  infeoffed,  in 
which  case  none  ma}-  know  his  several  right ;  and  such, 
tenants  often  fourch  by  essoin,  so  that  every  one  of  them 
has  a  several  essoin ; "  it  therefore  enacts,  that  for  the 
future  such  tenants  shall  not  have  an  essoin,  but  only  at 
one  day,  as  a  sole  tenant  has ;  so  that  they  shall  no  more 
fourch,  but  have  only  one  essoin. 

Of  all  the  various  essoins,  none  put  so  effectual  a  stop  to 
justice  as  that  de  ultra  mare  (a);  by  which,  persons  would 

(a)  This  is  an  instance  of  an  important  principle  embodied  in  an  ancient 
form.  Essoins  were  excuses  for  non-appearance.  This  enactment  relates  to 
one  species  of  excuse  for  non-appearance  that  the  party  was  beyond  seas,  and 
this  plainly  proves  that,  at  common  law,  a  party  might  be  sued  although  he 
was  beyond  seas.  The  same  thing  is  provable  in  another  way :  that  is,  be- 
cause summons  at  the  common  law  was  not  upon  the  person,  but  at  the  resi- 
dence (2  Inst.,  254).  Hence  the  essoin,  or  excuse  for  non-appearance,  which 
was  allowed  for  a  period  of  eighty  days.  Thus  Glanville  says:  "Est  aliud 
genus  essoniandi,  et  necessarium,  cum  quis  essoniat  se  de  ultra  mare,  et  tunc 
si  recipiatur  essonium,  dabuntur  ipsi  essoniato  ad  minus  quadraginta  dies  " 
(lib.  1,  c.  xxv.).  Hence  Fleta  says:  "It  could  be  avoided  by  showing  that 
on  the  day  of  the  summons  the  defendant  was  in  England.  Sunt  tamen 
quidam,  qui,  cum,  fuerint  brevia  super  ipsos  impretata,  extra  regnum  se  di- 
vertunt,  ne  summonitione  sint  preventi,  ut  sic  jus  petentis  per  essonium  de 
ultra  mare  deferri  possit,  et  unde  provisum  est,  quod  si  petens  oflerat  veri- 
ficare,  quod  tenens/«en'<  in  Anglia  die  summonitionis,  et  per  tres  septimanas 
sequentes,  adjournetur  essonium,  et  si  alia  die  constare  possit  per  inquisi- 
tionem,  vel  alia  niodo,  quod  tenens  fuit  in  Anglia  die  summonitionis,  etc., 
ita  quod  potuit  rationabiliter  prsemuniri,  vertatur  essonium  in  defaltam" 
[Fleta,  lib.  6,  c.  viii.).  Which  plainly  implies  that  the  summons  was  not 
necessarily  served  personally,  or  it  would  be  idle  to  allege  that  the  party  was 

1  2  Inst.,  250.  a  Vide  ante,  c.  vii.  3  Ch.  43. 
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essoin  themselves,  though  they  were  really  within  the 
realm  the  day  of  the  summons.  It  was  ordained,1  that 
this  essoin  should  not  always  be  allowed,  if  the  demand- 
ant would  not  challenge  it,  and  be  ready  to  aver  that  the 
tenant  was  in  England  the  day  of  the  summons,  and  three 
weeks  after;  but  it  should  be  adjourned  in  this  form: 
that,  if  the  demandant  was  ready  at  a  certain  day,  by 
averment  of  the  country  or  otherwise,  as  the  court  should 
award,  to  prove  that  the  tenant  was  within  the  four  seas 
the  day  he  was  summoned,  and  three  weeks  after,  so  that 
he  might  be  reasonably  warned  by  the  summons,  the  essoin 
should  be  turned  into  a  default.2 

Thus  far  of  these  obsolete  parts  of  our  ancient  jurispru- 
dence; which  we  have  ventured  to  treat  so  fully,  that  the 
history  of  our  law  may  be  better  understood,  and  the 
causes  and  effects  upon  which  the  changes  of  our  jurispru- 
dence have  at  different  periods  turned,  may  be  clearly 
distinguished. 

We  have  seen  what  the  solennitas  attachiomentorum  was 
in  the  last  reign.3  The  great  delay  occasioned  by  this 
tediousness  of  process  made  it  necessary  to  shorten  it  very 
considerably.  This  design  was  begun  by  the  statute  of 
Marlbridge,  which  ordained  that  the  second  attachment 
should  be  per  meliores  plegios,  and  then  should  go  the  last 
or  great  distress.4  Another  step  of  this  process  w-as  now 
taken  off;  for  it  wTas  ordained,5  that  should  the  tenant  or 
defendant,  after  the  first  attachment  returned,  make  de- 
fault, immediately  the  great  distress  should  be  awarded  ; 
and  if  the  sheriff  did  not  make  sufficient  return  thereof 
upon  a  certain  day  he  should  be  amerced.  If  he  returned, 
that  he  had  done  execution  in  due  manner,  and  the  issues 
were  delivered  to  the  mainpernors,  then  he  was  com- 
manded to  return  issues  at  another  day,  before  the  justices. 

in  England  on  the  day  of  the  summons,  for  summons  was  always  within  the 
realm.  If  the  party  sued,  when  summoned,  i.  e.,  at  his  residence,  did  not 
appear,  nor  cast  an  essoin,  i.  e.,  make  an  excuse  for  his  non-appearance,  and 
he  was  within  the  realm,  he  could  be  outlawed,  or  his  property  could  be 
taken  if  he  was  out  of  the  realm  (Brooke's  Abr.,  title  "Utlagary"  and  "At- 
tachement  des  biens").  And  a  party  could  be  outlawed  although  out  of  the 
realm  (Ebro.  \.  Mat  hew  Cartltews  Hep.),  although  it  was  an  outlawry  which 
could  be  defeated  by  a  writ  of  error.  Thus,  therefore,  at  common  law,  par- 
ties were  suable  though  beyond  seas. 

1  Ch.  44.  3  Ibid.  B  Ch.  45. 

2  Vide  ante,  c.  vii.  *  Ibid. 
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If  the  party  came  in  at  the  day  to  save  his  default,  he  was 
to  have  the  issues.  If  he  came  not,  the  king  was  to  have 
them  ;  that  is,  the  justices  of  the  king  were  to  cause  them 
to  be  delivered  to  the  wardrobe  ;  the  justices  of  the  bench 
at  Westminster  were  to  deliver  them  to  the  exchequer  ; 
the  justices  in  eyre  to  the  sheriff  of  the  county. 

A  new  time  of  limitation  was  fixed  in  the  following 
manner:  (a)  In  conveying  a  descent  in  a  writ  of  right,  it 
was  enacted,1  that  none  should  presume  to  declare  of  the 
seisin  of  his  ancestor  beyond  the  time  of  King  Richard ; 
which  has  since  been  always  construed  to  mean  the  first 
day  of  that  king's  reign.  Writs  of  novel  disseisin,  and  of 
partition,  commonly  called  nuper  obiit,  were  to  have  limita- 
tion from  the  first  voyage  of  Henry  III.  into  Gascony, 
which  was  in  the  fifth  year  of  his  reign  (a  period  that  had 
been  fixed  for  assizes  of  novel  disseisin  by  the  statute  of 
Merton) ; 2  writs  of  mortauncestor,  of  cosinage,  of  aiel,  of 
entrj'  tnd  de  nativis,  from  the  coronation  of  Henry  III. 
These  continued  the  period  of  limitation  till  the  reign  of 
Henry  VIII.,  when  the  policy  of  measuring  the  time  of 
limitation,  for  commencing  actions,  by  a  certain  number 
of  years,  was  adopted  in  the  place  of  these  fixed  periods. 
The  prohibition  about  beauplcade?%  made  by  the  statute  of 
Marlbridge,3  was  revived  and  enforced.4 

(a)  In  the  time  of  Bracton,  temp.  Henry  III.,  the  period  of  limitation  was 
fixed  upon  the  natural  and  practical  basis  of  the  range  of  recollection  in  the 
jurors  or  witnesses,  who  could  only  testify  as  to  what  they  had  seen  or  heard 
from  persons  who  had  personal  knowledge,  and  thus,  of  necessity,  there  was 
practically  a  period  of  limitation,  which  was  estimated  at  about  forty  years, 
that  is,  forty  years  from  the  time  of  the  matter  in  question,  which  probably 
might  be  prolonged  to  sixty  years,  as  society  became  more  settled,  and  pos- 
sibly it  might  be  supposed  that  there  was  some  uncertainty  in  the  duration 
of  the  period  of  limitation  upon  this  principle,  which,  however,  has  this 
advantage,  that  it  was  reckoned  from  the  time  of  the  matter  in  question. 
In  the  statute  of  Merton,  A.  d.  1236,  a  certain  date  was  fixed  as  the  com- 
mencement of  the  period  of  limitation,  viz.,  the  coronation  of  Henrv  II., 
which  was  eighty  years  back.  In  1275,  that  period  having  by  the  lapse  of 
time  increased  to  a  hundred  and  twenty  years,  the  coronation  of  Richard  I., 
which  was  sixty-eight  years  before,  was  fixed  as  the  date  whence  the  period 
should  be  reckoned.  The  absurdity  of  such  arbitrary  modes  of  reckoning 
the  period  of  limitation  will  be  manifest ;  but  it  was  not  until  1540,  temp. 
Henry  VIII.,  that  the  rational  mode  of  limitation  was  restored;  that  is  to 
say,  a  limitation  reckoned  from  the  occurrence  of  the  matter. 

1  Ch.  39. 

3  For  the  limitations  fixed  by  the  statute  of  Merton,  vide  ante,  59.  For 
the  limitation  of  the  seisin  in  a  writ  of  right,  vide  ibid.,  427. 

3  Vide  ante,  c.  viii.  *  Ch.  8. 
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While  these  improvements  were  made  in  the  practice 
of  our  civil  courts,  the  legislature  provided  for  the  due 
administration  of  the  criminal  law,  hy  defining  crimes, 
but  more  particularly  by  contriving  modes  of  prevention 
and  punishment. 

It  should  seem  that  sheriffs,  in  their  tourns,  and  lords 
in  their  leets,  had  exercised  that  part  of  their  criminal 
jurisdiction  which  related  to  escapes  with  too  little  dis- 
cretion;  for  it  was  enacted,1  that  nothing  be  demanded, 
taken,  or  levied  by  the  sheriff,  or  by  any  other,  for  the 
escape  of  a  thief  or  felon,  until  it  be  judged  an  escape  by 
the  justices  in  eyre. 

The  crime  of  rape,  which,  in  ancient  times,  had  been 
felony,  and  punishable  with  death,  had,  in  the  last  reign, 
been  considered  in  a  less  heinous  light,  and  punished  only 
by  certain  mutilations,  which  were  thought  peculiarly 
adapted  to  the  offence.2  This  species  of  punishment  con- 
tinued till  the  legislature  once  more  changed  it.  The 
king,  says  the  statute,3  prohibiteth  that  none  do  ravish, 
nor  take  away  by  force,  any  maiden  within  age,  neither 
with  nor  without  her  consent ;  nor  any  wife  or  maiden  of 
full  age  (that  is,  twelve  years  old,  being  the  age  of  con- 
sent), nor  any  other  woman  against  her  will:  and  if  any 
do,  the  king  shall  do  common  right,  at  his  suit  that  will 
sue  within  forty  days;  and  those  who  are  found  guilty 
shall  be  punished  with  two  years'  imprisonment,  and  fine 
at  the  king's  pleasure.  If  they  have  not  whereof  to  make 
fine,  the  imprisonment  shall  be  increased  in  proportion 
to  the  enormity  of  the  trespass.  We  shall  presently4  see 
that  this  new  penalty  was  changed  by  parliament  to  the 
old  one  of  felony. 

Trespasses5  in  parks  and  ponds  (a),  which  were  thought 
not  sufficiently  punished  by  a  compensation  in  damages 

(a)  Upon  this  it  was  held  that  the  statute  Westm.  1,  c.  xx.,  De  malefac- 
toribus  imparcis  et  vivariis,  did  not  extend  to  forests  ne  extendia,  al  forest 
quod  nota  (10  Edward  IV.,  7).  This  was  in  accordance  with  a  general  prin- 
ciple always  recognized  in  the  construction  of  statutes,  viz.,  that  penal  law3 
were  to  be  construed  strictly  (11  Hen.  IV.,  76) ;  whereas  beneficial  acts  were 
always  construed  largely  and  liberally.  Statutes  which  restrained  the  com- 
mon law,  again,  were  construed  strictly  (18  Edward  IV.,  16). 

1  Ch.  3.  _    2  Vide  ante,  c.  viii.  3  Ch.  13. 

4  Vide  post,  Stat.  Westminster  2,  c.  34. 

5  Vide  ante,  c.  viii.,  where  the  great  lords  wanted  authority  to  punish 
such  trespassers  with  a  short  hand ;  but  the  king  refused  to  concur  in  a 
statute  for  that  purpose. 
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only,  were  to  be  punished  by  imprisonment  and  fine  at  the 
king's  suit,1  and,  says  the  statute,  if  tame  beasts  or  other 
thing  in  the  park  were  taken  in  the  way  of  robbery,  the 
common  law  shall  be  executed  upon  the  offender,  as  upon 
one  who  had  committed  open  theft  and  robbery. 

Several  laws  were  made  to  guard  against  the  misconduct 
and  extortion  of  officers  of  courts,  who,  from  their  situa- 
tion, were  enabled  to  throw  obstacles  in  the  way  of  justice, 
and  so  confer  favors,  or  work  oppression,  to  answer  their 
private  views.  A  short  mention  of  these  provisions  may 
not  be  unentertaining,  as  they  tend  to  show  the  difficulty 
under  which  the  administration  of  justice  labored  at  that 
time. 

We  have  before  taken  notice  of  a  remedy  contrived  for 
those  who  were  disseized  by  escheators,  sher-  Extortion  of 
iffs,  and  bailiffs,  colore  officii.2  It  was  now  or-  officers. 
dained,  that  no  officers  of  the  king,  either  by  themselves 
or  any  other,  should  maintain  suits  or  matters  depending 
in  court,  to  have  apart  or  profit  out  of  the  thing  in  ques- 
tion, according  to  an  agreement  made  between  them, 
under  penalty  of  being  punished  at  the  king's  pleasure.3 
No  sheriff,  or  other  officer,  was  to  take  any  reward  for 
doing  his  office,  but  was  to  be  content  with  the  king's 
pay,  under  the  penalty  of  forfeiting  double  the  sum  taken, 
and  being  likewise  punished  at  the  king's  pleasure.4  One 
article  of  expense  to  the  subject  in  the  circuits  was,  deliv- 
ering out  the  capitula  corona,  ;  which,  it  was  ordained,5 
should,  for  the  future,  be  the  privilege  of  the  justices' 
clerks  only ;  and  they  were  not  to  take  more  than  two 
shillings  of  every  hundred  or  town  out  of  which  a  jury 
of  twelve  or  six  appeared,  who  were  each  to  have  a  dupli- 
cate of  the  capitula.  Prior  to  this  statute,  probably,  not 
only  the  clerks  of  the  justices,  but  of  escheators  and  other 
ministers  and  officers  that  followed  the  eyre,  used  to  write 
out  these  capitula  ;  and,  most  likely,  reduced  the  value  of 
a  perquisite  which,  it  was  thought,  should  belong  to  the 
clerks  of  the  justices.6  If  a  justice's  clerk  exceeded  the 
sum  here  allowed,  or  any  one  else  took  upon  him  to  make 
out  the  capitula,  he  was  to  pay  thrice  as  much  as  he  re- 
ceived, and  lose  his  office  for  a  year.  It  was  also  or- 
dained7 that  no  clerk  of  the  king,  nor  of  any  justice, 

5  Ch.  27.  7  Ch.  28. 

6  2  Inst.,  211. 


1  Ch.  20. 

3  Ch.  25. 

2  Vide  ante,  c.  viii. 

*  Ch.  26. 
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should  accept  of  a  presentation  to  a  church  concerning 
which  any  plea  was  then  depending  in  the  king's  court, 
without  special  license  from  the  king,  under  pain  of  the 
church  being  declared  void,  and  of  losing  his  office.  At 
this  time  many  ecclesiastical  persons  were  not  only  clerks 
in  the  chancery,  and  other  of  the  king's  courts,  hut  also 
stewards  of  the  household  to  noblemen  and  other  great 
men,  and  were  therefore  in  situations  to  procure  favor  or 
discouragement  in  suits.1  It  was  further  ordained,  that 
no  clerk  of  any  justice  or  sheriff  should  take  part  in  mat- 
ters depending  in  the  king's  courts,  nor  commit  any  fraud 
whereby  common  right  might  be  disturbed  or  delayed. 

There  was  great  complaint  that  officers,  criers,  who  had 
an  inheritance  in  their  office,  and  the  marshals  of  justices 
in  eyre,  took  money  of  such  as  recovered  seisin  of  land, 
or  other  tiling  depending  in  suit ;  and  that  tines  were 
levied  of  jurors,  towns,  prisoners,  and  others  attached 
upon  pleas  of  the  crown ;  which  abuse  was  in  a  great 
measure  owing  to  the  excessive  number  of  those  officers. 
Several  penalties  were  enacted  to  punish  offences  and  ex- 
tortions of  this  kind.2 

During  the  late  dissolute  times,  malpractices  seem  not 
to  have  been  confined  to  inferior  offices,  but  to  have  run 
through  all  ranks  of  persons  attendant  upon  courts.  The 
following  provision  was  occasioned,  no  doubt,  by  an  ex- 
perience of  this  kind.  It  was  ordained,3  that  if  any 
serjeant-pleader,4  or  other,  do  or  consent  to  any  manner 
of  deceit  or  collusion  in  the  king's  court,  in  order  to  de- 
ceive the  court  or  party,  he  shall  be  imprisoned  for  a  year 
and  a  day,  and  shall  never  after  be  permitted  to  plead  in 
that  court.  If  the  offender  should  not  be  a  pleader,  be- 
sides the  imprisonment,  he  was  further  to  be  punished  at 
the  king's  pleasure,  according  to  the  degree  of  the  of- 
fence. 

We  have  an  instance  where  corruption  and  cabal  had 
got  upon  the  bench  of  justice.  It  has  been  seen,  that  by 
the  statute  of  Merton,5  every  free  suitor  of  the  county  and 
other  courts  might  make  his  attorney  to  do  suit  there  for 
him.  Under  color  of  this  license,  two  mischiefs  ensued  : 
first,  barrators  and  maintainers  of  quarrels0  were  encour- 

1  2  Inst.,  212.  *  In  the  original,  Se.rjaunl  countre. 

2  Ch.  30.  5  Viz.,  c.  10.      Vide  ante,  60. 

3  Ch.  29.  6  Qacrells  may  signify  plaints,  suits. 
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aged  by  the  sheriff  to  become  attorneys,  to  make  suit ;  and 
accordingly,  amongst  the  other  suitors,  to  give  judgment, 
and  sometimes,  perhaps,  take  the  lead  in  pronouncing 
judgment  for,  and  in  the  name  of,  the  other  suitors: 
secondly,  stewards  of  great  lords,  and  others,  who  had 
no  letters  of  attorney,  as  required  by  the  statute,  would 
do  the  like.1  These  were  the  mischiefs  intended  to  be 
removed  by  the  following  law,2  which  ordained  that  no 
sheriff  should  suffer  any  barrators,  or  maintainors  of  suits 
in  their  county  courts,  nor  permit  either  stewards  of  great 
lords,  or  any  other  (unless  he  was  attorney  for  his  lord), 
to  make,  give,  or  pronounce  judgment,  if  he  was  not 
specially  so  commanded  by  all  the  suitors,  and  attorneys 
of  suitors,  then  present  in  court ;  and  should  any  one  act 
otherwise,  the  sheriff,  as  well  as  the  offender,  was  to  be 
grievously  punished  at  the  pleasure  of  the  king. 

Thus  far  of  offences  against  the  administration  of  jus- 
tice. There  remains  only  one  crime,  which  spreaders  of 
we  shall  first  mention,  before  we  speak  of  the  fulae  reP°rts- 
regulations  made  for  the  improvement  of  criminal  judica- 
ture: this  is  the  spreading  of  false  and  slanderous  re- 
ports (a).  The  cause  of  this  act  is  stated  in  the  preamble  : 3 
"Forasmuch  as  there  have  been  oftentimes 'found  in  the 
country  devisers  of  tales,  whereby  discord,  or  occasion  of 
discord,  hath  many  times  arisen  between  the  king  and 
his  people,  or  great  men  of  the  realm,"  as  had  been  lately 
experienced  in  the  unsettled  reign  of  Henry  III. ;  there- 
fore it  was  commanded,  that  from  henceforth  no  one  be  so 
hardy  as  to  tell  or  publish  any  false  news  or  tales,  whereby 
discord,  or  occasions  of  discord  or  slander,  may  grow  be- 
tween the  king  and  his  people,  or  the  great  men  of  the 
realm ;  and  whoever  does  so,  shall  be  taken  and  kept  in 
prison  until  he  has  brought  into  court  the  first  author  of 

(a)  Lord  Coke's  comments  upon  this  chapter  are  quaint  and  instructive. 
He  says  that  persons  were  "the  authors  of  great  discord  and  scandal,"  some- 
times between  the  king  and  his  commons,  and  at  other  times  between  the 
king  and  his  nobles,  as  they  wrought  secret  discontentment  that  produced 
public  discord  and  scandal,  which  did  oftentimes  break  out  (in  the  reign  of 
Henry  III.)  into  fearful  and  bloody  wars.  King  Edward  I.,  finding  by  ex- 
perience the  woefid  effects  of  such  false  reports,  therefore  did  make  this  law 
for  the  redress  —  "in  a  temperate  manner,"  adds  Coke,  "leaving  the  same 
to  the  censure  of  the  common  law,  by  fines  and  imprisonments"  (2  Inst., 
xxii.).  He  cites  both  Britton  (fol.  33)  and  Fleta  (lib.  2,  c.  i.)  to  the  like 
effect. 

1  2  Inst.,  225.  "  Ch.  33.  3  Ch.  34. 


416  EDWARD   I.  [CHAP.  IX. 

the  tale.  This,  from  the  nature  of  the  thing,  became  the 
severest  punishment  that  could  well  be  devised,  as  it 
might  amount  to  perpetual  imprisonment. 

Respecting  the  office  of  magistrates,  it  was  provided  in 
the  following  manner.  First,  as  to  coroners.  It  seems, 
that  of  late  many  mean  and  unfit  persons  had  been  chosen 
into  that  office,  though  the  proper  qualification  for  such 
an  officer  was  that  of  probus,  legalis,  et  sapiens.  It  was 
now  ordained,  that x  sufficient  men  should  be  chosen  coro- 
ners, of  the  most  wise  and  discreet  knights,  who  were  best 
skilled  and  willing  to  attend  their  duty  ;  and  such  should 
lawfully  attach  and  present  pleas  of  the  crown.  It  was 
further  directed,  that  sheriffs  should  have  counter-rolls 
with  the  coroners,  as  well  of  appeals  as  of  inquests,  of  at- 
tachments, or  of  other  things  which  belonged  to  that  of- 
fice;  and  no  coroner  was  to  take  any  fee  for  doing  his 
office.  The  particular  duties  of  this  important  office  were 
more  particularly  marked  out  by  a  subsequent 2  statute,  of 
which  we  shall  take  notice  in  its  proper  place. 

It  had  been  the  practice  for  the  common  fines  and 
amercements  before  justices  in  eyre  to  be  assessed  pro- 
miscuously by  the  sheriff,  and,  as  the  statute  says,  by  bar- 
rators ;  and  upon  those  who  were  innocent,  as  well  as  upon 
the  guilty  ;  all  which  was  transacted  after  the  justices 
were  gone.  These  fines  were  paid  to  the  sheriff  and  bar- 
rators. To  remedy  this,  it  was  provided,3  that  henceforth 
such  sums  should  be  assessed  in  the  presence  of  the  jus- 
tices in  eyre,  before  their  departure,  by  the  oaths  of 
knights  and  other  honest  men,  upon  those  who  ought  to 
pay;  and  the  justices  were  to  cause  the  sums  to  be  put 
into  estreats,  which  were  to  be  delivered  into  the  ex- 
chequer. 

The  chapter  of  Magna  Charta  concerning  the  reasonable- 
ness of  amercements,4  was  re-enacted  in  more  comprehen- 
sive terms  ;  for  whereas  that  provision  says,  liber  homo 
non  amercietur,eic,  and  so  was  confined  to  natural  persons, 
or,  at  furthest,  to  sole  bodies  politic  ;  this  statute  of  Edward 
I.5  extends  it  to  cities,  boroughs,  and  towns. 

Because  the  method  of  pursuing  felons  by  fresh  suit  had 
not  been  so  much  attended  to  as  formerly,  and  great  ob- 

1  Ch.  10.  4  Ch.  14.    Vide  ante,  c.  v. 

2  Stat.  4  Edw.  I.,  st.  2,  de  officio  coronatoris.     5  Ch.  6. 

3  Ch.  18. 
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struction  was  occasioned  thereto  by  franchises,  an  act  was 
made  to  enforce  this  common  law  prosecution.  It  is  di- 
rected1 that  all  persons  in  general  should  be  ready  and 
apparelled,  at  the  command  and  summons  of  the  sheriff 
and  cry  of  the  country,  to  sue  and  arrest  felons,  as  well 
within  franchises  as  without.  Those  who  neglected  or  re- 
fused were  to  be  fined  at  the  king's  pleasure ;  and  if  default 
was  made  by  the  lord  of  a  franchise,  he  was  to  forfeit  his 
franchise  to  the  king  ;  if  by  a  bailiff,  he  was  to  be  impris- 
oned two  years.  The  sheriff,  coroner,  or  bailiff  who  showed 
any  favor  to  a  felon,  or  concealed  felonies  committed  within 
his  district,  was  to  suffer  a  year's  imprisonment,  and  af- 
terwards pay  a  grievous  fine ;  or,  should  he  not  have 
wherewith  to  pay,  he  was  to  suffer  imprisonment  for  three 
years. 

Some  laws  were  made  for  ordering  of  offenders  when 
taken  (a).     It  sometimes  happened,  that  per-    0f  replevying 
sons  committed  for  murder  would  sue  out  the      prisoners. 

(a)  Upon  this  Lord  Coke  remarks,  "that  it  applied  only  to  sheriffs  and 
gaolers,  and  not  to  the  king's  justices  or  judges  of  any  superior  court;"  for 
that,  being  superiors,  they  are  not  comprehended  in  general  words ;  2.  That 
"the  words  queux  ont  prises  ou  releynes  prisoners,"  do  not  include  judges;  3. 
Because  in  those  days  prisoners  were  commonly  bailed  by  the  king's  writ, 
De  homine  replegiando,  and  also  by  the  writ  De  odio  et  atid;  both  of  which 
were  directed  to  the  sheriff  (2  Inst.,  186).  And  here  it  is  proved,  that  it  is 
an  offence  as  well  to  bail  a  man  not  bailable,  as  to  deny  a  man  bail  that  ought 
to  be  bailed.  And  the  reason  is  yielded  wherefore  the  sheriffs  and  others  did 
so  offend,  because  they  would  make  gain  of  the  one  and  grieve  the  other, 
viz.,  either  for  avarice  or  malice  {Ibid.).  The  mischief  of  the  law,  Coke 
says,  it  wa^  not  clear  on  what  charges  prisoners  were  or  were  not  irreplev- 
isable or  bailable ;  and  this  act  says,  that  those  who  are  taken  for  homicide 
did  not  be  so :  "  Forpris  ceux  queux  fuerunt  prises  pur  mort  d'homme."  Ac- 
cording to  Glanville :  "  In  omnibus  autem  placitis  de  felonia  solet  accusatus 
per  plegios  dimitti,  prseterquam  implacito  de  homicidio,  ubi  aliter  statutum 
est"  (Glanv.,  lib.  xiv.,  c.  1 ;  Bracton,  lib.  iii.,  fol.  123;  Britton,  fol.  73;  Fleta, 
lib.  ii.,  c.  2). 

It  is  very  observable  that  another  exception  is  added  —  of  persons  com- 
mitted by  command  of  the  king  or  his  justices:  "Ouper  commandment  le  roi 
ou  de  les  justices  /"  upon  which,  in  favor  of  liberty  and  law,  the  judges  put 
a  remarkable  judicial  construction,  making  it  read  thus:  "  By  the  command 
of  the  king,  that  is,  of  his  justices."  Coke  says,  "  The  opinion  of  Gascoyne, 
chief-justice,  is  notable  on  this  point,  that  the  king  hath  committed  all  his 
power  judicial  to  divers  courts;  and  because  some,  as  the  king's  bench,  are 
coram  rege,  and  others  coram  justiciariis,  therefore  the  act  says,  'per  com- 
mandment de  le  roi,  ou  de  ses  justices'  (2  Inst.,  186).  But  this  is  sophistical ; 
for  it  had  been  held  long  before,  that  a  matter  before  the  king's  justices  is 
before  the  king,  in  contemplation  of  law ;  and  though  the  argument  might 
be  applicable  to  judicial  acts,  it  is  not  so  of  acts  not  judicial.     There  are  cases 

1  Ch.  9. 
2B 
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writ  de  odio  ei  atid,  and,  obtaining  a  favorable  inquest  be- 
fore the  sheriff,  would  get  themselves  replevied  till  the 

in  which  the  king  may  arrest  without  judicial  warrant,  as  in  cases  of  treason 
or  sedition  ;  in  which,  though  his  ministers  might  sign  the  warrant,  and  be 
responsible  to  parliament,  the  warrant  would  be  legal,  and  the  act  be  in  law 
the  act  of  the  king  or  the  crown.  The  judges  were  very  jealous  of  the  royal 
power;  but  their  reasoning  was  not  always  good.  Thus,  Lord  Coke  quotes 
Hnssey,  chief-justice,  as  reporting  (  Year-Book;  1  Hen.  VII.,  4),  that  Sir  John 
Markham  said  to  King  Edward  I.  that  the  king  could  not  arrest  any  man 
for  suspicion  of  treason  or  felony,  as  any  of  his  subjects  might;  because,  if 
the  king  did  wrong,  the  party  could  not  have  his  action  ;  which,  if  meant  of 
a  personal  arrest  by  the  king's  own  hands,  was  a  case  not  often  likely  to  occur ; 
but  qui  facit  per  odium  facit  per  se,  and  an  arrest  by  order  of  the  king,  would 
be  an  arrest  by  the  king;  and  the  judge  goes  on,  according  to  the  report,  to 
say:  "  If  the  king  command  me  to  arrest  a  man,  and  accordingly  I  do  it,  he 
shall  have  bis  action  of  false  imprisonment  against  me,"  that  is,  presum- 
ing the  king  had  no  good  cause  of  arrest,  as  he  might  have;  and  in  such  a 
case  the  arrest  by  his  order  would  be  an  arrest  by  himself,  and  would  be 
perfectly  legal.  And  indeed  a  case  occurred  in  this  reign  which  illustrated 
this  in  a  remarkable  manner,  and  shows  that  an  arrest  by  the  king's  own 
hand  might  be  legal.  There  was,  it  is  well  known,  an  attempt  to  assassinate 
Edward  I.  when  alone,  who,  however,  overpowered  the  assassin,  and  held 
him  until  attendants  came,  when  he  delivered  the  man  into  their  custody ; 
an  arrest  of  which  no  one  will  doubt  the  legality.  Nor  could  it  be  any  less 
clear  if  the  king,  observing  the  weapon,  had  seized  the  man  upon  suspicion, 
and  arrested  him,  or  ordered  him  to  be  arrested,  for  treason.  Lord  Coke  in- 
deed says,  that  on  the  statute  1  Rich.  II.,  c.  xii.,  "  si  non  que  il  soit  per  briefe, 
ou  auter  commandment  de  le  roi,"  it  was  resolved  by  all  the  judges  that  the 
king  cannot  do  it  but  by  writ,  or  by  order  or  rule  of  some  of  his  courts  of 
justice  where  the  cause  dependeth,  according  to  law ;  but  this  evidently  is 
intended  of  arrests  in  the  ordinary  course  of  justice,  which,  no  doubt,  can 
only  be  by  order  of  judges  or  courts  of  law.  There  can  be  no  doubt,  how- 
ever, that  there  always  was  in  the  crown  a  power  of  arrest  for  sedition  or  on 
suspicion  of  treason,  on  the  ground  of  danger  to  the  state ;  and  this  power 
was  recognized  by  the  courts  after  the  Revolution.  But  in  ordinary  cases 
the  ordinary  course  must  be  pursued.  Another  exception  to  the  statute  was 
of  those  who  were  taken  in  the  act.  Ceux  queux  sont  prises  sur  le  manier,  and 
who  were  not  to  be  bailed  ;  for,  says  Coke,  in  such  case  non  slat  indifferenter, 
whether  he  be  guilty  or  not:  being  taken  with  the  manner,  that  is,  with 
the  thing  stolen,  as  it  were,  in  his  hand,  which  Bracton  and  Britton  call  fac- 
tum manifeslum  (Bracton,  lib.  iii.,  fol.  12;  Britton,  fol.  22);  and  so  felons, 
■openly  known  and  notorious,  were  not  bailable,  larons  apertment  escries  et  no- 
taries, nor  those  accused  of  arson  or  treason.  These  were  not  to  be  bailed  or 
replevied  by  the  sheriff  by  the  common  writ,  i.  e.,  the  sheriffs,  says  Coke, 
were  not  to  replevy  them  by  the  common  writ  de  homin'e  replegiaudo,  nor 
without  writ,  i.  e.,  ex  officio:  but,  he  adds,  all  or  any  of  these  may  be  bailed 
in  the  king's  bench  (2  Inst.,  189).  This  statute,  as  he  had  already  pointed 
out,  only  applying  to  sheriffs,  not  the  king's  judges,  who  were  presumed  to 
have  a  sufficient  discretion.  In  other  cases  the  sheriff  might  release  upon 
sufficient  sureties ;  and  if  he  did  not  do  so,  the  prisoner  might  have  the  writ 
Be  manucaptione ;  but  this  was  taken  away  by  the  statute  28  Edward  III. 
The  statute,  it  is  to  be  observed,  only  applied  to  indictments  taken  before  the 
sheriff  in  his  tourn ;  for  other  prisoners  could  not  be  bailed  without  writ; 
and  the  statute  2  Edward  IV.,  c.  ii.,  provided  that  upon  all  presentments  or 
indictments  taken  before  the  sheriff,  he  should  have  no  power  to  arrest  or 
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coming  of  the  justices  in  eyre.  To  prevent  unfair  inquisi- 
tions in  these  cases,  it  was  ordained1  that  such  inquests 
should  he  taken  by  lawful  men,  chosen  by  oath  (of  whom 
two,  at  least,  were  to  be  knights),  who  had  no  affinity  with 
the  prisoner,  nor  were  for  any  other  reason  to  be  suspected. 
But  in  this  article  of  replevying  offenders,  suspicion  of 
favor  and  malice  went  further  than  the  jurors;  for  it  is 
stated,  in  a  statute  which  we  are  now  going  to  mention, 
"that  sheriffs  and  others  who  had  the  custody  and  im- 
prisonment of  persons2  charged  with  felony,  used  to  let 
out  such  as  were  not  properly  replevisable,  and  kept  in 
prison  such  as  were,  that  they  might  gain  of  the  one  party 
and  grieve  the  other.  "  For  this  reason,  and  because  it 
had  not  been  hitherto  particularly  determined  who  were 
replevisable  and  who  not,  except  in  the  case  of  persons 
taken  for  the  death  of  a  man,  or  by  command  of  the  king, 
or  of  his  justices,  or  for  the  forest,  it  was  therefore  ex- 
pressly enacted3  what  offenders  should  and  what  should 
not  be  replevisable.  First,  the  following  persons  were  in 
no  wise  to  be  replevisable, — neither  by  the  common  writ, 
that  is,  the  writ  de  homine  replegiando,  nor  without  writ, 
that  is,  ex  officio,  by  the  general  discretion  entrusted  to 
sheriffs  in  this  point, — namely,  persons  outlawed,  those 
who  had  abjured  the  realm,  provors,  those  taken  with  the 
manor,  those  who  had  broken  the  king's  prison,  thieves 
openly  defamed  and  known,  such  as  were  appealed  by  pro- 
vors, so  long  as  the  provors  were  living  (if  they  were  not 
of  good  name) ;  such  as  were  taken  for  house-burning, 
feloniously  done,  or  for  false  money,  or  for  counterfeiting 
the  king's  seal ;  persons  excommunicated,  who  were  taken 
at  the  request  of  the  bishop  ;  those  taken  for  manifest  of- 
fences, or  for  treason  touching  the  king's  person.  The 
following  persons  might  be  let  out  by  sufficient  surety  ; 
but  the  sheriff  was  to  take  nothing  for  so  doing,  and  was 
to  be  answerable  for  them  —  namely,  those  indicted  of 
larceny  by  inquests  before  sheriffs  and  bailiffs  by  their 

put  in  prison  any  person  so  prescribed  or  indicted,  but  should  send  the  in- 
dictments to  the  sessions  of  the  justices  of  the  peace.  These  justices  of  the 
peace  practically  superseded  the  criminal  jurisdiction  of  the  sheriffs;  and 
the  present  statute  is  only  valuable  for  the  principles  it  lays  down  ;  and  for 
this  reason  Coke  expounds  it  fully  with  reference  to  the  act  1  and  2  Philip 
and  Mary,  as  to  bail.  There  was  a  statute  of  Henry  VI.  as  to  bail  in  civil 
cases,  as  to  which,  vide  post. 

1  Ch.  11.    Vide  ante,  c.  viii.       2  Rettez  de/elonie.       3  Ch.  15.    Vide  ante. 
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office ;  those  of  light  suspicion ;  those  taken  for  petty 
larceny  that  amounted  not  to  more  than  12d.,r  if  they 
were  not  guilty  of  some  other  larceny  before;  those  guilty 
of  receipt  of  felons,  or  of  commandment,  or  force, "or  of 
aid  in  felony  done  ;  those  guilty  of  some  trespass  for  which 
a  man  ought  not  to  lose  his  life  or  limb ;  a  man  appealed 
by  a  provor,  after  the  death  of  the  provor,  if  he  be  no 
common  thief,  nor  defamed. 

If  the  sheriff,  or  any  other  person  who  had  the  keeping 
of  prisons,  let  a  person  to  bail  who  was  not  replevisable, 
he  was  to  lose  his  office  forever,  though  he  held  it  in  fee ; 
and  should  it  beany  inferior  officer  who  had  done  so  with- 
out the  will  of  his  lord,  he  was  to  suffer  three  years' 
imprisonment,  and  to  be  fined  at  the  king's  pleasure. 
Again,  if  any  detained  a  prisoner  who  was  replevisable, 
after  he  had  offered  sufficient  surety,  he  was  to  suffer  a 
grievous  amercement  to  the  king ;  but  if  he  took  any 
reward  for  delivering  such  a  prisoner,  he  was  to  pay 
double  the  sum  to  him,  and  be  at  the  king's  mercy. 

In  this  manner  was  the  law  of  bail  in  criminal  cases 
settled  in  the  reign  of  Edward  the  First.  The  same  stat- 
ute has  been  adopted  in  later  times,  as2  the  rule  by  which 
justices  of  the  peace  were  to  govern  themselves. 

Having  spoken  of  such  laws  as  were  made  to  bring 
offenders  to  justice,  it  follows  that  we  should  treat  of 
such  as  directed  the  manner  of  administering  it.  It  had 
been  the  usage  (contrary  to  the  general  law)  in  some 
counties  to  outlaw  persons  appealed3  of  command,  force, 
aid,  or  receipt,  before  the  person  who  was  appealed  of  the 
principal  fact  was  outlawed.  To  render  the  law  uniform 
in  this  point,  it  was  ordained4  that  none  should  be  ap- 
pealed of  command,  force,  aid,  or  receipt,  until  the  person 
appealed  of  the  fact  was  attainted;  nevertheless,  the  ap- 
pellant was  not  therefore  to  delay  commencing  his  appeal 
at  the  next  county  against  the  accessory  any  more  than 
against  the  principal ;  only  the  exigent  against  him  was 
to  remain  till  the  principal  was  attainted  of  the  fact  by 
outlawry,  or  otherwise.     This  statute,  though  it  speaks 

1  The  distinction  between  greater  and  smaller  thefts  is  mentioned  only  ob- 
scurely by  Bracton.  This  is  the  first  passage  where  the  limit  of  petty  lar- 
cenv  is  distinctly  marked.     Vide  ante,  c.  viii. 

2  By  stat.  1  and  2  Ph.  and  M.,  and  2  and  3  Ph.  and  M. 

3  Vide  ante,  282.  *  Ch.  14. 
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of  appeals  only,  has  been  construed  to  extend  to  indict- 
ments. 

This  account  of  the  alterations  made  in  our  criminal 
law  shall  be  closed  with  the  two  following  statutes  —  one 
relating  to  the  exemption  claimed  by  the  clergy,  the 
other  concerning  a  very  singular  part  of  our  penal  code, 
called  peine  forte  et  dure. 

We  have  seen  that  the  clergy  had  so  far  established  the 
exemption  of  their  persons  from  corporal  pains 
(a),  as  for  it  to  be  laid  down  for  law  in  the 

(a)  This  mode  of  expression  seeras  to  represent  the  clergy  as  usurping  all 
these  privileges  or  immunities,  and  as  constantly  encroaching  on  the  state, 
whereas  it  will  have,  been  seen  from  the  laws  of  the  Saxons,  these  privileges 
and  immunities  were  all  established  in  that  age.  Thus  in  the  Mirror  we 
find  that  Alfred  hanged  a  judge  who  had  executed  a  clerk,  because  as  a 
secular  judge  he  must  have  known  he  had  no  jurisdiction  over  clerks  [Mir- 
ror, c.  v.).  And  the  laws  of  Canute  show  that  such  was  the  law  in  the  Saxon 
times.  The  reason  for  it  is  obvious,  that  the  barbarous  ordeal  was  the  mode 
of  trial  resorted  to  in  that  age  in  criminal  cases;  and  the  Church,  as  Hale 
says,  did  all  it  could  to  discournge  it,  and  as  one  mode  of  doing  so,  prohib- 
ited it  as  to  the  clery,  who  were  supposed  to  be  specially  under  its  charge ; 
and  as  to  the  clergy,  therefore,  the  Church  adopted  the  more  sensible  system 
of  compurgators,  who  were  a  species  of  witnesses  or  jurors,  whose  verdict, 
as  Lord  Coke  says,  countervailed  or  was  equal  to  a  verdict  of  jurors,  the 
only  difference  being  that  jurors  were  sworn  between  the  crown  and  the  party, 
and  compurgators  were  produced  by  the  party,  both  being  equally  sworn  of 
their  own  knowledge  or  belief,  jurors  in  that  age  being  witnesses.  This  was, 
it  is  obvious,  a  more  rational  mode  of  trial  than  the  ordeal,  and  was  the 
origin  of  trial  by  jury.  And  by  degrees,  and  by  the  example  of  this  more 
rational  system  of  trial  for  the  clergy,  it  became  adopted  by  the  laity.  As 
Lord  Hale  observes,  by  the  persuasions  of  the  clergy  the  ordeal  became  dis- 
continued in  favor  of  the  more  rational  system.  It  was  not  likely,  therefore, 
that  the  bishops  (who  could  hardly  have  an  interest  in  the  immorality  of 
their  clergy)  should  fail  to  apply  the  system  which  the  canon  law  itself  en- 
joined. But  then  the  effect  of  withdrawing  the  accused  before  trial  was 
that  the  king  lost  the  benefit  of  the  forfeiture  of  lands  and  goods,  which  followed 
upon  conviction;  and  there  is  too  much  reason  to  believe,  from  the  character 
of  the  judges  in  those  days,  that  this  often  supplied  a  motive  to  them  for 
pressing  cases  to  conviction.  At  all  events,  it  supplied  an  obvious  motive 
for  some  legislation,  which  should  afford  a  pretext  to  the  king's  judges  for 
trying  the  accused  clerk  before  he  was  delivered  to  the  bishop.  This  could 
not  be  done  in  any  open  or  direct  way,  for  beyond  all  doubt  it  would  have 
been  a  total  alteration  of  the  law.  This  is  clear  from  Bracton,  who  had 
lately  laid  the  law  down  thus:  "Cum  vero  clericus  captus  fuerit,  pro  alio 
crimine,  et  imprisonatus  est,  et  de  eo  petatur  curia  Christianitatis,  ab  ordi- 
nario  .  .  .  imprisonatus  ille  statitn  ei  deliberetur,  sine  aliqua  inquisitionefa- 
cicnda"  (Bracton,  fol.  123).  The  statute  itself  indeed  recites  the  law  to  the 
like  effect,  and  then  proceeds  merely  to  enact  that  the  clerks  should  not  be 
released  by  the  bishops  until  they  had  undergone  their  canonical  purgation. 
There  is  not  the  slightest  reason  to  suppose  that  they  were  so ;  and  therefore 
the  real  reason  for  the  enactment  must  be  sought  in  the  use  made  of  it  by 
the  king's  judges,  which  was  upon  some  strained  and  monstrous  misconstruc- 
vol.  ii. —  36 
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last  reign  that  a  clerk,  taken  for  the  death  of  a  man,  or 
any  other  crime,  and  imprisoned,  if  demanded  by  the  or- 
dinary to  be  delivered  over  to  the  court  Christian,  should 
immediately  be  delivered,  without  any  inquisition  being 
taken.1  The  pretence  of  the  ecclesiastical  court  was, 
that  the  clerk  so  delivered  should  be  put  to  make  canon- 
ical2 purgation,  and  to  establish  his  innocence,  or  stand 
convicted  of  the  charge.  Whether  this  was  constantly 
or  fairly  practised  seemed  to  be  a  matter  of  some  doubt. 

We  shall  now  hear  what  was  ordained  by  parliament 
on  this  point  (a).  It  was  provided  3  ..that  when  a  clerk 
was  taken  on  a  charge  of  felony*  and  was  demanded  b}^  the 
ordinary,  he  should  be  delivered  to  him,  according  to  the 
privilege  of  holy  church,  on  such  peril  as  usually  belonged 
to  it  (by  which  probably  purgation  is  meant),  after  the 
custom  used  in  former  times;  and  the  king  now  admon- 
ished and  enjoined  the  prelates,  upon  the  faith  they  owed 
him,  and  for  the  common  profit  and  peace  of  the  realm, 
that  those  who  had  been  indicted  of  such  offences  by  a 
solemn  inquest  of  good  and  lawful  men  in  the  king's 
court  (b),  should  in  no  manner  be  delivered  without  due  purga- 
tion of  it,  to  pretend  that  it  gave  them  power  to  try  the  clerk  first,  before  lie 
was  delivered,  the  effect  of  which  would  be  that  if  he  should  be  convicted, 
his  lands  and  goods  would  be  forfeited  to  the  crown.  This,  it  is  plain,  was 
the  real  motive  for  the  statute,  and  the  "  pretence"  was  on  the  part  of  the 
crown  lawyers  who  thus  contrived  it. 

(a )  It  is  to  be  observed  that  the  author  here  represents  it  as  "  provided  " 
bv  the  statute,  so  as  to  keep  up  the  impression  he  had  already  conveyed  that 
this  was  a  novel  claim,  or  an  encroachment  on  the  part  of  the  clergy,  whereas, 
as  already  shown,  it  was  as  old  as  the  Saxon  laws,  and  had  been  laid 
down  bv  Bracton  in  the  previous  reign  as  settled  law,  and  was  not  merely 
"provided"  but  recognized  and  recited  by  the  act.  The  real  reason  of  the 
enactment  was  at  the  end  ;  and  the  pretence  it  afforded  to  the  crown  lawyers 
and  the  servile  judges  of  the  king  to  warp,  wrest,  and  alter  the  law. 

(6)  As  alreadv  seen,  the  effect  of  the  law  was  that  the  clerk  was  to  be  de- 
livered to  the  bishop  before  trial,  in  order  that,  instead  of  undergoing  trial  at 
common  law,  he  might  be  put  to  his  "canonical  purgation;"  and  this  is 
recognized  bv  the  act,  which  says  that  the  clerk  shall  not  be  liberated  until 
he  has  undergone  such  purgation,  "  Que  ceux  qui  sont  endites,  etc.,  en  nul 
maner,  ne  les  deliverent,  sans  due  purgation,  issint  que  le  roy  nilent  mestier 
de  mitter  auter  remedy."  Upon  tins,  however,  it  was  actually  held  by  the 
king's  judges  that  they  had  power  to  try  the  clerk  before  he  was  delivered  to  the 
ordinary!    And  the  king's  own  law  writer,  Britton,  accordingly  thus  laid  the 

1  Vide  ante,  c.  viii. 

2  Canonical  purgation  was  that  by  compurgators,  and  had  been  recom- 
mended by  the  canons  in  lieu  of  that  by  ordeal,  which,  in  the  canon  law, 
was  called  vulgar  purgation. 

3  Ch.  2.  4  Est  pris  pur  ret  defelonie. 
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Hon,  so  that  the  king  might  have  no  need  to  provide  any 
otherwise  in  this  matter. 

We  now  come  to  the  statute  which  makes  the  first 
Pane  Meet  mention  of  anything  like  what  has  since  been 
dure-  called  the  peine  forte  et  dure ;  a  punishment  to 
be  inflicted  on  such  as  refused  to  put  themselves  on  a  jury, 
to  be  tried  for  the  felony  of  which  they  were  indicted. 
The  statute  ordains,1  "  that  notorious  felons,  and  who  are 
openly  of  evil  name,  and  will  not  put  themselves  on  in- 
quests of  felonies  with  which  they  may  be  charged  be- 
fore the  justices  at  the  king's  suit,  soient  mys  en  la  prisone. 
forte  et  dure,  shall  have  strong  and  hard  imprisonment, 
come  ceux  qui  refusent  etre  a  la  commune  ley  de  la  tore,  as 
those  who  refuse  to  stand  to  the  common  law  of  the  land. 
But  this  is  not  to  be  understood  of  such  prisoners  as  are 
taken  upon  light  suspicion "  (a).  Great  difference  of 
opinion  has  arisen  upon  this  provision.  Some  have 
thought  that  the  punishment  of  peine  forte  et  dure  was  or- 
dained first  by  this  act,  and  that  at  the  common  law,  a 
felon  standing  mute  should,  upon  a  nihil  dieit,  be  hanged, 
as  the  law  is  at  this  day  in  case  of  treason.  Others  have 
hoklen,  that  at  the  common  law,  in  favor  of  life,  he 
should  neither  have  peine  forte  et  dure,  nor  have  judgment 
to  be  hanged,  but  be  remanded  to  prison  until  lie  would 
answer.  Lord  Coke  is  of  opinion  that  the  peine  forte  et 
dure  was  a  penalty  at  common  law,  and  not  such  a  one  as 
any  judges  could  have  framed  upon  a  generaldirection  of 


law  down  on  the  subject,  writing  soon  after  the  statute,  "  Si  clerk  encopie 
(i.  e ,  indicte)  de  felony,  allege  clergie,  et  est  trove  (i.e.,  que  est  un  clerk),  et 
l'ordinary  demaund,  donque  serra  enquise  comment  il  est  mescrue  (i.e.,  cul- 
pable), et  s'il  soit  merit  mescrue,  donques  il  serra  aroge  touts  quits  (i.  e.,  he 
shall  go  quit),  et  s'il  soit  mescrue  si  soient  ses  chateux,  taxes,  et  ses  terres 
prises  en  nostre  mesne,  et  son  corps  deliver  al  ordinary"  (Britton,  c.  iv.,  fol. 
11).  That  is  to  say,  that  upon  conviction  of  the  clerk  his  lands  and  goods 
should  be  forfeited  to  the  crown,  and  then  he  should  be  delivered  to  the 
ordinary,  which  supplies  the  real  motive  for  this  piece  of  legislation. 

(«)  The  author  of  the  Mirror  observes  upon  this  that  it  is  reprovable  to  put 
persons  found  guilty  of  felony,  who  will  not  put  themselves  upon  their 
country,  to  penance,  which  may  kill  them,  without  regard  to  their  con- 
dition, since  one  may  perhaps  help  and  acquit  himself  otherwise  than  by  his 
country;  and  as  none  is  to  be  put  to  penance  before  he  is  attainted  of  the 
offence  for  which  he  ought  to  be  pained  (c.  v.,  s.  4).  This  seems  to  assume 
that  in  some  way  the  parties  were  found  guilty  of  the  felony,  before  being 
put  to  the  penance.  Possibly  it  may  mean  the  finding  of  the  grand  jury. 
The  latter  part  of  the  passage  appears  to  confirm  the  author's  view. 

1  Ch.  12. 


424  EDWARD    I.  [CHAP.  IX. 

this  act,  which  only  says  they  are  to  be  sent  to  prisone 
forte  et  dure;  and  that  the  words  of  this  act  were  designed 
to  refer  to  a  subsisting  species  of  penance,  which  they 
sufficiently  intimated,  though  the  particular  mode  of  it 
was  not  described.1 

This  provision  is  worthy  of  serious  consideration.  The 
statute  says,  that  those  who  will  not  put  themselves  on  inquest 
of  felonies?  shall  be  treated  as  those  who  refuse  to  stand  to  the 
common  law  of  the  land.3  The  difference  between  these  two 
kinds  of  refusal  is  a  difficulty  that  stands  as  much  in 
need  of  explanation  as  the  manner  in  which  the  latter 
were  punished. 

Though  this  statute,  from  the  form  of  its  expression, 
does  not  seem  to  have  introduced  this  penance,  but  rather 
speaks  of  it  as  a  thing  already  known  ;  yet  it  does  not 
appear  that  it  is  taken  notice  of  in  any  ancient  writer, 
record,  or  case,  before  the  reign  of  this  king.  On  the 
contrary,  some  instances  are  to  be  found  in  the  preceding 
reign  of  persons  arraigned  for  felony  standing  mute,  who 
were,  nevertheless,  not  put  to  their  penance,  but  had  judg- 
ment to  be  hanged.  The  practice  in  5  Hen.  III.  was,  it 
should  seem,  of  "the  following  kind:  If  a  prisoner  stood 
wilfully  mute,  a  jury  of  twelve  men  was  impanelled. 
If  they  found  him  guilty,  another  jury  of  twenty-four 
was  chosen  to  examine  the  verdict  of  the  former ;  and  if 
they  were  of  the  same  opinion,  the  sentence  was  for  the 
prisoner  to  be  hanged.4  It  is  true,  there  is  no  mention 
of  such  proceeding  in  Bracton ;  nor  does  that  author  at 
all  acquaint  us  with  the  method  of  treating  persons  who 
obstinately  refused  to  submit  to  a  fair  trial.5 

It  should  seem,  then,  that  this  method  of  treating  felons 
who  stood  mute,  was  introduced  some  time  between  the  5 
Hen.  III.  (or  even  the  time  of  Bracton)  and  the  3  Edw.  I., 
and  was  not  established  by  this  act.  That  it  was  supported 
by  some  other  sanction  than  this  act,  is  plain  from  the  con- 
stant practice,  which  has  allowed  this  penance  to  hold  in 
cases  of  appeal,  though  the  act  only  speaks  of  the  king's 
suit :  and  those  authors  who  wrote  nearest  the  time  of 


1  2  Inst.,  178,  179.  2  Ne  se  voilent  met/re  en  enqueste  des  felonies. 

3  Come  ceux  qui  refusent  etre  a  la  commune  ley  de  la  terre. 
*  This  appears  by  two  curious  records  in  the  notes  upon  Hale's  P.  C,  vol. 
ii.,  322. 

6  Vide  ante,  c.  viii. 
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which  we  are  now  speaking,  such  as  Fleta,  Britton,  and 
the  Mirror,  mention  the  penance  without  referring  to  this 
statute. 

The  manner  in  which  this  penance  is  described  by  Brit- 
ton is  as  follows :  "  If  they  will  not  put  themselves  upon 
the  country,  let  them  be  put  to  their  penance1  until  they 
pray  to  do  it ;  and  let  their  penance  be  this:  that  they  be 
barefooted,  ungirded,  and  bareheaded,  in  their  coat  only,2 
in  prison  upon  the  bare  ground,  continually,  night  and 
day  ;  that  they  eat  only  bread  made  of  barley  and  bran  ; 
that  they  drink  not  the  day  they  eat,  nor  eat  the  day  they 
drink;  nor  drink  anything  but  water  the  day  they  do  not 
eat;  and  that  they  be  fastened  down  with  irons."3  In 
Fleta  it  is  stated  in  a  similar  way :  Morti  tamen  non  con- 
demn abitur,  sed  gaolce  committetur  sub  dioetd  salvo  custodiendus, 
donee  instructus  petat  hide  se  legitime  acqaietare;  considcrato  verb 
erit  talis,  qubdunico  indumento  indutus,  et  discalceatus,  in  nudd 
terra,  quadrantalem  partem  hordeacewn  tantum  pro  duobus  diebus 
habeat  ad  victum,  non  tamen  quod  quolibet  die  comedat,  sed  altero 
tantum;  nee  quod  singulis  diebus  bibat,  sed  die  quo  non  comederit, 
aqwtm  bibat  tantum,  et  hcec  diceta  omnibus  legem  refutantibus 
injungatur  donee  petant  quod  prius  contempserinl* 

The  penance  stated  by  these  two  authors  is  a  rigorous 
method  of  compelling  the  criminal  to  undergo  a  trial ;  yet 
very  different  from  the  cruel  way  in  which  felons  standing 
mute  were  treated  in  aftertimes.  The  alterations  this 
penance  received,  and  the  causes  that  led  to  such  altera- 
tions, will  be  considered  in  their  proper  place. 

If  a  conjecture  may  be  hazarded  upon  a  point  that  has 
created  much  debate,  perhaps  this  statute  may  be  considered 
as  auxiliary  towards  the  establishment  of  trials  by  jury,  in 
preference  to  all  others  then  in  use.  It  may  be  remembered 
that  Magna  Charta,5  in  declaring  the  privilege  every  man 
shall  have  of  being  fairly  tried,  mentions  two  modes;  that 
per  judicium  parium  suorum,  and  that  per  legem  terrce  ;  there 
being  methods  of  trial  much  more  ancient,  as  we  have  be- 
fore seen,  than  that  by  jury  ;6  and  such  as  therefore  might 
more  properly  be  called  the  lex  terrce,  than  the  later  inven- 
tion of  trial  per  pares.  It  is  remarkable  that  Fleta  uses 
the  like  expression  in  this  sense.     After  reciting  at  length 

1  Si  soient  mys  a  lour  penance.  *  Flet.,  lib.  i.,  c.  xxix.,  s.  33. 

2  En  pour  lovtr  cote.  5  Viz.,  c.  xxix.      Vide  ante,  c.  v. 
3Britt.,  c.  iv.,  fol.  11.                                6  Vide  vol.  i.,  456,  457 ;  ante,  167. 

36* 
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the  judgment  of  penance ;  he  adds,  this  is  the  course 
(minibus  legem  refutantibus,  with  all  those  who  refuse  to  be 
at  the  law,  or  common  law  ;  and  the  particular  case  he 
there  states  as  an  instance  in  which  that  judgment  should 
be  passed,  is  of  a  criminal,  who  having  said  that  he  would 
defend  himself  per*  corpus  vel  per  patriara,  as  the  court  should 
award,  would  not,  as  he  ought  by  law  to  do,  make  a  spe- 
cific declaration  by  which  of  those  modes  he  would  be 
tried.  This  was  therefore  to  be  considered  as  putting 
himself  upon  no  trial  at  all,  which  was  totally  renouncing 
the  decision  of  the  law ;  and  consequently,  by  the  old  course 
recognized  in  this  statute,  he  was  to  be  sentenced  to  the 
penance. 

To  apply  this  to  the  statute  before  us.  The  trial  by  in- 
quest had  of  late  been  encouraged,  as  we  have  seen  in  the 
last  reign,  and  was  in  more  esteem  than  the  barbarous 
practice  of  the  old  jurisprudence;  nor  was  there  any  ob- 
ject of  judicial  improvement  that  more  deserved  the  coun- 
tenance of  a  wise  legislator  than  this  mode  of  inquiry. 
We  have  seen  that  Bracton,  in  his  account  of  the  proceed- 
ing per  famampatriee,1  says,  that  a  person  so  indicted  might 
make  his  purgation,  or  put  himself  upon  the  country.  It 
does  not  appear  from  that  passage,  nor  from  any  other  part 
of  that  author,  whether  the  country  there  meant  was  the 
same  which  had  indicted  him,  or  some  other:  though  it 
should  rather  seem,  from  the  whole  of  his  discourse  on 
this  subject,  that  a  person  indicted  was  to  stand  or  fall  by 
the  verdict  of  that  single  jury,  unless  he  made  his  purga- 
tion. However,  it  should  seem,  that  it  was  intended  by 
the  present  statute  to  make  an  alteration  in  this  point ; 
and  that  as  a  person  appealed  might  put  himself  upon  the 
country  to  prove  his  innocence,  so  one  indicted  should  no 
longer  make  purgation,  but  should  be  compelled  to  put  him- 
self on  an  inquest  of  the  country,  to  try  the  truth  of  the 
charge  brought  against  him  by  the  indictors. 

•  111 

If  the  statute  is  read  with  these  sentiments,  and  a  knowl- 
edge of  these  circumstances  of  the  then  state  of  criminal 
judicature,  it  will  receive  a  new  light,  and  appear  in  a 
point  of  view  in  which  it  never  was  before  seen.  It  will 
then  very  plainly  ordain,  that  persons  charged  or  indicted 
of  crimes  who  will  not  put  themselves  on  inquests  (that  is, 

, . • 

1  Vide  ante,  293. 
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on  the  particular  mode  of  trial  which  it  is  seen  tit  to  en- 
courage, as  the  more  rational),  shall  be  sent  to  prison,  and 
treated  with  the  same  severity  as  those  who  refuse  to  put 
themselves  on  the  old  method  of  inquiry,  long  used  by  the 
law  of  the  laud.  The  statute  certainly  reads  as  intelligibly 
in  this  way  as  in  any  other,  and  perhaps  more  so  ;  and 
whether  this  sense  of  it  is  not  strengthened  by  the  ensuing 
history  of  the  trial  by  jury,  will  be  for  the  reader  to  judge. 
One  of  the  most  remarkable  changes  in  that  proceeding, 
during  this  reign,  was  the  invariable  resort  to  a  jury  to  try 
the  indictment,  and  deliver  the  prisoner  of  the_  charge 
thereby  brought  against  him. 

Before  we  dismiss  the  statute  of  Westminster  the  first, 
the  last  chapter  but  one '  deserves  a  slight  notice,  as  it 
discovers  the  caution  observed  in  everything  that  con- 
cerned the  rights  of  the  crown,  both  in  private  instru- 
ments and  acts  of  the  legislature.  "  Forasmuch,"  says 
that  act,  "as  the  king  hath  ordained  all  these  things 
to  the  honor  of  God  and  holy  church,  and  for  the  com- 
monwealth, and  for  the  remedy  of  such  as  be  grieved," 
as  he  had  condescended  so  far  for  the  national  benefit, 
"  he  would  not  that,  at  any  other  time,  it  should  turn  in 
prejudice  to  himself  or  his  crown;  but  that  such  right  as 
appertained  to  him  should  be  saved  in  all  points."  As 
the  reader  goes  through  the  statutes  of  this  reign,  he  will 
find  many  reservations  of  the  king's  right  even  more 
singular  and  emphatical  than  this. 

The  next  statute  in  this  reign  is  4  Edw.  I.,  st.  1,  and  is 
entitled,  Extenta  Manerii;  being  a  sort  of  direction  for 
making  a  survey,  or  terrier,  of  a  manor  and  The  office  of 
all  its  appendages.  This  is  followed  by  the  <=°™^'s- 
stat.  de  Officio  Coronatpris,  enumerating  the  duties  of  that 
office  more  particularly  than  they  had  been  stated  even 
by  Bracton  (a).2  It  is  directed  by  this  statute,  that  the 
coroner  should  go,  upon  the  information  of  bailiffs,  or 
other  honest  men  of  the  country,  to  the  places  where  any 
were  killed,  or  suddenly  dead,  or  wounded;  where  houses 
were  broken,  or  where  treasure  was  found ;  and  should 

(a)  In  Britton  the  office  of  coroner  is  described  very  fully.  The  chapter 
proceeds  very  much  in  the  terms  of  the  present  statute,  and  thus  affords  a 
curious  proof  that  the  treatise  of  Britton,  which  was  written  after  the 
Btatute  of  Westminster,  was  in  part  composed  of  the  statutes. 

1  Ch.  50.  *  Vide  ante,  c.  viii. 
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forthwith  command  four,  five,  or  six  assessors  of  the  next 
towns  to  appear  before  him  in  such  a  place  ;  and  there  he 
was  to  inquire,  upon  their  oaths,  whether  they  knew 
where  the  person  was  killed,  whether  in  a  house,  bed, 
tavern,  or  in  company,  and  who  that  company  were.  He 
was  to  inquire  who  were  the  principals  and  accessories ; 
who  were  present,  whether  men  or  women,  and  of  what 
age.  Those  that  were  found  guilty  by  the  inquisition  in 
this  manner,  were  to  be  taken  and  delivered  to  the  sheriff, 
and  committed  to  gaol ;  and  those  who  were  discovered, 
but  were  not  found  guilty,  were  to  be  attached ;  that  is, 
were  to* give  pledges  to  appear  at  the  next  coming  of  the 
justices,  and  their  names  were  to  be  written  in  rolls. 
The  coroner  was  to  go  immediately  to  the  house  of  the 
person  found  guilty  of  the  murder,  and  inquire  what 
goods  he  had,  and  what  corn  in  his  granary;  and,  if  he 
was  a  freeman,  what  land  he  had,  and  the  value  of  it 
yearly;  and  was  to  cause  the  land,  corn,  and  goods  to  be 
valued,  as  if  for  sale,  and  to  be  delivered  to  the  township, 
which  was  to  be  answerable  for  them  before  the  justices ; 
the  land  was  to  remain  in  the  king's  hands,  till  the  lords 
of  the  fee  had  made  fine  for  it.  After  all  this  ceremony, 
the  dead  body  was  to  be  buried,  and  not  before.  In  like 
manner,  inquiry  was  to  be  made,  when  any  one  was 
drowned,  or  suddenly  dead,  whether  any  hurt  was  visible 
on  the  body  or  not;  and  should  it  appear  they  were  not 
killed,  yet  the  coroner  was  to  attach  the  finders,  and  all 
those  in  the  same  company. 

Beside  this  inquiry  super  visum  corporis,  there  were 
other  articles  which  fell  under  the  jurisdiction  of  the  cor- 
oner. He  was  to  inquire  of  treasure  trove;  who  was  the 
finder,  or  suspected  thereof;  and  he  was  to  attach  him  by 
four,  six,  or  more  pledges.  He  was  to  attach  persons  ap- 
pealed of  rape,  and  of  wounds,  especially  if  the  wounds 
were  mortal ;  and  the  party  offending  was  to  be  safely 
kept  till  it  was  perfectly  known  whether  the  person 
wounded  could  recover.  If  the  person  recovered,  then 
he  need  only  attach  the  offender  by  four  or  six  pledges, 
according  to  the  size  of  the  wound  ;  if  it  was  for  a  maim, 
by  not  less  than  four ;  for  a  small  wound,  two  would 
suffice.  All  these  proceedings  were  to  be  enrolled  in  the 
roll  of  the  coroner.  Accessories  were  to  be  taken  and 
kept  till  the  principals  were  attainted  or  delivered.     Deo- 
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dauds1  were  to  be  valued  and  delivered  to  the  towns 
under  the  direction  of  the  coroners,  as  was  also  wreck  of 
the  sea,  and  those  that  laid  hands  on  it  were  to  be 
attached:  those  who  did  not  follow  the  hutesiurri,  or  hue 
and  cry,  were  to  be  attached.  All  these  objects  of  police 
had  been,  by  the  old  law,  intrusted  to  the  coroners,  whose 
office  was  of  great  consideration  and  utility  in  the  pres- 
ervation of  the  peace  and  the  prosecution  of  offenders. 

The  statute  of  bigamy,  called  so  from  a  provision  made 
respecting  bigami*  was  passed  the  same  year  with  the 
former.3  Tbe  general  preamble  to  this  short  statute  (for 
it  contains  only  six  chapters)  is  very  remarkable,  and  well 
deserving  of  notice,  as  it  gives  some  intimation  of  the 
course  then  pursued  in  passing  laws.  It  states,  that  "  in 
the  presence  of  certain  reverend  fathers,  bishops  of  Eng- 
land, and  others  of  the  council  of  the  realm  of  Eng- 
land,4 the  underwritten  constitutions  were  recited  ; "  and 
afterwards  they  were  heard  and  published  before  the  king 
and  his  council,5  who  all  agreed,  as  well  the  justices  as 
others,  that  they  should  be  put  into  writing  for  a  perpetual 
memorial,  and  that  they  should  be  strictly  observed.6 

From  this  recital  prefixed  to  the  statute  of  bigamy,  it 
appears  that  the  statute  was  digested  and  framed  by  a 
sort  of  committee  of  parliament,  but  that  it  was  the  ap- 
probation of  the  king's  council,  among  whom  were  the 
justices  that  determined  the  king  in  making  it  public, 
and  that  it  was  from  the  concurrence  of  these  two  bodies, 
and  not  that  of  the  parliament,  that  it  derived  its  sanc- 
tion and  authority.  It  was  for  this  reason  that  Shard,  in 
the  time  of  Edward  III.,7  was  of  opinion  that  this  was  no 
act  of  parliament ;  however,  it  has  always  been  received 
as  one.  It  seems  to  be  a  declaration  of  some  points  of 
the  common  law,  which  was  thenceforward  to  govern  the 
judges  in  their  decisions. 

The  first  chapter  is  penned  expressly  with  that  view. 
"  It  was  agreed,"  says  the  statute,8  "  by  the  justices  and 
other  learned  men  of  our  lord  the  king's  council,  who 

1  Such  casualties  are  called  Bani  in  this  statute. 

2  Ch.  5.  3  Stat.  4  Edw.  I.,  st.  3.  *  Be  concilio  regni  Anglioz. 

5  Coram  rege,  et  concilio  suo. 

6  See  Pickering's  Statutes  from  the  Colt.  MS.,  where  the  wording  differs 
from  that  in  some  editions  of  the  statutes,  as  may  be  seen  by  comparing  it 
with  2  Inst.,  287. 

7  2  Inst.,  267.  »  Ch.  1. 
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heretofore  have  had  the  use  and  practice  of  judgments," 
that  whereas,  in  case  of  a  deed  and  feoffment  made  by  the 
king,  so  conceived  as  that  a  common  person  would  thereby 
be  bound  to  warranty,  it  had  been  held  that  the  justices 
could  not  make  an  award  of  recovery  over  against  the 
king,  they  had  done  right  in  so  judging,  and  the  law  was 
so.  In  the  second  chapter,1  a  like  provision  was  made  re- 
specting aid  prier,  which  was  the  name  now  given  to  the 
course  mentioned  by  Bracton  as  a  substitute  for  vouching 
where  the  king  was  warrantor.2  This  was  to  relieve  the 
king  from  aid  prier,  where  there  was  no  express  warranty, 
or  in  case  of  a  release  or  confirmation,  where  the  king 
granted  only  as  much  as  in  him  lay,  and  the  like.  Another 
provision  was  made  about  aid  prier  of  the  king  by  chapter 
III.  However,  as  this  statute  did  not  get  into  print  till  the 
hitter  part  of  the  reign  of  Henry  VIII.,  and,  as  it  should 
seem,  was  not  commonly  known  before,  aid  prier  had  often 
been  granted  in  opposition  to  the  directions  here  laid  down. 

By  the  fourth  chapter,3  it  was  agreed  that  a  regulation 
which,  it  seems,  had  been  made  in  the  reign  of  Henry  III. 
about  purprestures  and  encroachments  on  the  king,  and 
which  has  not  come  down  to  us,  should  be  observed  '(a). 
This  ordained  that  the  king  should  have  power  to  resume 
into  his  own  hands  all  such  encroachments,  whether  of 
franchises  or  other  things. 

Then  follows  the  provision  which  gave  the  name  to  this 
statute 4  concerning  men  twice  married,  who  were  called  in 
the  canon  law  bigami.  (b)     These,  by  a  late  canonical  con- 

(n)  The  subject  of  "  purpresture  "  is  very  fully  treated  of  by  Britton  (as  also 
that  of  "  franchises")  under  the  head  of  "Droits  del  Boy,"  always  with  a 
careful  view  to  the  interests  of  the  crown,  and  especially  as  to  the  emolu- 
ments it  derived  from  fines  or  forfeitures  for  purprestures,  or  any  encroach- 
ments on  the  royal  rights.  Inquiry  is  to  be  made,  "De  toutes  maneres  de 
purprestures,  faites  sur  nous,  de  terres  et  de  franchises,"  i.  e.,  all  kinds  of  en- 
croachments on  our  lands  and  franchises  (Briiton,  fol.  28,  "  Droit  del  Roy"). 
And  this  is  more  fully  expounded  under  the  two  subsequent  heads  of 
"  Franchises"  (fol.  30),  and  "  De  Plusurs  Torts"  (fol.  31).  It  is  laid  down, 
that  as  to  purprestures,  nuisances  should  be  redressed  at  the  cost  of  the 
purprestors  (fol.  30).  Lord  Coke  derives  purpresture  •  from  the  French 
powrpris. 

(b)  It  was  a  papal  constitution  which  is  here  alluded  to,  and  was  in  effect 
enacted  by  this  chapter.  The  chapter  runs  thus :  "  De  Bigamis  quos  Dominus 
Papa  in  Concilio  Lugdunensi,  omni  privilegio  clericali  privavit,  per  consti- 
tutionem,  etc.,  inde  editam,"  etc.,  upon  which  Lord  Coke's  commentary  is : 
"  Bigamus  is  he  that  either  hath  married  two  or  more  wives,  or  that  hath 

1  Ch.  2.  2  Vide  ante,  221.  3  Ch.  4.  4  Clu  5. 
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stitution,1  had  been  excluded  from  all  the  privileges  of 
clerks.  However,  certain  bishops,  still  grudging  that  the 
lay  tribunal  should  gain  the  advantage  which  was  lost  by 
any  individuals  of  the  clergy,  had  claimed  many  clerks 
indicted  of  felony,  notwithstanding  they  had  become  bigami, 
alleging  that  they  had  married  a  second  time  before  the 
constitution,  and  therefore,  as  they  said,  were  not  within 
the  meaning  of  it.  As  this  was  an  opinion  that  seemed  to 
have  some  legal  reasoning  in  its  favor,  it  was  necessary  to 
declare  by  this  statute  that  neither  those  who  were  bigami 
before  the  constitution,  nor  those  who  had  become  so 
since,  should  be  delivered  to  the  ordinary,  but  that  justice 
should  be  executed  upon  them  as  upon  lay  persons. 

The  remainder  of  this  act  relates  to  the  force  and  effect 
of  certain  words  in  a  deed.  It  says,2  that  deeds  which  con- 
tained the  words  dcdi  et  concessi  tale  tenementum,  without 
reserving  homage,  or  without  a  clause  containing  warranty, 
and  to  be  holden  of  the  donors  and  their  heirs  by  a  certain 
service,  should  be  so  construed  as  that  the  donors  and  their 
heirs  should  be  bound  to  warranty.  This  seems  to  be  only 
a  confirmation  of  the  common  law,  as  laid  down  by  Brac- 
ton.3  Where  a  deed  contained  the  words  dedi  et  concessi,  etc., 
to  be  holden  of  the  chief  lords  of  the  fee,  or  of  any  other, 
and  not  of  the  feoffor  or  his  heirs,  reserving  no  service, 
without  homage,  or  without  the  above-mentioned  clause,  it 
was  declared  that  the  heirs  should  not  be  bound  to  war- 
ranty, notwithstanding  the  feoffor,  during  his  life,  should 
be  bound  by  force  of  his  own  gift. 

The  next  which  presents  itself  is  the  statute  of  Glouces- 

married  a  widow,  as  it  appeareth  in  the  statutes  of  18  Edw.  III.,  c.  ii.,  1  Edw. 
VI.,  c.  12."  The  constitution  here  mentioned  is  in  these  words:  "  Alterca- 
tionis  antiqua?  dubium  prsesentis  declaration  is  oraculo  decidentes  Bigamos 
omni  privilegio  clericali  declaremus  esse  nudatos,  et  coercioni  fori  secularis 
addictos,  consuetudine  contraria  non  obstante,  ipsis  quoque  anathernate  pro- 
hibemus  deferre  tonsuram  vel  habitum  clericaleni."  "This  council  was 
holden,"  says  Coke,  "  Boniface  VIII.  being  pope;"  and  lie  cites,  "Per  De- 
cret.  Epistol.  Gregor.  IX.,  lib.  vi.,  decretal ;  a  Bonifacio  VIII.  in  Lugd.  Cone. 
Edit."  The  Council  of  Lyons,  no  doubt,  was  in  1274,  two  or  three  years  after 
the  accession  of  Edward  I.,  and  under  the  popedom  of  Gregory  X.,  when 
twenty  "constitutions"  were  made  as  to  the  election  of  bishops  and  the  ordi- 
nation of  clerks,  etc.  Pope  Boniface  VIII.  was  elected  in  1294,  twenty  years 
later ;  but  he,  no  doubt,  reaffirmed  these  constitutions,  one  of  which  was  here 
enforced  by  the  legislature. 

1  This  is  the  constitution  of  Gregory  X.  in  the  General  Council  of  Lyons; 
and  is  to  be  found  in  the  Sextus  Decrct.,  lib.  i.,  tit.  12 

?  Ch.  6.  :i  Vide  ante,  c.  viii. 
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ter,  6  Edw.  1.,  containing  fifteen  chapters.  "We  shall  divide 
the  provisions  of  this,  as  we  did  those  of  the  former  stat- 
utes, according  to  their  matter  ;  that  is,  into  such  as  regard 
tenures  and  property,  and  those  that  relate  to  the  adminis- 
tration of  justice,  whether  civil  or  criminal. 

The  remedy  a  lord  had  against  his  tenant  for  default  in 
service,  was  by  seizing  what  was  on  the  freehold  as  a 
namium,  and  holding  it  till  the  arrears  were  paid  :  another 
course  was  now  directed  in  such  situations  as  were  thought 
likely  to  produce  a  defect  in  service.  It  was  ordained,  that 
where  a  man  let  his  land  in  fee  farm,  or  to  find  estovers, 
in  meat  or  in  clothing,  amounting  to  the  fourth  part  of  the 
real  value  of  the  land,  and  the  tenant  suffered  the  land  to 
lie  fresh  for  the  space  of  two  or  three  years,  so  that  no  dis- 
tress could  be  found  thereon  (a)  whereby  to  compel  a  render 

(a)  Here  again  we  have  an  embodiment  in  an  ancient  and  obsolete  enact- 
ment of  a  principle  which  has  never  been  departed  from,  and  has  been  re- 
embodied  in  more  modern  statutes.  Tbat  principle  is,  that  if  the  landlord 
can  find  no  distress  by  which  to  levy  his  rent,  he  ought  to  be  allowed  to  re- 
enter. At  the  time  of  this  statute,  the  tenant  meant  the  tenant  of  the  free- 
hold—  at  all  events,  of  a  life  estate;  "so  as  there  must  be,"  says  Coke,  in 
commenting  upon  it,  "a  tenure  between  the  feoffor  and  feofee  in  fee  simple, 
for  a  cessavit  lieth  not  upon  such  a  reservation  without  such  a  tenure.  At 
the  making  of  the  act,  all  estates  of  inheritance  were  in  fee  simple,  and 
therefore  the  donor  on  an  estate-tail  created  by  a  statute  made  after  this  act 
(the  statute  De  donis,  vide  post)  shall  not  have  the  cessavit,  for  he  holdeth  not 
the  land  as  this  act  speaketh,  which  ought  to  be  overt,  and  sufficient  to  the  distress 
of  the  lord"  (2  Inst.,  296).  Here  is  the  general  principle  laid  down,  which 
is  thus  further  expounded  by  Lord  Coke :  "  The  land  is  said  in  law  to  be 
fresh,  not  only  when  there  is  no  cattle  or  other  thing  distrainable  upon  the 
land  of  the  value  of  the  rent,  but  also  yet  though  there  be  a  sufficient  dis- 
tress to  be  taken,  yet,  by  construction  upon  the  act,  if  the  land  be  so  im- 
mured or  inclosed  about,  as  that  the  lord  cannot  come  to  take  and  carry 
away  the  distress,  it  is  said  to  be  fresh,  that  is,  without  profit  to  the  lord,  for 
though  it  be  sufficient,  yet  is  not  sufficient  to  his  distress;  as  the  land  must 
lie  open  and  sufficient  to  the  distress  of  the  lord,  or  else  it  is  said  in  law  to 
be  fresh  within  the  statute,  which  construction  is  worthy  of  observation"  (2 
Inst.,  296).  As,  no  doubt,  it  is,  being  a  very  remarkable  illustration  of  that 
robust  construction  which  was  applied  by  the  courts  to  our  old  statutes,  con- 
ceived as  they  were  in  terms  more  general  than  modern  legislation.  This, 
however,  was  the  principle,  and  it  is  obvious  that  it  would  be  equally  applica- 
ble to  landlords  in  cases  of  the  tenancies  more  usual  in  modern  times,  viz., 
tenancies  for  terms  of  years.  But,  on  the  other  hand,  it  was  considered 
necessary  to  have  additional  legislation  to  apply  it  to  such  tenancies;  and 
accordingly,  it  was  so  applied  in  the  Landlord's  Act  of  11  Geo.  II.,  c.  xix., 
s.  16,  which  recited  that  landlords  are  often  great  sufferers  by  tenants  suffer- 
ing the  demised  premises  to  lie  uncultivated  without  any  distress  thereon, 
whereby  the  landlord  might  be  satisfied,  and  then  enacting,  that  if  the  tenant 
should  desert  the  premises,  and  leave  the  land  uncultivated  or  unoccupied, 
so  as  no  sufficient  distress  could  be  had,  then  the  landlord  might,  by  a  certain 
summary  proceeding,  re-enter.  Thus,  after  the  lapse  of  centuries,  the  prin- 
ciple established  in  the  above  ancient  act  was  reapplied. 
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of  the  farm  or  rent,  or  a  performance  of  what  was  contained 
in  the  deed  of  lease,  then  the  lessor,  after  the  end  of  two 
years,  might  have  an  action  to  demand  the  land  in  demesne, 
by  a  writ  to  he  had  in  the  chancery.  If  the  tenant  came 
before  judgment,  and  paid  the  arrears  and  damages,  and 
found  such  surety  as  the  court  approved  for  payment  of 
the  future  demands,  he  was  to  retain  the  land ;  but  if  he 
delayed  till  after  judgment,  he  was  to  be  barred  forever.1 
The  writ  framed  upon  this  statute  was  called  a  Cessavit  per 
biennium,  and  was  considered  in  the  nature  of  a  writ  of 
right.  The  putting  the  lord  in  possession  of  his  tenant's 
land  by  this  writ  seemed  to  be  a  recurring  back  to  the 
ancient  remedy  of  seizing  the  freehold,2  under  the  guard, 
however,  of  a  formal  legal  proceeding. 

Much  has  been  said  on  the  great  force  of  a  warranty,  one 
of  which  was,  that  as  it  bound  the  heir  to  pro-       ^ 
tect  the  donee  in  possession  of  the  land,  so  it,  a     tenant^,- 

/.,..,  -i  i    •         i-  i     •  ■  L  •       j.     let/I'm  Anglic. 

fortiori  barred  him  trom  ever  claiming  it  against 
the  deed  of  his  ancestor.  This  point  of  law  was  not  always 
consonant  to  reason  and  equity.  Thus,  in  case  of  an  aliena- 
tion with  warranty,  by  a  person  holding  per  legem  Angliw, 
that  warranty,  descending  upon  the  heir,  barred  him  from 
claiming  the  inheritance  of  his  mother  by  action  ;  but,  con- 
sidering the  inheritance  did  not  belong  to  the  father,  this 
was  an  apparent  injustice  to  the  heir,  and  therefore  the  fol- 
lowing statute  was  made  to  regulate  it.  It  was  ordained, 
that  if  no  inheritance  descended  to  the  heir  from  his  father, 
the  father's  warranty,  though  for  him  and  his  heirs,  should 
not  bind  the  heir,  nor  be  a  bar  to  his  demanding  and  re- 
covering the  land  by  writ  of  mortauncestor,  of  the  seisin 
of  his  mother :  but  if  any  inheritance  did  descend  to  him 
ex  parte patris,  he  should  be  barred  as  far  as  the  value  of  the 
inheritance  which  descended  ;  and  if  any  descended  to  him 
afterwards  through  his  father,  then  the  alienee  should  re- 
cover against  him  of  the  seisin  of  his  mother,  by  a  judi- 
cial writ,  to  issue  out  of  the  rolls  of  the  justices  before  whom 
the  plea  was,  to  resummon  the  warranty,  as  was  done  in 
other  cases  where  the  warrantor  came  into  court,  and  said 
that  nothing  descended  to  him  from  the  person  upon  whose 
deed  he  was  vouched.  As  the  son  was  to  recover  by  mort- 
auncestor, so  his  issue  might  have  a  writ  of  cosinage,  of  aiel, 

1  Ch.  4.  2  Vide  ante,  c.  v. 
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and  besaiel.  In  like  manner,  the  heir  of  the  wife  was  not 
to  be  barred  of  his  action  after  his  father's  and  mother's 
death  by  any  deed  of  his  father,  if  he  demanded  his 
mother's  inheritance  by  a  writ  of  entry  sur  cui  in  vita, 
unless  a  fine  had  been  levied  thereof  in  the  king's  court.1 

This  provision  seems  conceived  upon  an  idea  that  had 
long  prevailed  respecting  warranty  ;  for,  at  common  law, 
the  heir  was  not  bound  to  make  recompense,  unless  suffi- 
cient to  enable  him  so  to  do  had  descended  to  him  from  the 
warrantor;  and  he  was  bound  ad  excambium  only  pro  rata, 
as  far  as  the  assets  (as  they  were  afterwards  called)  would 
go.2  In  like  manner,  after  this  statute,  the  heir  of  a  ten- 
ant per  legem  was  not  to  be  barred,  unless  an  equivalent 
descended  to  him  from  his  father,  who  made  the  warranty. 
This  was  going  a  step  further  than  the  common  law  had 
gone ;  for,  though  an  heir  was  not  bound  ad  excambium 
beyond  the  assets  which  descended,  it  does  not  appear 
but  that  he  was  bound  to  warrant,  and,  of  course,  barred 
from  claiming  the  land  against  the  warranty  of  his  an- 
cestor, notwithstanding  no  assets  at  all  came  to  him  by 
the  same  descent. 

If  the  interest  of  the  heir  was  protected  against  an 
unjust  alienation  of  the  mother's  estate  by  the  father,  it 
deserved  no  less  security  against  the  alienation  of  the 
father's  inheritance  by  the  mother;  not  that  a  gift  or 
feoffment  by  the  tenant  in  dower  could  not  be  avoided  by 
the  entry  of  the  reversioner  for  the  forfeiture,  but  that 
the  mischief  was  often  carried  out  of  the  reach  of  the 
law  in  this  way.  Thus,  if  the  feoffee  or  any  other  died 
seized,  the  entry  of  him  in  reversion  was  taken  away,  and 
he  could  have  no  writ  of  entry,  as  the  law  now  stood,  un- 
til the  death  of  the  tenant  in  dower;  at  which  time  the 
warranty  contained  in  her  deed  (as  most  deeds  had  a  clause 
of  warranty,  especially  when  it  was  with  a  direct  design 
to  bar  the  heir)  would  descend  upon  the  reversioner  if  he 
was  her  heir,  as  he  generally  was,  and  so  bar  him  of  the 
inheritance  forever.3  To  remedy  this,  it  was  ordained 
that  in  such  case  the  heir  or  other  to  whom  the  land  ought 
to  revert  after  the  woman's  death,  should  have  present 
recovery  ;  that  is,  should  have  right,  in  her  lifetime,  to 
demand  the  land  by  a  writ  of  entry  to  be  made  in  the 

1  Ch.  3.  *  Vide  ante,  c.  vii.  3  2  Inst.,  309. 
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chancery.1  The  writ  framed  upon  this  statute  was  called 
a  writ  of  entry  in  casu  proviso,  and  the  words  of  it  are 
general,  ct  qim  post  dimissionem  factam  ad  praifatum,  etc., 
without  expressing  any  estate,  contra  formam  statuti  de 
Gloucester  de  communi  concilio  regni  nostri  inde  provisi,  reverti 
debit  per  formam.  ejusdem  statuti,  etc.2 

The  law  of  damages  underwent  some  change.  Dam- 
ages used  to  be  awarded  in  assizes  of  novel  disseisin 
against  the  disseizors  only;3  and  if  they  were  unable  to 
make  amends,  the  disseizee  was  without  recompense:  but 
it  was  now  ordained,  that  should  the  disseizor  alien  the 
lands,  and  not  have  that  whereof  damages  might  be  lev- 
ied, the  person  into  whose  hands  the  tenements  came, 
should  be  charged  with  the  damages,  so  that  each  should 
answer  for  the  time  he  held  them ;  likewise  that  the  dis- 
seizee should  recover  damages,  in  a  writ  of  entry  sur 
disseisin,  against  him  who  was  found  tenant  after  the  dis- 
seizor (a).  It  was  further  provided,  that  whereas  dam- 
ages were  not  recoverable  in  a  writ  of  mortauncestor, 
except  against  the  chief  lord,  by  stat.  Marlb.,4  damages 
for  the  future  should  be  recovered  in  that  writ,  as  in  one 
of  novel  disseisin  ;  and  also  in  writs  of  cosinage,  aid,  and 
besaiel.  Further,  as  damages  had  been  heretofore  taxed 
only  to  the  value  of  the  issues  of  the  land,  it  was  pro- 
vided that  a  demandant  in  future  should  recover  the  costs 
of  his  writ  purchased,  together  with  the  damages,  not 
only  in  the  above  instances,  but  generally  in  all  cases 
where  he  was  entitled  to  recover  damages ;  which  is  the 
first  law  obliging  the  unsuccessful  party  to  pay  the  costs 
of  suit.  It  was,  moreover,  enacted,  that  damages  should, 
in  all  cases,  be  rendered  where  the  land  was  recovered 
against  a  man,  upon  his  own  intrusion,  or  his  own  act.5 

We  have  before  seen  what  the  common  law  ordained  in 

(a)  "Here,"  says  Lord  Coke,  "  is  express  mention  made  but  of  the  costs  of 
the  writ,  yet  it  extendeth  to  all  the  legal  costs  of  the  suit,  though  not  to  the 
costs  and  expenses  of  his  travel  and  loss  of  time ;  and  these  costs  must  ap- 
pear to  the  court  to  be  legal  costs  and  expenses"  (2  Inst.,  238).  And  so  of 
the  words,  "  Et  tout  ces  soit  tenus  en  touts  cases  ou  trouve  recover  damages," 
he  says,  "  This  clause  doth  extend  to  give  costs  where  damages  are  given  to 
any  plaintiff  in  any  action  by  any  statute  made  after  this  parliament"  (Ibid., 
289).  These  instances  are  illustrations  of  the  large  and  liberal  way  in  which 
these  ancient  statutes  have  been  extended  by  construction,  rather  by  their 
spirit  than  their  terms,  when  they  are  enabling  and  beneficial. 

1  Cli.  7.  3  Vide  ante,  c.  vi.  5  Ch.  1. 

a2  Inst.,  310.  *  Viz.,  c.  16.     Vide  ante,  c.  viii. 
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cases  of  waste,1  and  what  provision  had  been  made  by 
Waste  stat.  52  Hen.  III.,  cap.  23,2  and  3  Edw.  L,  c.  21.3 
It  was  now  provided,  that  a  writ  of  waste  might 
be  had  in  chancery  against  one  who  held  per  legem  Anglioe ; 
in  which  case,  it  should  seem,  it  did  not  lie  at  common 
law ;  and,  in  addition  to  the  former  statutes,  it  was  now 
declared,  that  it  should  lie  where  any  one  held  for  term 
of  life,  or  in  years,  or  in  dower  (a).    Not  that  the  common 

(a)  Here,  again,  is  an  illustration  of  the  ancient  embodiment  of  a  prin- 
ciple which  has  in  later  times  received  an  adaptation  suited  to  the  alteration 
of  circumstances.  As  Lord  Coke  observed  in  his  commentary,  the  act  intro- 
duced that  which  was  not  at  the  common  law  as  to  persons  liable  to  the  ac- 
tion. For  the  action  of  waste,  like  all  the  old  real  actions,  lay  only  against 
the  tenants  of  the  freehold ;  for  which  reason  it  appears  to  have  been  for 
permissive  waste,  as  it  is  called,  i.  e.,  allowing  a  place  to  go  to  ruin,  as  well 
as  for  actual  commissive  acts  of  waste  or  devastation,  as  pulling  down  build- 
ings or  cutting  down  trees.  For  it  stood  to  reason  that  a  person  who  had  a 
freehold  estate  in  the  place  should  keep  it  from  falling  into  decay,  for  the 
sake  of  the  reversioner,  who  could  not,  as  in  the  case  of  a  mere  tenant,  for 
years  enter  to  do  repairs,  and  prevent  the  ruin  ;  and,  as  Lord  Coke  points 
out,  had  not  had  any  opportunity  of  exacting  covenants  to  do  repairs,  since 
in  most  cases  the  tenant  of  the  freehold  was  in  by  act  of  law.  And  thus  the 
allowing  a  place  to  fall  to  ruin  was  deemed  the  same  thing  in  effect  as  doing 
acts  of  waste,  and  indeed  seems  to  have  been  so  called,  as  the  old  entries 
always  speaks  of  waste  as  being  done.  Bracton  treats  of  the  subject  (lib.  iv., 
fol.  315),  and  assumes  it  to  be  an  injury  to  the  inheritance:  "Vastum  erit 
injuriosum,  nisi  vastum  ita  modicum  fuerit  propter  quod  non  sit  inquisitio 
facienda"  (lib.  iv.,  c.  xviii.,  s.  12,  fol.  316).  On  account  also  of  the  import- 
ance of  the  inheritance,  the  common  law  allowed  writ  of  prohibition  to  pre- 
vent waste  (which  might  be  irreparable),  as  well  as  action  to  punish  it. 
"Now  the  remedy  at  common  law,"  says  Coke,  "was  in  two  degrees  —  first, 
that  if  he  that  had  the  inheritance  did  fear  (for  example)  that  the  tenant  in 
dower  would  do  waste,  he  that  had  the  inheritance  might,  before  any  waste 
done,  have  a  prohibition  directed  to  the  sheriff,  that  he  shall  not  permit  her 
to  do  waste:  'Quod  non  permittas  quod  talis  mulier  faciat  vastum,'"  etc. 
And  as  Bracton  said  :  "  Et  hoc  faciat  tempestive,  ne  per  negligentiam  dam- 
num incurrat,  quia  melius  est  in  tempore  occurrere,  quam  post  causam  vulne- 
ratum  remedium  quaerere"  (lib.  iv.,  fol.  315).  "And  the  sheriff,  having  this 
writ,  might,  as  in  the  case  of  a  writ  of  estrepement,  take  posse  comitatus,  and 
withstand  the  doing  of  any  waste"  (2  Inst.,  299).  For  the  same  reason,  the 
reversioner,  for  waste  actually  done,  might  recover  treble  damages,  and  also 
the  place  wasted.  But  if  the  law  granted  away  the  reversion,  the  action 
failed  at  the  common  law  (for  waste  done  after  the  assignment),  "whereby," 
says  Coke,  "  it  appeareth  how  necessary  it  is  for  the  understanding  of  the  act, 
to  know  what  the  common  law  was.  and  the  reason  thereof  before  the  making 
of  the  act"  (Ibid.,  300).  The  reason  thereof  was,  that  the  action  was  thought 
requisite  for  the  protection  of  the  inheritance.  This  statute,  however,  gave 
it  in  tenancies  for  life,  or  for  years ;  but  it  did  not  alter  the  description  of 
the  character  or  nature  of  waste,  which  remained  as  before,  at  all  events,  as 
to  wilful  or  actual  waste.  And  it  should  seem  that,  in  cases  of  tenancy  for 
life  or  years,  where  very  small  damages  were  found,  the  place  wasted  was  not 

1  Vide  ante,  c.  vi.  *  Ibid.  3  Ibid. 
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law  had  already  provided  no  redress  in  all  such  cases  of 
waste;  for  we  have  before  shown,  upon  the  authority  of 
Bracton,that  a  proceeding  might  be  had  for  waste  against 

necessarily  recovered  (Fitz.  Abr.,  "  Waste,"  fol.  Ill,  8  Edw.  II. ;  Ibid.,  fol.  146, 
34  Edw.  III. ;  Year-Booh,  14  Hen.  IV.,  11 ;  Bro.  Abr.fi(  Waste,"  fol.  70).     Waste 
lay  at  common  law,  not  only  for  wilful,  but  permissive  waste ;  for  in  the  ear- 
liest cases  in  the  Year-Books,  we  find  mention  made  of  extraordinary  causes 
of  waste,  which  would  excuse  or  make  an  exception  to  what  would  otherwise 
be  considered  waste,  as,  for  instance,  tempests,  accidental  fires,  and  the  like 
(  Year-Booh,  40  Edw.  Ill,  3, 5,  6, 25  ;  43  Edw.  Ill,  24).     And  it  was  no  excuse 
that  a  place  was  feeble  when  demised,  if  it  fell  into  ruin  through  the  default 
of  the  tenant  (42  Edw.  Ill,  21,  22).     An  infant  in  ward  could,  it  was  held, 
have  the  action  against  his  guardian  (43  Edw.  Ill,  6).     It  was  considered, 
in  the  reign  of  Edward  III.,  that  waste  lay  in  cases  of  leases  for  life  or  for 
years  (34  Edw.  Ill,  5).     If  a  house  fell  through  the  default  of  repairs,  as  of 
roofing,  it  was  waste  (44  Edw.  Ill,  44).     There  was,  it  will  be  observed,  a 
distinction  between  the  "  action  for  waste,"  which  implied  an  abuse  of  a  right, 
and  trespass,  which  implied  a  bare  tort.     In  the  action  of  waste,  the  place 
wasted  was  recovered  with  treble  damages  (41  Edw.  Ill,  23).     And  waste 
lay  against  a  tenant  for  years,  or  even  from  year  to  year ;  but  not  against  a 
tenant  at  will,  because  the  lessor  could  re-enter  at  his  will,  and  the  tenant 
would  be  liable  in  trespass  (48  Edw.  Ill,  25).     It  was  said  that  no  action  of 
waste  lay  at  the  common  law  before  the  statute  of  Gloucester,  except  against 
tenant  in  dower  and  guardians;  and  by  the  statute,  the  action  of  waste  was 
given  against  the  tenant  by  the  courtesy  tenant  for  term  of  life,  and  tenant 
for  term  of  years,  but  not  against  tenant  at  will ;  and  if  he  cut  trees,  trespass 
would  lie  (21  Hen.  IV.,  38).     But  this  was  meant,  as  is  manifest,  of  wilful 
waste,  and  there  might  be  a  distinction  between  that  and  permissive  waste. 
In  the  reign  of  Edward  III.,  it  was  held  that  a  tenant  for  life  was  liable  for 
permissive  waste ;  and  if  a  house  should  be  ruinous  for  want  of  sufficient 
roof,  and  the  tenant  suffered  it  to  be  more  ruinous  than  it  was,  the  action 
would  lie  (Year-Booh,  45  Edw.  HI,  f.  3).     So  waste  might  be  committed  in 
permitting  a  building  to  fall  into  ruins,  for  the  tenant  was  considered  bound 
to  keep  it  in  the  same  state  in  which  it  was  when  he  took  it  (  Year-Booh,  5 
Edw.  IV,  89).     The  courts  seem,  as  to  the  forfeiture,  to  have  entertained  an 
equitable  jurisdiction  in  cases  of  this  kind  (Eldon  &  Governors  of  Harrow 
School  v.  Alderton,  2  Bos.  &  P.,  87).     "The  doctrine  prevailed  as  early  as 
the  time  of  Bracton,  who  wrote  before  the  statute  of  Gloucester  "  (Heath,  J., 
Ibid.,  p.  88).    And  unless  the  jury  found  the  place  wasted,  the  plaintiff  could 
not  have  judgment  (Redfern  v.  Smith,  2  Burg.,  262).     The  courts,  in  fact,  fol- 
lowed the  spirit  of  the  action,  which  was  protection  to  the  inheritance.     On 
the  same  principle,  when  as  the  real  actions  become  obsolete,  the  action  on 
the  case  was  substituted,  it  was  held  that  it  did  not  lie  against  tenant  for 
years  for  mere  permissive  waste,  in  not  keeping  up  the  premises  (Gibson  v. 
Wells,  B.  &  P.,  N.  R.,  290).     And  when  the  old  action  of  waste  became  ob- 
solete, or  in  cases  where  it  would  not  lie,  as  cases  of  copyholders,  equity  in- 
terfered by  injunction  (Bench  v.  Brampton,  4  Vesey,  Jun.,  706,  3  Swanston,  497), 
or  writs  of  prohibition  and  assistance  were  granted  out  of  chancery  to  pre- 
vent a  prebendary  from  committing  waste  on  his  prebend  (Achland  v.AtweU; 
3  Swanst.,  499).    Thus  through  the  course  of  six  centuries  the  same  principle 
has  pervaded  the  law  on  the  subject,  the  general  rule  of  equity  being  not  to 
interfere  except  in  order  to  prevent  irreparable  injury  to  the  inheritance. 
The  writ  of  estrepement  of  waste  lay  to  prevent  waste  being  committed  pen- 
dente lite  (2  Inst.,  328),  vide  post  on  the  statute  of  Gloucester. 
37* 
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a  tenant  in  dower,  a  tenant  for  life,  and  a  guardian.1  It 
ordains,  that  a  person  attainted  of  waste  should  lose  the 
thing  wrasted,  and  should  moreover  make  recompense  to 
treble  the  sum  at  which  the  waste  was  rated.  Whereas 
it  was  directed  by  the  Great  Charter,2  that  guardians  doing 
waste  should  lose  their  custody,  it  was  now  declared,  that 
should  the  remainder  of  the  wardship  not  be  equal  to  the 
waste  sustained,  the  guardian  should  make  it  up  in  dam- 
ages.3 

The  increase  of  frivolous  suits  in  the  king's  superior 
courts  occasioned  probably  the  following  law  (a).     It  was 

(a)  Lord  Coke  in  his  commentary  says:  "The  inferior  courts,  which  are 
not  of  record,  cannot  regularly  hold  plea  of  debt  or  damages  under  40s." 
(i.  e.,  as  he  explains  on  the  next  page,  without  the  writ  of  justices) ;  and  then 
he  observes  that  the  ounce  of  silver  was,  at  the  time  of  the  making  of  this 
act,  but  twenty  pence,  and  now  it  is  above  thrice  so  much  (2  Inst.,  311) : 
but  it  is  manifest  that  many  other  considerations  enter  into  the  question  of 
the  comparative  value  of  money  at  two  periods,  besides  the  mere  price  or 
value  of  bullion,  or  the  intrinsic  value  of  the  coin.  There  is  also  the  ques- 
tion of  prices  of  commodities,  alterations  in  which  may  make  a  penny  in 
one  age  go  further  than  a  shilling  or  five  shillings  in  another.  Added  to 
which,  the  comparison  must  be  made  with  the  period  when  the  limitation 
of  jurisdiction,  if  it  ever  existed,  must  have  arisen  —  that  is,  in  times  anterior 
to  the  Conquest.  And  in  Saxon  times,  when  only  five  pence  went  to  the 
shilling,  and  a  shilling  was  the  price  of  a  cow,  we  can  hardly  have  an  idea  of 
the  value  really  represented  by  forty  shillings.  Even  in  the  reign  of  Edward 
IV.  (as  appears  by  the  old  ballad  of  the  king  and  the  tanner),  a  wealthy 
yeoman  would  only  give  four  shillings  for  a  horse,  which  would  now  per- 
haps cost  forty  pounds.  And  in  the  reign  of  Henry  VI.,  forty  shillings  per 
annum  was  the  qualification  of  the  electors  of  knights  of  the  shire,  and  even 
of  knights  themselves.  The  difference,  therefore,  between  the  real  value  of 
such  a  sum  at  the  time  of  the  Conquest  and  at  the  time  of  Lord  Coke,  or 
even  of  the  statute,  can  hardly  be  estimated.  In  a  note  in  the  Introduction, 
cxxxi.,  some  curious  illustrations  are  adduced  upon  the  subject.  Elsewhere 
Lord  Coke  himself  says,  "a  day's  work  of  a  ploughman,  i.  e.,  including  the 
plough,  the  horses,  and  the  two.  ploughmen,  was  only  estimated  at  the  small 
sum  of  eight  pence,"  and  that  no  doubt  was  an  exorbitant  estimate,  as  it 
was  pro  servicio  regis  (4  Inst.,  209).  So  elsewhere  it  appears  that  to  take  a 
cart  and  horses,  and  a  cart-load  of  corn,  was  not  necessarily  an  excessive 
distress  for  four  shillings.  It  is  facts  like  these  which  help  us  to  understand 
the  real  comparative  value  of  money  at  different  periods;  and  according  to 

1  Lord  Coke  lays  down  the  law  of  waste  in  a  different  manner.  He  says, 
that  it  was  punishable  at  common  law  in  three  persons,  that  is,  in  tenant  in 
dower,  tenant  by  courtesy,  and  the  guardian ;  but  not  in  tenant  for  life,  or  for 
years.  However,  that  writer  gives  no  authority  for  his  opinion,  unless  the 
following  observation  is  to  be  considered  as  such,  namely,  that  the  law  which 
created  the  former  of  these  estates  and  interests  provided  a  remedy  itself 
against  waste,  but  left  the  owners  of  land,  who  created  the  others,  to  provide 
a  remedv  in  their  demise.  Vide  ante,  173,  and  post,  479.  2  Inst.,  299.  Reg., 
72.     Bra,  Waste,  88. 

sCh.  4.     Vide  ante,  c.  vi.  3Ch.  5. 
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declared  that  sheriffs  should  continue  to  hold  pleas  of 
trespass  in  their  counties,  as  before ;  and  further,  that 
none  should  have  writs  of  trespass  before  justices,  unless 
they  swore  by  their  faith  that  the  goods  taken  were  worth 
forty  shillings  at  the  least  (which  was  the  ancient  limit 
to  the  sheriff's  jurisdiction)  (a);  if  it  was  a  beating,  the 

the  most  probable  estimate  that  can  be  made,  the  sum  of  forty  shillings  at 
the  Conquest  would  be  equivalent  to  much  more  than  £50  at  the  present 
period,  so  that  the  compulsory  jurisdiction  of  the  county  court  (subject  to 
removal  for  good  cause)  would  be  fixed  at  £50.  It  may,  however,  be  gravely 
doubted  whether  it  might  not  safely  be  fixed  at  a  much  higher  rate.  As  to 
the  writ  of  pone,  for  the  removal  of  plaints  into  the  superior  courts,  2  Inst., 
339 ;  Stat,  of  Weslm.,  2.  So  in  Brooke's  Abr.  Jurisdiction,  fol.  98,  vide  Regis- 
trum;  that  in  writ  of  trespass,  where  the  defendant  pleads  that  it  is  his  soil 
and  freehold,  or  otherwise  the  freehold  comes  in  question  in  the  county 
court ;  the  matter  shall  proceed  there,  but  not  if  it  comes  in  issue  as  a  plaint 
without  writ  (i.  e.,  writ  of  juslicies) ;  that  is  sufficient  to  remove  the  record, 
i.  e.,  into  the  superior  court.  See  also  cases  in  Bro.  Ab.  Recordare,  et  vide 
Year-Book,  30  Edw.  III.,  fol.  22. 

(a)  It  has  already  been  seen  that  this  was  not  so.  The  Mirror  states  that  it 
was  the  limit  of  the  jurisdiction  of  courts  baron  and  other  inferior  courts  (c. 
i.,  s.  15).  It  was  impossible  that  this  or  any  other  amount  should  have  lim- 
ited the  jurisdiction  of  the  county  court,  seeing  that  even  after  the  Conquest, 
and  as  late  as  the  reign  of  Henry  I.,  the  county  court,  called  "Curia  Regis," 
was  the  only  court  of  ordinary  jurisdiction.  In  the  reign  of  Henry  I.  jus- 
tices itinerant  began  to  be  sent  regularly  to  supersede  the  county  courts  in 
more  important  cases;  and  in  the  reign  of  Henry  I  ^  the  court  of  the  king's 
permanent  justices — the  justices  of  the  bench,  as  they  were  called,  in  con- 
tradistinction from  the  itinerant  justices  —  had  become  known  as  the  curia 
regis,  and  to  entertain  suits  between  party  and  party.  And  then  the  county 
court  having  virtually  to  a  great  extent  become  superseded  in  important  cases, 
the  notion  arose  naturally,  and  was  inculcated  by  the  crown  lawyers,  that  the 
limitation  of  the  jurisdiction  of  the  inferior  courts  applied  to  the  county 
court.  The  consequence  was  that  the  king's  courts  became  overburdened 
with  small  suits;  and  the  object  of  the  present  enactment  was  to  provide  a 
remedy  for  that  grievance.  It  assumes  the  limitation  of  the  jurisdiction  al- 
ready alluded  to,  and  the  object  was  to  exclude  from  the  superior  courts  cases 
within  that  limitation.  In  cases  of  claims  or  demands  for  fixed  sums  or  debts 
there  was  no  difficulty  ;  the  difficulty  was  in  cases  where  the  demand  was  not 
thus  fixed,  and  was  for  uncertain  damages,  the  amount  of  which  might  be 
above  or  below  the  limitation  assumed.  And  the  difficulty  was,  that  as  a 
man  could  not  know  beforehand  what  sum  a  jury  would  give  for  the  injury 
he  had  sustained,  it  was  impossible  to  force  him  to  sue  in  the  county  court, 
when  perhaps  in  the  superior  court  he  might  recover  more  than  the  sum 
limited,  though  he  might  recover  less.  This  difficulty  still  exists,  and  has 
caused  a  distinction  to  be  drawn,  in  all  the  county  court  acts,  between  claims 
for  debts  and  for  damages ;  and  the  endeavor  has  been  to  attain  the  object  by 
means  of  the  deprivation  of  costs.  In  the  above  statute  the  object  was  sought 
to  be  attained  in  a  more  direct  way,  by  means  of  a  preliminary  inquiry,  before 
allowing  a  party  to  sue  at  all  in  the  superior  courts ;  for  though  the  oath  of  the 
party  was  admitted  as  sufficient  proof  of  a  cause  of  action  of  the  requisite 
amount,  the  principle  was  that  of  a  preliminary  inquiry;  and  it  would  be 
quite  in  accordance  with  the  principle  of  the  enactment  to  require  that  a 
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plaintiff  was  to  swear  that  the  complaint  was  true. 
Wounds  and  mayhems  were  to  be  prosecuted  as  formerly  ; 
only  the  defendants  therein  were  now  allowed  to  make 
their  attorneys  if  the  suit  was  not  by  appeal ;  and  if  they 
were  absent  when  attainted,  the  sheriff  was  to  be  com- 
manded to  take  them,  as  if  they  had  been  present  at  the 
judgment.  To  avoid  delays,  it  was  provided  that  if  the 
plaintiffs  in  such  actions  of  trespass  caused  themselves  to 
be  essoined  after  the  first  appearance,  day  should  be  given 
to  the  coming  of  the  justices  in  eyre,  and  the  defendant 
in  the  meantime  should  be  in  peace.  Again,  in  all  actions 
where  there  lay  the  process  of  attachment  and  distress,  if 
the  defendant  essoined  himself  de  servitio  regis,  and  did 
not  produce  his  warrant  at  the  day,  he  was  to  give  the 
plaintiff  twenty  shillings  as  damages  for  his  journey,  un- 
less the  justices  in  their  discretion  should  order  more  ; 
besides  which,  he  was  to  be' amerced.1 

The  tediousness  of  the  old  process  was  lessened  by  other 
regulations.  In  writs  of  mortauncestor,  cosinage,  aiel, 
and  besaici,  after  issue  joined,  the  inquest  was  no  longer 
to  be  deferred  on  account  of  the  nonage  of  the  defendant.2 
A  former  statute,3  which  took  from  parceners  the  fourcher 
by  essoin,  was  extended  to  a  man  and  wife,  when  co-de- 
fendants.4    In  conformity  with  the  common  law,  it  was 

judge  should  be  first  satisfied  that  there  was  a  cause  of  action  of  an  amount 
sufficient  to  justify  a  party  in  suing  in  the  superior  court.  Of  course  the 
judge  could  not  try  the  case  upon  affidavit,  and  it  does  not  appear  that  the 
oath  of  the  party  could  be  controverted.  But,  on  the  other  hand,  it  does  not 
appear  that  the  court  were  obliged  to  be  satisfied  with  a  mere  general  state- 
ment upon  oath,  and  that  they  could  not,  in  order  to  carry  out  the  object  of 
the  statute,  require  a  more  particular  statement  of  the  nature  of  the  case,  so 
as  to  enable  them  to  judge  how  far  it  was  likely  to  be  sustained.  It  is  to  be 
observed  that  the  principle  laid  down  in  this  enactment,  that  the  question 
whether  a  case  was  or  was  not  fit  to  be  tried  in  the  superior  courts  should  be 
determined  on  the  writ,  upon  a  summary  application,  is  one. of  immense 
practical  importance,  and  appears  to  be  well  grounded  in  the  common  law. 
For  the  law  was  that  a  man  ought  not  to  sue  in  the  local  court  in  a  case  above 
forty  shillings,  without  a  writ  of  juslicies,  nor  in  the  king's  court,  where  the 
cause  of  action  was  under  forty  shillings ;  and  how  could  that  be  determined 
more  properly  than  when  the  writ  was  to  be  issued  ?  So,  when  a  writ  of  pone 
was  required  to  remove  a  cause  from  the  inferior  court,  as  being  fit  for  the 
superior  court,  it  was  applied  for  upon  the  plaint  being  made,  which  an- 
swered to  the  writ  in  the  superior  court.  It  seems  to  stand  to  reason  that  an 
objection  to  the  suit  being  brought  in,  a  particular  court  should  be  made 
when  the  suit  is  so  brought,  and  as  soon  as  possible. 

1  Ch.  8.  3  3  Edw.  I.,  c.  43.     Vide  ante,  c.  viL 

2  Ch.  2.  *  Ch.  10.     Vide  ante,  c.  vii. 
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declared  that  where  there  were  many  heirs,  though  in 
different  degrees,  they  might  join  with  him  who  could 
bring  -a  mortauncestor.1 

The  remaining  provisions  concerning  civil  matters  are 
confined  principally  to  the  city  of  London,  and  other 
cities  and  boroughs  ;  and  in  that  light  are  of  less  moment 
than  what  has  just  been  mentioned.  However,  two  laws 
in  favor  of  termors,  and  to  prevent  waste,  though  chiefly 
designed  for  the  city  of  London,  were  extended  to  the 
whole  kingdom.  We  have  before  seen  that  a  term  for 
years  was  of  very  inferior  consideration  in  the  scale  of 
estates,  one  circumstance  that  rendered  such  an  interest 
peculiarly  precarious  was,  that  it  was  subject  to  the  will 
of  the  person  having  the  freehold,  who,  by  a  collusive 
recovery  of  the  land,  might  entirely  destroy  Fei„lied  re_ 
the  term ;  for  the  2  termor  would  not  be  al-  «>»eries. 
lowed  to  falsify  the  recovery,  it  being  a  rule  that  none 
could  falsify  the  recovery  of  a  freehold  but  one  who  had 
a  freehold  (a).      To  remedy  this  it  was  now  ordained,3 

(a)  A  judgment  bound  the  parties  and  their  privies,  that  is,  in  a  judgment 
of  land,  their  privies  in  estate ;  and  as  the  title  of  the  termor  was  derived 
out  of  the  freehold,  lie  would  come  within  this  rule,  and  be  bound  by  the  re- 
covery against  his  lessor,  the  freeholder  under  whom  he  held,  and  against 
whom  the  recoverer  would,  if  there  were  no  collusion,  claim  by  some  title 
paramount.  And  as  the  recovery  would  lie  in  a  real  action,  which  only  lay 
between  freeholders,  the  termor  would  have  no  remedy.  If,  indeed,  he  was 
wrongfully  ousted,  the  law  was  said  to  be  that  he  might  have  an  assize  of 
novel  disseisin,  inasmuch  as  that  remedy  rested  on  unlawful  ouster  rather 
than  on  legal  title  (Mirror  of  Justice,  c.  iii.,  s.  28,  title  Disseisin;  and  see  c. 
v.,  s.  1,  "Abuses  of  the  Law.").  And  there  was  also  ejeclione  formoz.  But 
if  the  recovery  was  rightful,  there  was  no  remedy  against  the  recoverer 
at  the  suit  of  the  termor.  It  may,  indeed,  appear  to  require  explanation 
how  a  recovery  of  the  freehold  could  affect  the  title  of  the  termor,  which  was 
consistent  with  the  freehold  title  being  in  another.  The  explanation  of  this 
is  to  be  found  in  the  nature  of  real  actions,  which  were  grounded  on  some 
specific  deduction  of  title ;  and  this  would  be  from  a  time  anterior  to  the 
granting  of  the  lease,  so  as  to  destroy  the  title  to  lease ;  and  then,  again,  by 
the  judgment  in  a  real  action,  seisin  would  be  executed,  which  in  those  days 
meant  actual  seisin,  and  prima  facie  imported  possession.     Indeed,  this  was 

1  Ch.  6.  It  is  laid  down  by  Bracton,  that  an  assisa  might  be  joined  with  a 
consanguinitas,  and  both  be  determined  upon  one  writ;  as  where  a  sister  de- 
manded of  the  death  or  seisin  of  a  father,  and  a  son  of  another  sister;  in 
which  case  the  writ  would  allege.  A.  pater  B.  et  avus  C.  cujus  hceredes  ipse  B. 
et  C  sunt,  fuit  seisitus  in  domiuico  suo  id  de  fazdo,  etc.  (Bract.,  283  b.  Vide 
ante,  157.) 

2  We  have  before  noticed  an  instance  where  a  collusive  term  was  estab- 
lished by  statute  against  the  freeholder,  by  way  of  penalty  for  fraud.  Vide 
ante,  c.  viii. 

3  Ch.  11. 
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that  if  tenements  in  the  city  of  London  were  leased  for 
years,  and  he  to  whom  the  freehold  belonged  was  im- 
pleaded by  collusion,  and  made  default  after  default,  or 
came  into  court  and  surrendered  the  freehold,  to  make 
the  termor  lose  his  term,  and  the  demandant  recovered, 
so  that  the  termor  became  entitled  to  a  writ  of  covenant 
against  his  lessor;  in  such  case,  the  statute  directs  that 
the  mayor  and  bailiffs  might  try  by  an  inquest,  whether 
the  demandant  had  right,  or  sued  by  collusion  to  defraud 
the  termor  (a).  If  the  former  was  proved,  judgment  was 
to  be  given  in  the  suit ;  if  the  latter,  it  was  ordained 
that  the  termor  should  continue  to  enjoy  his  term,  and 
execution  of  the  judgment  should  be  suspended  till  the 
term  was  expired.  This  was  the  course  directed  when  a 
suit  depended  before  the  mayor  of  London,  in  which 
case  the  inquiry  used  to  be  made  by  writ  in  nature  of  a 
commission  grounded  upon  this  statute.  At  the  close  of 
the  act  is  this  clause :  "And  in  like  manner  shall  it  be 
done,  in  like  case,  before  justices,  in  an  equitable  way,  if 

the  real  ground  of  the  plea  of  freehold  in  an  action  of  trespass,  that  prima 
facie  it  showed  possession  in  the  party  pleading  it;  and  although  a  lease 
might  be  replied,  and  would  show  possession  in  the  lessee,  that  was  only 
when  a  good  title  to  make  the  lease  was  deduced  from  a  tenant  of  the  free- 
hold. And  in  these  ancient  times  "  the  tenant"  meant  the  tenant  of  the  free- 
hold. In  those  times  fraudulent  recoveries  were  often  resorted  to ;  as,  for 
instance,  to  evade  the  condition  on  which  the  land  had  been  taken,  and  ac- 
quire an  absolute  title.  Thus  it  was  held  that  where  a  feoffee  on  condition 
suffered  a  man  who  had  right  to  recover  by  false  title,  the  feoffor  could  enter 
and  falsify  the  recovery  (Year-Book,  44  Edw.  III.,  8).  It  was  also  laid  down 
that  even  where  a  man  who  had  cause  of  action  made  by  covin  an  entry 
upon  which  he  recovered,  the  disseizee  could  re-enter  or  have  an  assize,  and 
the  recovery  would  not  aid,  by  reason  of  the  covin  (44  Edw.  III.,  46).  But 
only  those  who  had  a  freehold  title  could  falsify  a  recovery,  and  a  real  action 
for  it  could  only  be  by  another  real  action  which  required  a  freehold  title. 
Hence  it  was  held  that  a  termor  could  not  falsify  a  recovery  of  the  freehold 
by  the  common  law,  for  he  could  not  have  the  estate  which  was  recovered, 
because  it  was  a  recovery  of  the  freehold,  and  the  term  was  a  mere  chattel, 
though  the  contrary  was  held  by  Littleton  (9  Edw.  IV.,  fol.  48).  And  in  a 
case  long  afterwards,  which  was  not  within  the  terms  of  the  statute,  so  that 
it  became  material  to  consider  what  the  law  was  apart  from  the  statute,  two 
judges  held  that  a  termor  could  at  common  law  falsify  a  recovery  (4  Hen. 
VII,  fol.  10),  though  it  was  doubted.  It  would  appear,  therefore,  doubtful 
whether  the  view  of  the  law  above  stated  was  really  correct  (43  Assize,  fol. 
41).     And  probably  this  statute,  like  so  many  others,  was  declaratory. 

(a)  This  was  the  remedy  given  by  another  statute  with  reference  to  feigned 
recoveries  in  evasion  of  the  law  of  mortmain.  It  must  always  be  borne  in 
mind  that  a  recovery,  even  if  really  valid,  was  not  binding,  except  between 
the  parties  and  their  legal  privies,  that  is,  privies  in  estate.  Thus  the  heirs 
would  be  bound. 
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the  termor  challenge  it  before  the  judgment."  This  was 
a  general  clause,  extending  the  former  part  of  the  act  to 
the  whole  kingdom  ;  and  by  virtue  of  this  a  termor  might 
before  judgment  pray  to  be  received  to  defend  the  right 
and  interest  of  his  term,  on  the  default,  or  render,  or 
nient  dedire  of  the  tenant,  but  not  upon  faint  pleader. 
The  effect  of  such  interference  and  receipt  of  the  tenant 
would  be  (if  he  proved  the  collusion),  that  execution 
should  be  suspended  during  the  term,  as  in  the  former 
case  ;  for  the  act  says,  en  mesme  le  manner.1 

This  is  the  first  statute  that  gave  receipt  in  any  case; 
but  the  principle  upon  which  a  person  interested  was  al- 
lowed to  interpose  in  a  suit  that  was  likely  to  affect  his 
interest,  is  to  be  found  in  the  old  practice  at  common 
law.  Thus,  if  a  tenant  for  life,  or  in  dower,  was  im- 
pleaded, and  neglected  to  vouch  the  reversioner  in  fee,  the 
reversioner  might  appear  unvouched,  and  enter  into  the 
warranty.2 

A  law  concerning  waste  was  made  for  the  city  of  Lon- 
don, and,  like  the  former,  was,  by  a  clause  at  the  end,  ex- 
tended to  the  whole  kingdom.  This  ordains  that, pendente 
lite  in  the  city  of  London,  no  tenant  should  have  power  to 
commit  waste,  or  estrepement  of  the  land  in  question  ; 
and  if  he  did,  that  the  mayor  and  bailiffs,  at  the  proper 
suit  of  the  demandant,  should  cause  the  land  to  be  safely 
kept.  This  was  to  be  observed  in  other  cities  and  towns, 
and  everywhere  else  in  the  realm.3  Upon  this  act  was 
framed  a  judicial  writ  of  estrepement,  which  was  granted  out 
of  the  bench  where  the  principal  writ  was  returned,  the 
old  writ  of  estrepement  being,  like  other  original  writs, 
suable  only  out  of  the  chancery.  The  judicial  writ  was 
in  effect  a  prohibition,  upon  which  there  might  be  an  at- 
tachment, and  the  parties  would  come  to  pleading. 

It  seems  that  in  London  there  was  an  assize  called  an 
assize  of  fresh  force.  This  was  not  a  proceeding  by  writ, 
but  by  bill  in  the  city  court ;  and  no  damages  were  re- 
coverable. As  it  was,  on  this  account,  less  effectual  than 
an  assize  of  novel  disseisin  at  common  law,  damages  were 
now  given.4  If  in  a  suit  in  the  city  of  London,  a  person 
was  vouched  in  a  foreign  country,  a  difficulty  arose,  which 
was  now  removed  by  a  statute,  directing  that  a  recordari 

1  2  Inst.,  324.  2  Vide  ante,  c.  vii.  3  Ch.  13.  *  Ch.  14. 
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facias  should  issue  to  remove  the  cause  into  the  bench,  and 
that  a  summons  ad  warrantizandum  should  issue  out  of 
chancery.  After  the  vouchee  had  answered  in  the  bench 
to  the  warranty,  the  cause  was  to  be  remanded.1  Some 
little  alteration  was  made  in  this  proceeding  by  a  sort  of 
writ  directed  to  the  justices  of  the  bench,  wThich  is  now, 
like  some  other  instruments  of  the  same  kind,  placed 
among  the  statutes  as  an  act  of  the  legislature.2 

There  is  only  one  chapter  in  this  statute  that  relates  to 
criminal  matters.  By  this  it  was  intended  to  check  the 
frequent  issuing  of  writs  de  odio  et  atid,  and  to  appoint  a 
course  of  bringing  persons  accused  to  answer  for  their  of- 
fences.3 The  king  commandeth,  says  the  act,  that  no  writ 
shall  be  granted  out  of  chancery  for  the  death  of  a  man, 
to  inquire  whether  the  person  killed  the  deceased  by  mis- 
adventure, or  se  defendendo,  or  in  any  other  manner  felo- 
Homicidese  niously  ;  but  such  person  shall  be  kept  in  prison 
dejendendo.  ^jj  ^he  comifcg  0f  the  justices  in  eyre,  or  jus- 
tices assigned  to  deliver  the  gaol,  and  then  shall  put  him- 
self upon  the  country,  de  bien  etde  mat:  and  if  it  appears 
to  the  country  that  he  did  it  se  defendendo,  or  by  misad- 
venture, then  the  king,  upon  the  record  of  the  justices, 
may  take  him  to  his  grace,  if  he  pleases  ;  that  is,  upon 
the  record  being  certified  into  the  court  of  chancery,  which 
court  was  coram  rege  in  cancellarid,  a  pardon  would  issue 
from  the  chancellor.  It  had  before  been  a  matter  almost 
of  course  to  grant  pardons  in  homicide  se  dejendendo,  and 
by  misadventure  ;4  which  merciful  usage,  therefore,  was 
only  confirmed  and  secured  to  the  subject  by  this  statute. 

1  Ch.  12. 

2  This  is  stat.  9  Edw.  I.,  stat.  1.  At  the  close  of  this  statute  is  a  memoran- 
dum to  the  following  effect :  "That  this  article  was  signed  under  the  great 
seal,  and  sent  to  the  justices  of  the  bench,  after  the  manner  of  a  writ  patent, 
with  a  certain  writ  closed,  dated  by  the  king's  hand,  that  they  should  do  and 
execute  all  and  everything  contained  in  the  article  aforesaid,  albeit  that  the 
same  did  not  accord  with  the  statute  of  Gloucester  in  all  things."  A  similar 
instrument  follows  also  the  statute  of  Gloucester,  beginning  thus :  "  After, 
by  the  king  and  his  justices,  certain  expositions  were  made  upon  some  of  the 
articles  above-mentioned."  Of  a  similar  nature  with  these  two  acts  was  the 
statute  of  bigamy  just  mentioned.  Such  facts  as  these,  at  a  period  when 
law  and  legislature  were  more  regarded  than  they  had  been  a  century  ago, 
are  very  remarkable  examples  to  confirm  the  observation  before  made 
respecting  the  king's  authority  to  frame  such  legislative  acts  as  were 
calculated  to  promote  a  better  administration  of  justice.  Vide  ante,  363, 
364. 

3  2  Inst.,  315.  *  Vide  ante,  c.  viii. 
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The  act  goes  on  to  remedy  the  obstruction  occasioned  to 
justices  by  the  frivolous  objections,  to  which  the  proceed- 
ing in  appeals  was  liable.  It  says,  that  appeals  shall  not 
be'abated  so  easily  as  they  have  been ;  but  if  the  appellor 
declare  the  fact,  the  year,  the  day,  and  hour,  the  time  of 
the  king,  the  town,  and  the  weapon,  the  appeal  shall  be 
good  and.  valid,  and  shall  not  be  abated  for  want  of  fresh 
suit,  provided  the  party  sue  within  a  year  and  day  after 
the  fact;1  so  that  the  old  learning  about  fresh  suit  be- 
came henceforward  obsolete.2 

In  the  next  year  was  passed  the  famous  statute,  7  Edw.  I., 
of  mortmain,  or  de.  religiosis,  as  it  is  some-  statute  of 
times  called.  The  object  of  this  law  was  to  m01tmaiu- 
aid  in  enforcing  the  provision  of  the  Great  Charter  on  the 
subject  of  alienation  to  religious  societies,  and  to  carry 
that  restriction  somewhat  further.3  Notwithstanding  the 
above  law,  religious  men  continued  to  accept  gifts,  and  to 
appropriate  lands,  whereby  services  that  were  due  for  such 
lands,  and  that  were  originally  designed  for  defence  of 
the  realm,  were  withdrawn,  and  what  was  an  object  of 
more  anxious  concern  to  great  lords,  the  valuable  casual- 
ties of  tenure  were  gradually  diminished  (a).    To  prevent 

(a)  But  it  was  held  that  this  did  not  apply  to  a  mere  term  for  years  of 
ordinary  duration,  petite  terme,  i.  e.,  for  twenty  or  forty  years,  for  that  was 
not  deemed  to  be  contrary  to  the  statute  de  religiosis,  otherwise  if  it  was  of 
a  long  term,  as  of  a  hundred  or  two  hundred  years,  so  that,  by  long  continu- 
ance of  possession,  the  land  would  be  in  mortmain ;  but  of  a  short  term  the 
law  would  not  take  regard  as  within  the  statute  for  forfeiture  of  the  land. 
It  was  not  the  intent  of  the  statute,  it  was  said,  that  there  should  be  an  in- 
quiry as  to  collusion,  where  all  that  was  recovered  was  a  chattel.  The  intent 
of  the  statute  was  where  the  religious  house  was  to  recover  the  fee-simple 
( Year-Book,  3  Edw.  IV.,  c.  13).  For  it  was  said  that,  according  to  Magna 
Charta  and  the  statute  de  religiosis,  the  religious  houses  were  not  to  take 
lands  in  fee-simple,  and  then  in  this  statute  it  was  said  that,  by  color  of  a 
term  or  gift  in  fee,  the  land  should  not  be  in  mortmain.  Then,  as  notwith- 
standing those  statutes,  religious  men  would  recover  by  default,  by  the  covin 
and  collusion  of  the  tenants,  so  that  the  statutes  were  eluded ;  then  for  that 
reason  the  statute  of  Westminster  2  was  made  "  cum  viri  religiosi,  etc.,  im- 
placitcnt  aliquem  et  implacitatus  fecerit  defaltam,"  then  the  collusion  shall 
be  tried  ;  and  that,  it  was  said,  was  meant  of  suits  in  which  the  lands  should 
be  recovered  in  fee;  on  the  other  hand,  some  of  the  judges  took  the  opposite 
view,  that  the  case  of  a  term  of  years  came  within  the  mischief  of  the  stat- 
utes, and  the  arguments  form  the  best  possible  exposition  of  them.  One  of 
the  judges  thus  stated  their  scope  and  effect:  "At  the  common  law,  before 
the  statutes,  every  man  of  religion  could  purchase  (i.  e.,  acquire)  lands  or 
tenements  as  well  as  any  layman  or  temporal  person.  And  it  was  mis- 
chievous to  the  country,  for  many  services  of  the  land  ordained  in  defence 

1  Ch.  9.  2  Vide  ante,  c.  viii.  3  Ibid.,  c.  vi 
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this,  it  was  ordained,  in  the  most  comprehensive  and  full 
expressions  that  could  be  contrived,  that  no  person  what- 
soever, religious  or  other  (a),  should  presume  to  buy  or 
sell,  or  under  color  of  any  gift,  term,  or  other  title  what- 
soever, receive  from  any  one,  or  in  any  other  way,  arte  vel 
ingenio,  appropriate  to  himself  any  lands  or  tenements,  so 
as  such  lands  or  tenements  should  come  into  mortmain,1 
under  pain  of  forfeiting  the  same:  and  if  airy  offended 
against  this  act,  it  was  made  lawful  for  the  chief  lord 
next  immediate,  within  a  year,  to  enter  on  the  land,  and 
retain  it  in  fee  and  inheritance.  If  he  neglected  durinsr 
that  year,  the  next  superior  lord  might  enter ;  and  if  he 
did  not  enter  within  a  half  year,  the  right  of  entry  was 
to  accrue  to  the  next  superior  lord ;  and  if  all  the  lords, 
being  of  full  age,  within  the  four  seas,  and  out  of  prison, 
neglected  to  avail  themselves  of  the  forfeiture,  the  king 
might  take  the  lands  into  his  hands  and  infeoff  others, 
saving  to  the  chief  lords  of  the  fees  their  wards,  eseheats, 
and  other  services. 

Notwithstanding  the  solicitude  with  which  this  statute 

of  the  realm  were  decayed,  and  for  that  the  statutes  of  Magna  Charta,  de 
reliyiosis,  and  Westminster  2  were  made,  restraining  the  acquisition  of  land 
by  men  of  religion  and  recoveries  by  them.  But  this  case  is  out  of  the 
statutes."  Littlet6n,  however,  seems  to  have  been  of  a  contrary  opinion, 
but  the  actual  determination  on  the  point  does  not  distinctly  appear.  The 
exposition  of  the  scope  and  policy  of  the  statutes,  however,  is  equally  valu- 
able (3  Ediv.  IV.,  15).  The  action  in  that  case  was,  it  is  to  be  observed,  one 
of  waste,  which  lay  against  the  tenant  of  the  freehold,  and  in  which  inci- 
dentally the  land  was  recovered.  But  usually  a  recovery  was  in  a  writ  of 
right. 

(a)  Therefore  it  was  held  that  the  statute  included  and  applied  to  gifts  of 
land  to  a  parson  and  his  successors.  It  was  held,  in  the  reign  of  Edward 
III.,  that  if  a  man  give  land  to  a  parson  and  his  successors,  or  to  a  vicar 
and  his  successors,  it  ought  to  be  by  a  license,  and  this  by  virtue  of  mort- 
main;  for  the  parson  and  his  successors,  or  the  vicar  and  his  successors,  are 
incorporate  by  the  common  law  ( Year-Book,  40  Edw.  Ill,,  fol.  27,  28). 
There  appeared  to  be  a  question  whether  a  devise  of  land  to  raise  an  income 
for  the  support  of  a  chaplain  was  in  mortmain  or  not.  Thus,  it  being  found 
that  one  ft.  was  seized  of  land  in  Wood  Street,  Cheapside,  and  devised  the 
rents  in  fee  to  pay  annually  £12  to  find  two  chaplains  to  chant  for  his  soul 
in  perpetuum  in  the  church  of  St.  Albans,  in  Wood  Street,  it  was  held  not  to 
be  mortmain  (40  Assize,  26).  But  in  another  case  where  land  was  devised 
in  fee  to  find  six  marks  a  year  to  provide  a  chaplain  in  perpetuity,  it  was 
adjudged  in  chancery  to  be  mortmain  (43  Assize,  fol.  33).  But  Brooke  re- 
marks, "quod  mirum,"  as  there  was  no  corporation  or  incorporate  body  to 
receive  the  rent  (Bro.  Abr.,  Mortmain,  fol.  24),  and  he  refers  to  other  similar 
cases  where  it  was  held  that  such  endowments  were  not  within  the  law  of 
mortmain  (Ibid.,  fol.  23,  fol.  25 ;  43  Assize,  27 ;  43  Assize,  34). 
1  In  mortuam  manum. 
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seems  to  have  been  penned,  a  method  of  evasion  was  soon 
discovered  by  ecclesiastics.  This  was  to  recover  lands  by 
default,  in  a  collusive  suit  brought  against  the  person  who 
had  in  contemplation  to  bestow  lands  in  mortmain  (a). 
Although  this  proceeding,  was  by  consent  and  fraud,  yet 
the  justices  held  that  the  religious  and  ecclesiastical  per- 
sons did  not  appropriate  such  lands  per  titidum  doni,  velalte- 
rius  alienationis,  as  the  statute  of  mortmain  expresses  it, 
nor  that  they  were  within  the  words  aid  alio  quovismodo, 
arte  vel  ingenio.  For  as  recoveries  were  prosecuted  in  a 
course  of  law,  they  were  by  law  presumed  to  be  just  and 
lawful;  and  it  was  accordingly  held  by  the  justices,  that 
they  were  not  within  the  statute.  These  fraudulent  re- 
coveries were  practised  very  soon  after  the  statute  was 
made,  and  in  a  few  years  grew  to  such  a  height  as  to  oc- 
casion a  parliamentary^ interference.  It  was  ordained  in 
13  Edw.  I.1  that  when  a  default  was  supposed  to  be  made 
for  this  purpose,  it  should  be  inquired  by  the  country, 
whether  the  demandant  had  any  right  to  the  land  or  not: 
and  that,  if  it  was  found  he  had,  judgment  should  be  for 
him  to  recover  seisin;  if  not, the  forfeiture  should  accrue 
in  the  manner  directed  by  the  statute  of  mortmain  (b). 
Every  one  of  the  chief  lords  was  to  be  admitted  to  chal- 
lenge the  jurors  of  this  inquest,  and  a  challenge  might  be 
made  for  the  king.  The  sheriff  was  to  be  charged  at  the 
exchequer  to  answer  for  the  lands  in  question.  After  this 
act  it  was  usual,  when  the  land  was  lost  by  default,  to 

(a)  This  proceeding  was  only  effective  as  between  the  religious  house  and 
the  heirs  of  the  virtual  donor,  the  party  against  whom  the  recovery  was 
recorded ;  for  it  was  always  a  fundamental  principle  of  law  that  a  verdict 
and  judgment  only  bound  parties  and  privies ;  that  is  to  say,  the  original 
parties  to  the  suit  and  their  legal  representatives.  The  recovery  would  have 
no  effect  as  regarded  a  party  claiming  by  title  paramount  to  the  virtual 
donor,  the  party  against  whom  the  land  was  recovered,  for  he  could  "  falsify 
the  recovery,"  not  being  estopped  by  it.  This,  however,  did  not  apply  as 
regarded  the  lord,  whether  mesne  or  paramount,  whose  title  would  only 
accrue  in  case  of  forfeiture  or  escheat,  and  as  the  recovery  was  not  a  cause 
of  forfeiture,  therefore  it  was  effectual  for  the  purpose  of  a  virtual  alienation. 
Hence  the  present  enactment,  which  declared  that  the  recovery,  unless  real, 
and  hostile,  and  grounded  on  title,  should  operate  as  a  forfeiture. 

(b)  It  was  said,  upon  this,  that  where  the  statute  made  a  judgment  by 
default  to  be  mortmain,  judgment  per  reddition,  by  confession  or  trial,  should 
be  taken  by  the  equity  of  the  act,  quod,  non  negafur.  And  it  was  also  said 
that  the  statute  of  mortmain  extended  to  rents  or  commons,  quod  non  nega- 
tur.  But  these  were  mere  dicta,  and  it  should  seem  that  such  extensions  of 
penal  acts  by  construction  were  not  legal  (  Year-Book,  3  Edw.  IV.,  14). 

1  Westm.  2,  ch.  32. 
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award  a  writ,  called  a  quale  jus  grounded  upon  this  act, 
in  which  there  was  a  recital  of  the  recovery ;  and  the 
sheriff  was  commanded  to  summon  a  jury  to  try  quale  jus 
idem  abbas  habirit,  etc1  Thus  were  the  clergy  hunted  out 
of  a  new  device  for  enriching  themselves;  hut  the  prac- 
tice of  conveying  land  hy  means  of  a  feigned  recovery,  in 
a  real  action,  did  not  cease  with  this  statute  :  we  shall  find 
in  a  subsequent  part  of  this  history  that  this  became  a 
common  mode  of  conveyance,  of  equal  authority  with  the 
ancient  ones  by  feoffment  and  fine. 

There  are  other  statutes  on  the  subject  of  ecclesiastical 
possessions  which,  though  properly  belonging,  in  point  of 
time,  to  the  latter  part  of  this  reign,  will,  if  transposed 
to  this  place,  more  satisfactorily  illustrate  this  important 
part  of  the  history  of  landed  property. 

In  stat.  West.  2,2  a  regulation  was  made  for  preserving 
to  religious  societies  the  property  they  had  already  ob- 
tained (a).     If,  says  the  act,  abbots,  priors,  keepers  of 

(a)  It  is  necessary,  with  reference  to  what  follows  in  a  subsequent  portion 
of  this  chapter,  to  draw  attention  to  the  nature  of  the  tenure  on  which  eccle- 
siastical property  was  held,  which  the  author  had  omitted  to  do.  "Tenant 
in  frankalmoigne,"  says  Littleton,  "  is  where  an  abbot,  or  prior,  or  another 
man  of  religion,  or  of  holy  church,  holdeth  of  his  lord  in  free  alms."  And 
such  tenure  began  first  in  old  time,  when  a  man  was  seized  of  land  in  his 
demesne  as  of  fee,  and  if  it  enfeoffed  an  abbot  and  his  convent,  to  have  and 
to  hold  to  these  and  their  successors,  in  pure  and  perpetual  alms.  In  the 
same  manner  it  is  where  lands  were  granted  in  ancient  times  to  a  dean  and 
chapter  and  their  successors,  or  to  any  other  man  of  holy  church  and  his 
successors,  etc.  And  they  which  hold  in  frankalmoigne  are  bound  of  right 
before  God  to  make  prayers  and  masses  and  other  divine  services  for  the 
grantors  and  their  heirs,  etc.  And  therefore  they  shall  do  nofealiy  to  their  lordr 
because  these  words,  "  in  frankalmoigne,"  exclude  the  lord  to  have  any 
earthly  or  temporal  service.  And  if  they  which  so  hold  fail  to  do  such 
divine  service,  the  lord  may  not  distrain,  but  may  complain  to  the  ordinary, 
etc.  And  note,  that  where  such  man  of  religion  holds  in  frankalmoigne,  his 
lord  is  bound  by  the  law  to  acquit  him  of  every  manner  of  service  which 
any  lord  paramount  will  have  of  him  for  the  tenements  (Littleton,  c.  vi.).  So 
that  if  the  land  were  held  by  the  grantor  on  knight-service,  he  would  have 
to  provide  the  knight-service  due  in  respect  of  the  land.  All  this  is  most 
important,  in  order  to  understand  the  real  merits  and  the  motives  of  the 
opposition  to  ecclesiastical  property  in  this  age,  and  the  disposition  to 
restrain  it.  It  is  manifest  that  it  arose  from  the  loss  of  feudal  services 
which  were  not  due  in  respect  of  the  lands  of  the  church.  This  is  plain 
from  another  passage  at  the  end  of  the  section  in  Littleton  on  the  subject, 
where  he  says  that  where  the  grantor's  estate  escheated,  then  the  abbot  or 
spiritual  person  should  hold  of  the  lord  paramount  in  fealty  only,  "because 
he  cannot  hold  of  him  in  frankalmoigne,"  whence  it  appears  that  those  who 
held  in  frankalmoigne  did  not  even  hold  under  the  obligation  of  fealty.     It 

1  2  Inst.,  429.  2  Vide  ch.  41. 
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hospitals,  and  other  religious  houses  founded  by  the  king 
or  his  progenitors,  alien  lands  given  to  their  houses  by 
him  or  his  progenitors,  the  laud  shall  be  taken  into  the 
king's  hands  to  be  holden  at  his  will,  and  the  purchaser 
lose  both  the  lands  and  the  purchase-money ;  and  if  the 
house  were  founded  by  any  common  person,  the  heir  of 
the  donor  shall  have  the  following  writ,  called  since  a 
contra  formam  collationis  (a).  Prcecipe  tali  abbati,  quod  juste, 
etc.,  reddat  A.  B.  tale  tenementum  quod  eidern  domui  collatum 
fuit  in  liberam  eleemosynam  per  praidictum  B.1  (b) ;  et  quod  ad 

is  manifest  that  this  was  detrimental  to  the  interest  of  the  feudal  lords,  and 
hence  this  and  other  enactments  directed  against  church  property,  in  pur- 
suance of  the  policy  of  the  provision  in  the  great  charters  against  alien- 
ations to  monasteries  for  the  purpose  of  avoiding  feudal  services.  It  is  to  be 
observed  that  Littleton  considered  the  statute  of  this  reign,  Quia  emptores,  to 
have  been  framed  with  the  same  policy,  for  he  says  of  it  that  it  prevented 
any  further  alienation  of  property  to  religious  houses  or  churches.  "If  a 
man  grant  to  an  abbot  or  prior  lands  in  frankalmoigne,  these  words  '  in 
frankalmoigne'  are  void,  for  it  is  ordained  by  the  statute,  Quia  emptores  ter- 
rarum  (which  was  made  anno  18  Edward  I.)  that  none  may  alien  lands  in 
fee-simple  to  hold  of  himself.  So  that  if  a  man  seized  of  tenements  which 
he  holds  of  his  lord  by  knight-service  grants  the  same  by  license  to  an 
abbot,  etc.,  in  frankalmoigne,  the  abbot  shall  hold  the  same  by  knight-service 
of  the  lord  of  whom  his  grantor  held,  and  shall  not  hold  of  his  grantor  in 
frankalmoigne,  by  reason  of  the  statute.  So  that  none  can  hold  in  frankal- 
moigne unless  it  be  by  title  of  prescription,  or  by  force  of  grant  made  before 
the  statute.  But  the  king  may  grant  lands  in  frankalmoigne  " — a  case  put  in 
quiet  irony,  for  the  days  had  long  passed  when  kings  gave  lands  to  the 
church,  and  now  all  their  study  was,  as  in  the  present  instance,  to  take  the 
lands  of  the  church.  For  in  this  statute,  which  our  author  with  grave 
humor  describes  as  designed  to  secure  the  property  of  the  church,  the  king 
takes  it  away.  The  alienation  is  declared  void,  the  natural  result  of  which 
would  be  that  the  abbey  should  retain  it,  but  instead  of  that  the  king  takes 
it,  and  keeps  it,  and  takes  the  purchase-money  as  well.  The  statute  of  Quia 
emptores  prevented  the  church  from  having  any  more  lands,  and  the  present 
and  other  statutes  were  passed  to  prevent  the  church  from  dealing  with  the 
lands  she  had. 

(a)  Here  we  see  that  the  principle  acknowledged  by  the  statute  was  that 
if  a  religious  or  charitable  endowment  failed,  from  neglect  of  its  duties  or 
its  object,  the  endowments  should  revert  to  the  donors,  whence  they  proceeded. 
This  is  in  accordance  with  a  general  principle  pursued  by  legislation,  and 
recognized  both  at  law  and  equity.  Thus  it  will  be  found  followed  out  in 
other  writs  in  similar  cases  (vide  post,  c.  xv.). 

(6)  This,  it  cannot  but  be  observed,  was  rather  an  act  for  securing  the 
property  to  the  king,  and  it  may  be  remarked  that  the  statute  affords  the 
best  possible  refutation  of  the  notion  that  ecclesiastical  property  was  inalien- 
able, for  it  proceeds  upon  the  supposition  of  an  alienation,  and  then  declares 
the  alienation  void.  Afterwards  the  supposed  inalienability  of  church  prop- 
erty was  made  an  argument  against  such  property.  It  is  further  to  be 
observed,  that  this,  like  all  the  other  statutes  as  to  ecclesiastical  property, 
professed  to  be  based  upon  the  right  of  patronage  arising  out  of  supposed 

1  Or,  per  antecessores  prozdicti  B. 
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prcedictum  B.  reverti  debet  per  alienationem  quam  prcedictus 
abbas  fecit  de  prcedicto  tenemento,  contra  form  am  collationis 
prcedictce,  ut  dicit.  So  also  of  lands  given  for  maintenance 
of  a  chantry  (a),  or  of  a  light  in  a  church,  or  chapel,  or 

endowment.  No  trace  will  be  found  of  any  right  of  interference  with 
church  property  except  upon  that  principle.  The  patron  and  his  heirs  were 
supposed  to  have  an  interest  in  the  due  appropriation  of  the  property  of  his 
own  dedication,  and  patronage  and  endowment  were  correlative.  Hence 
Littleton  laid  it  down  "that  none  can  hold  lands  in  frankalmoigne  but  of  the 
grantor  or  his  heirs." 

(a)  The  '"chantries"  were  endowments  of  priests  to  offer  masses  for  the 
souls  of  the  donors  and  their  heirs  forever.  These  endowments  are  also 
mentioned  all  through  the  subsequent  reigns,  until  suppressed  in  the  reign 
of  Edward  VI.  There  were  other  endowments  to  find  lights,  etc.,  for 
churches,  for  the  good  of  the  souls  of  the  donors,  etc.,  but  these  were  gen- 
erally incident  to  masses  for  the  dead.  The  chantries  were  endowed,  in  order 
to  have  perpetual  continuance,  but  chaplains  were  often  retained  by  contract 
for  salary  to  offer  masses  or  perform  divine  services,  and  if  they  failed  they 
were  liable  to  be  sued  on  their  contracts  (50  Edward  III.,  fol.  13).  The  dis- 
tinction was  between  perpetual  endowment  and  temporary  contract,  but  both 
of  these  classes  of  the  clergy,  the  chantry  priests  and  the  chaplains,  were  re- 
garded as  distinct  from  the  parochial  clergy,  who  had  other  spiritual  work  to 
occupy  them,  as  visiting  the  sick,  etc.,  besides  the  mere  performance  of  the 
special  divine  services.  The  scope  of  the  statute  was  restricted  to  endowments. 
The  writ  of  cessavit,  thus  given  could  only  be  brought  by  the  heirs  of  the 
donor,  to  whom  alone  the  land  was  to  revert  (45  Edward  III.,  fol.  15).  Ces- 
savit against  the  chaplain  of  a  chantry,  supposing  by  the  writ  that  he  held 
by  service  of  chanting  mass  every  Monday  and  Saturday  throughout  the 
year,  and  that  he  and  his  predecessors,  from  time  whereof  memory  was  not 
to  the  contrary,  held  the  lands  on  that  service.  It  was  objected  that  the  stat- 
ute which  gave  the  action  gave  it  only  to  the  donor  and  his  heirs,  and  that 
the  plaintiff  had  not  shown  that  he  was  donor,  or  heir  of  the  donor.  The 
statute  was  read,  which  ran  thus :  Quod  competat  actio  donatori  aut  ejus  hceredes. 
And  it  was  held  that  the  writ  should  abate  for  the  cause  alleged,  or  for  that 
it  was  so  general  (Bellewe's  Cases,  temp.  Rich.  II.).  Cessavit  against  a  prior  for 
that  the  ancestor  of  the  plaintiff  had  given  land  to  the  prior's  predecessors  to 
chant  mass  three  times  a  week  in  the  chapel,  and  that  the  prior  had  ceased 
{Bellewe,  fol.  82).  It  is  to  be  observed  that  the  statute  West.  2,  c.  xxiv.,  re- 
cognized these  endowments  by  providing  that  a  chaplain  or  chantry  priest 
should  have  a  juris  utrum  to  recover  the  lands  of  the  endowment,  as  a  parson 
could  have  to  recover  the  lands  of  his  church  ( West.  2,  c.  24).  And  the 
present  statute  was  passed,  on  the  other  hand,  to  enforce  the  continuance  of 
the  service.  It  is  to  be  borne  in  mind  that  the  continuance  could  not  be  kept 
up  without  incorporation  and  perpetual  succession,  nor  could  this  be  without 
the  royal  grant,  while  the  royal  license  also  was  required  to  allow  of  endow- 
ment in  land,  as  it  would  be  in  mortmain.  Thus  in  the  reign  of  Edward  III. 
we  find  that  the  king  granted  to  J.  N.  to  found  a  chantry  of  twelve  priests, 
and  it  was  laid  down  that  he  could  do  this,  and  that  he  could  have  quart  im- 
pedit  (28  Edward  III,  14).  So  in  the  reign  of  Henry  IV.  we  find  a  case  of 
disseisin  of  the  chaplain  of  a  chantry  (12  Henry  IV.,  fol.  19).  And  in  the 
reign  of  Edward  IV.  it  was  held  that  where  a  chantry  was  founded,  and 
where  land  was  given  to  the  chantry  priest  and  his  successors,  it  was  good  in 
law,  i.  e.,  as  an  incorporation,  so  as  to  secure  its  perpetuity  (20  Edward  TV., 
fol.  2). 
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Other  alms,  if  the  land  given  was  aliened.  If  land  given 
for  these  latter  purposes  was  not  aliened,  but  the  alms 
were  withdrawn  for  the  space  of  two  years,  the  donor  or 
his  heirs  were  to  have  an  action,  to  demand  the  land  in 
demesne,  as  directed  by  the  statute  of  Gloucester,  by  a 
writ  of  cessavit  per  bienmum.1 

The  following  may  be  noticed  as  an  instance  of  the 
claims  advanced  by  the  clergy.  Persons  who  were  tenants 
to  the  orders  of  Knights  Templar  and  Hospitaller  enjoyed 
at  this  time  great  privileges,  as  well  against  the  king  as 
against  other  lords  ;  as,  to  be  free  from  tenths  and  fif- 
teenths due  to  the  king;  to  be  discharged  of  purveyance  ; 
not  to  be  sued  for  ecclesiastical  causes  before  the  ordinary, 
sed  coram  conservatoribus  pHvilegiorum  suorum.  Because  the 
knights  of  both  these  orders  were  cruce  signati,  a  cross,  as 
the  ensign  of  their  profession,  used  to  be  erected  on  their 
lands,  to  notify  that  they  were  privileged  and  exempt ; 
and  so  sacred  were  such  places  held,  that,  at  one  time,  a 
felon  could  enjoy  sanctuary  by  flying  to  these  crosses.  To 
abolish  these  privileges,  it  was  enacted  by  st.  West.  2,  13 
Edw.  I.,  c.  xxxiii.,  that  wherever  such  crosses  were  erected, 
the  land  should  be  forfeited,  as  land  aliened  in  mortmain. 
In  the  st.  quia  emptores,  18  Edw.  I.,  st.  1,  c.  iii.,  it  was  ex- 
pressly declared  that  the  license  to  alien  there  given 
should  not  be  construed  as  giving  any  power  to  alien  in 
mortmain. 

Another  provision  was  made  to  check  the  abuse  of 
clerical  possessions,  one  of  which  was  the  waste  they  suf- 
fered by  being  drained  into  foreign  countries  (a).     This 

(a)  The  effect  of  which,  it  will  be  observed,  was  that  the  king  could  not 
get  at  it.  ]STo  king  levied  heavier  subsidies  either  upon  clergy  or  laity,  but 
especially  on  clergy.  A  few  years  before  this  act  passed,  he  levied  a  tenth 
upon  the  laity,  and  demanded  from  the  clergy  the  half  of  their  whole  income. 
IJe  had,  some  years  before  this,  obtained  from  the  pope  the  tenth  of  all  eccle- 
siastical benefices  for  six  years,  and,  that  the  grant  might  be  more  productive, 
the  assessments  were  made  by  a  new  valuation,  taken  upon  oath  (Dunst.,  593). 
It  was  published  in  1380,  under  the  title  of  Taxatio  Ecclesiastico  Anglias,  auc- 
toritate  P.  Nicholai  IV.,  a.  v>.  1291).  By  this  were  regulated  all  taxes  to 
pope  and  king.  In  1297  the  king  demanded  a  third  or  a  fourth  of  the  in- 
come of  the  clergy,  and  on  their  resistance  to  the  illegal  imposition,  he  issued 
a  proclamation  of  outlawry  against  them,  and  took  possession  of  all  their 
property.  And  the  lord  chief-justice  of  the  king's  bench  was  not  ashamed 
to  give  his  public  sanction  to  this  act  of  arbitrary  spoliation,  and  pronounce 
the  sentence  of  outlawry  (Knyghton,  2491).  Before  the  writs  of  outlawry 
issued,  the  clergy  compounded  for  a  fifth  (Brady,  iii.,  App.  xix.).     The  laity 

1  Vide,  433. 


452  EDWARD   I.  [CHAP.  IX. 

was  by  a  statute  passed  at  the  latter  end  of  this  reign,  de 
asportatis  religiosorwn,  35  Edw.  I.,  st.  1.  It  is  therein  com- 
plained, that  abbots,  priors,  and  governors  of  religious 
houses,  and  certain  aliens,  their  superiors,  used  to  set  tal- 
liages  and  impositions  upon  monasteries,  and  houses  in 
subjection  to  them,  so  that  much  of  the  opulence  which 
was  intended  for  religious  service,  the  support  of  the  poor, 
sick,  and  feeble,  and  maintenance  of  hospitality,  was  con- 
veyed out  of  the  kingdom.  To  prevent  these  abuses  of 
religious  institutions,  it  was  ordained,  that  no  abbot,  prior, 
warden,  master,  or  other  religious  person  whatsoever, 
should  secretly  or  openly,  by  any  device,  carry  or  send,  or 
cause  to  be  carried  or  sent,  any  such  tax  out  of  the  king- 
dom, under  pain  of  being  grievously  punished  for  such 
contempt  of  the  king's  solemn  injunctions  to  the  con- 
trary ; l  and  all  alien  abbots,  priors,  masters,  wardens, 
and  the  like,  imposing  such  tax,  were  to  forfeit  for  the 
offence  everything  they  had.2  The  provisions  of  this 
statute  were  in  aftertimes  reviewed  by  the  legislature, 
when  it  was  employed  in  devising  some  method  to  restrain 
a  new  contrivance  for  enriching  foreigners  with  ecclesias- 
tical property,  called  provision  (a).  The  persons  practising 
this  new  device  were  called  2^rovisors,  and  were  made  sub- 
ject to  many  penalties  and  forfeitures. 

To  return  to  the  order  of  statutes,  from  which  we  have 
statute  of     been  digressing:  the  next  is  the  statute  of 

Acto'n  Bumei.  ^cton  Bumel  de  3Iercatoribus ,  11  Edw.  I.  The 
pressing  demands  of  mercantile  concerns  made  merchants 
complain  of  the  delays  and  niceties  of  the  law,  and  re- 
quest some  speedy  course  might  be  appointed  for  recover- 
ing payment  of  their  debts  at  the  appointed  days ;  the 
want  of  which,  it  is  said,  occasioned  many  merchants  to 
withdraw  from  the   kingdom.      The  shortening  of  the 

were  glad  enough  to  see  the  clergy  plundered,  as  the  more  the  clergy  paid, 
the  less  the  laity  had  to  pay,  and  hence  king  and  laity  had  a  common  interest 
in  the  property  of  the  church ;  and  the  object  of  this  act,  passed  on  the  eve 
of  the  king's  expedition  into  Scotland,  when  he  was  more  in  want  of  money 
than  ever,  was  to  prevent  the  pope,  or  the  foreign  superiors  of  the  religious 
houses,  from  receiving  any  pecuniary  contributions  out  of  their  funds.  The 
object  of  the  act  was  not,  as  the  author's  language  might  lead  the  reader  to 
suppose,  to  protect  the  religious  houses,  but  to  preserve  their  funds  for  the 
king,  who  was  desirous  that  no  one  but  himself  should  tax  them. 

(a)  Here,  again,  it  will  be  found  that  the  object  was  to  preserve  the  patron- 
age to  the  king  and  other  lay  patrons  (vide  post,  in  the  reign  of  Edward  III.). 

1  Ch.  2.  2  Ch.  3. 
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process  of  attachment  in  favor  of  merchants,  as  was  usual 
in  the  last  reign,1  was  a  partial  redress,  and  since  the  sol- 
um Has  attachiamenlorum  had  heen  corrected  by  several  stat- 
utes, they  seem  to  have  enjoyed  no  distinction  in  point 
of  process  from  common  plaintiffs.  For  the  support, 
therefore,  of  credit,  and  the  welfare  of  commerce,  the 
following  method  of  securing  a  ready  payment  of  the 
debts  of  merchants  was  ordained  bjr  parliament.  A  mer- 
chant who  wished  to  be  sure  of  his  debt  was  to  bring  his 
debtor  before  the  mayor  of  London,  York,  or  Bristol,  as 
it  might  be,  or  before  the  mayor  and  a  clerk,  to  be  ap- 
pointed by  the  king,  there  to  acknowledge  the  debt  and 
day  of  payment ;  and  the  recognizance  was  to  be  entered 
on  a  roll  by  the  clerk.  Besides  this,  the  clerk  was  to 
make  a  writing  obligatory,  to  which  the  seal  of  the  debtor, 
together  with  the  king's  seal  (which  was  to  be  provided 
for  that  purpose,  and  to  be  kept  by  the  mayor),  was  to  be 
affixed.  If  the  debtor  did  not  keep  his  day  of  payment, 
the  creditor  was  to  apply  to  the  mayor ;  and  upon  view 
of  the  writing  obligatory,  and  recognizance,  the  mayor 
was  immediately  to  cause  the  chattels  and  devisable  bur- 
gages of  the  debtor  to  be  sold,  to  the  amount  of  the  debt, 
by  the  appraisement  of  honest  men  ;  and  the  money  was 
immediately  to  be  paid  to  the  creditor :  if  no  buyer  could 
be  found,  the  goods  themselves  were  to  be  delivered  to 
him.  As  to  the  sale  of  the  devisable  burgages,  the  king's 
seal  was  to  be  affixed  thereto,  for  a  proof  of  the  sale.  If 
the  debtor  had  no  movables  within  the  mayor's  jurisdic- 
tion, the  mayor  was  to  send  the  recognizance  to  the  chan- 
cellor, who  was  to  direct  a  writ  to  the  sheriff  of  the 
county  where  the  goods  were,  to  act  as  the  mayor. 

If  the  appraisers,  out  of  favor  to  the  debtor,  set  too 
high  a  price  upon  the  goods,  they  were  themselves  to 
take  them  at  the  price,  and  be  answerable  to  the  creditor 
for  the  debt  (a);  but  the  debtor  had  no  redress  if  they 

(<■«)  In  the  reign  of  Edw.  III.,  this  case  arose  on  the  statute.  Candish 
(Cavendish?)  came  to  the  bar,  and  showed  how  one  had  made  a  statute  mer- 
chant ;  and  he  to  whom  the  recognizance  was  made  had  sued  execution,  and 
that  the  lands  of  the  recognizor  were  extended,  and  the  extent  returned : 
and  he  to  whom  the  recognizance  was  made,  said  that  they  were  extended 
too  high,  and  prayed  that  the  lands  might  be  delivered  to  the  extenders,  so 
that  he  might  have  execution  against  them,  and  thus  have  the  benefit  of  the 
statute  of  Acton  Burnel.     And  it  was  awarded  by  all  the  justices,  that  fieri 

1  Vide  ante,  263. 
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were  sold  under  the  value ;  it  being  his  own  folly,  says 
the  statute,  that  he  did  not  sell  them  himself,  and  pay  his 
debt  with  the  produce.  If  the  debtor  had  no  movables, 
then  his  body  was  to  be  taken,  and  kept  in  prison  till  he 
or  his  friends  had  made  agreement  with  the  creditor;  and 
should  he  be  so  poor  as  not  to  be  able  to  support  himself 
in  gaol,  the  creditor  was  to  sustain  him  with  bread  and 
wafer  ;  which  expense,  as  well  as  the  debt,  was  to  be  de- 
frayed by  the  debtor  before  he  could  be  released.  If  the 
creditor  was  a  merchant  stranger,  the  debtor  was  likewise 
to  pay  all  expenses  attending  his  extraordinary  stay  here. 
If,  instead  of  taking  the  body,  the  creditor  would  accept 
sureties,  or  mainpernors,  for  the  pa}7ment,  they  were  to 
bind  themselves  before  the  mayor,  in  like  manner  as  the 
original  debtor,  and  were  to  be  subject  to  the  same  execu- 
tion ;  though  that  was  not  to  be  till  the  goods  of  the  prin- 
cipal were  first  exhausted. 

Complaint,  it  seems,  was  made  to  the  king,  that  this 
statute  had  been  misinterpreted  by  sheriffs,  and  the  exe- 
cution of  it  delayed,  upon  various  pretences.  The  king, 
therefore,  in  a  parliament  holden  the  thirteenth  year  of 
his  reign,  caused  the  statute  of  Acton  Burnel  to  be  re- 
hearsed, and  then  several  declarations  were  made  by  the 
legislature  for  enforcing  it:  these  are  contained  in  the 
Statute  of  Merchants,  13  Edw.  I.,  st.  3.  By  this  act,  the  re- 
cognizance may  be  taken  before  the  mayor  of  London,  or 
before  some  chief  warden  of  a  city,  or  of  any  other  good 
town  where  the  king  shall  appoint,  or  before  the  mayor 
and  chief  warden,  or  other  sufficient  men  chosen  and 
sworn  thereto,  when  the  mayor  and  chief  warden  cannot 
attend ;  and  before  one  of  the  clerks  to  be  appointed  by 
the  king.  The  recognizance  is  to  have  two  parts;  one  to 
remain  with  the  mayor  or  chief  warden,  the  other  with 
the  clerks.  The  seal  of  the  writing  obligatory  also  is  to 
be  of  two  parts;  the  greater  of  which  is  to  remain  with 
the  mayor  or  chief  warden,  the  other  with  the  clerk.  In- 
stead of  the  prefatory  process  against  his  movables,  by 
this  act  the  body  of  the  debtor,  if  he  is  a  layman,  is  to  be 
taken  in  the  first  instance,  and  committed  to  prison  till 

fncias  should  issue  against  the  extenders  upon  the  recognizance  [Year-Book, 
40  Edw.  III.,  fol.  27 ;  et  vide  44  Edw.  III.,  fol.  2 ;  2  Hen.  IV.,  fol.  17  ;  2  Rich. 
III.,  and  15  Hen.  VII,  fol.  15).  If  the  conusee  once  agreed  to  the  extent, 
he  could  not  disagree  afterwards  (44  Edw.  Ill,  fol.  2). 
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ho  has  agreed  about  payment  of  the  debt ;  and  if  the 
keeper  of  the  prison  do  not  receive  him,  he  is  to  be  an- 
swerable for  the  debt :  a  like  power  is  given  to  the  chan- 
cellor, if  the  debtor  is  not  within  the  jurisdiction  of  the 
mayor.  Within  a  quarter  of  a  year  after  he  is  taken,  his 
chattels  and  land  (without  confining  it  to  burgages  de- 
visable, as  the  last  aet  did)  are  to  be  delivered  to  him,  that 
he  may  pay  his  debts  by  selling  them ;  and  sueh  sale  of 
his  lands  and  tenements  during  the  quarter  of  a  year,  for 
the  discharge  of  his  debts  was  declared  good  and  effectual. 
If  he  did  not  make  agreement  about  payment  within  the 
second  quarter  of  a  year,  all  his  goods  and  lands  are 
to  be  delivered  to  the  creditor  by  a  reasonable  extent, 
to  hold  them  until  such  time  as  the  debt  is  wholly  levied  (a); 
and  the  debtor  is  still  to  continue  in  prison,  and  be 
kept  on  bread  and  water  by  the  merchant.  The  mer- 
chant is  to  have  such  seisin  in  the  lands  and  tenements 
delivered  to  him  or  his  assignee  as  to  be  entitled  to  main- 
tain a  writ  of  novel  disseisin,  and  re-disseisin,  as  if  it  was 
a  gift  of  freehold  to  him  and  his  assigns,  till  the  debt  is 
paid.  When  the  debt  is  paid,  the  land  is  to  be  restored, 
and  the  debtor  delivered  from  prison.  The  statute  directs 
that  writs  issued  by  the  chancellor  for  taking  the  debtor 
should  command  the  sheriff*  to  certify  the  justices  of  one 
bench  or  the  other  what  had  been  done  therein,  at  a  cer- 
tain day ;  at  which  day  the  merchant  is  to  appear,  and 
there  sue,  if  agreement  is  not  made.  If  the  sheriff  re- 
turned non  inventus,  or  that  he  was  a  clerk,  then  they  pro- 
ceeded against  the  goods  and  land,  as  before-mentioned. 
The  creditor  is  to  be  allowed  all  damages,  costs,  and  ex- 


(a)  If  the  land  should  be  "extended"  too  low  (or  for  too  small  a  sum),  the 
conusor  could  not  have  a  re-extent,  for  he  could  tender  the  money  and  have 
his  land  again ;  and  if  the  land  was  extended  at  too  high  a  value,  the  con- 
usee  could  not  have  re-extent,  for  he  could  pray  that  the  extenders  should 
have  it ;  and  they  should  answer  according  to  the  statute  of  Acton  Burnel 
(the  above  act) ;  but  it  ought  to  be  at  the  first  day  of  the  return  of  the 
extent,  for  if  he  agreed  to  the  extent,  he  could  not  refuse  it  (  Year-Book,  15 
Hen.  VII.,  14).  And  it  was  held  that  the  conusee,  under  statute  merchant 
or  staple,  should  recover  his  costs,  damages,  and  expenses  (Ibid.).  A  statute 
merchant  was  extended,  and  the  extent  returned,  and  the  conusee  came  and 
said  that  the  lands  were  extended  too  high;  and  prayed  that  the  extenders 
should  have  it  according  to  the  statute  of  Acton  Burnel,  and  it  was  awarded 
(  Year-Book,  40  Edw.  Ill,  fol.  21).  In  another  case,  the  conusee  complained 
that  the  land  was  valued  too  high,  that  is,  at  3s.  an  acre,  whereas  it  was  only 
worth  Is.  an  acre  (Year-Book,  21  Edw.  Ill,  21). 
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penses.  If  there  are  sureties,  they  are  to  be  proceeded 
against,  as  the  principal  debtor  is. 

It  is  ordained  by  the  statute,  that  all  lands  that  were  in 
the  hands  of  the  debtor  at  the  time  of  acknowledging  the 
recognizance,  even  if  given  away  since  by  feoffment,  are 
to  be  delivered  to  the  merchant;  and  after  the  debt  paid, 
they  are  to  return  to  the  feoffee.  Further,  it  was  added 
by  way  of  caution,  that  should  the  debtor  or  his  sureties 
die,  the  merchant  shall  not  take  the  body  of  his  heir,  but 
shall  have  his  lands,  in  like  manner  as  if  the  debtor  was 
living.  All  persons  might  enter  into  recognizances  under 
this  act,  except  only  Jews,  to  whom  this  statute  was  not 
to  extend.  There  was  a  saving  of  the  old  method  of  ac- 
knowledging recognizances,  which  was  to  be  practised  as 
before.  The  writ  to  take  the  person  recited  the  acknowl- 
edgment of  the  recognizance,  and  then  commanded,  quod 
corpus  prcedicti  A.  si  laicus  sit,  capias,  et  in  prisond  nostra 
salvo  custodiri  facias,  quousgue  de  pr&dicto  debito  satisfecerit. 

This  last  statute  may  be  considered  as  contributing  to 
extend  the  power  of  alienating  land.  In  the  same  sessions, 
as  we  shall  see  presently,  any  common  creditor  by  judg- 
ment was  empowered  to  take  half  the  debtor's  land  in 
execution  ;  but  we  see  that,  in  favor  of  trade,  a  merchant 
who  had  resorted  to  this  security  might  have  the  whole. 
A  recognizance  acknowledged  with  the  formalities  here 
prescribed,  was  in  after-times  called  a  statute  merchant; 
and  a  person  who  held  lands  in  execution  for  payment  of 
his  debt,  as  hereby  directed,  was  called  tenant  by  statute 
merchant. 


CHAPTER  X. 

EDWARD  I. 

Origin  of  Estates-Tail,  —  Regulation  of  the  Eyre  —  Justices  of 
Nisi  Prius  —  Justices  of  Gaol- Delivery — Of  Replevin  —  Of 
Accountants  —  Waste  —  Of  Execution  of  Process  —  Of  Summon- 
ing Jurors  —  Of  Essoins  —  Writ  of  Elegit  —  Bill  of  Exceptions 

—  Scire  Facias  —  Cui  in  Vita  —  Quod  ei  Deforceat  —  Of  Pre- 
sentations to  Churches  —  Admeasurements  of  Dower  and 
Pasture  —  Writs     in    Consimili     Casu  —  Ejectment    of     Ward 

—  Presentments  of  Jurors  to  be  Sealed  —  Rape  —  Statute  of 
Winchester  —  Statute  of  Circumspecte  Agatis. 

HHHE  most  distinguished  period  of  this  king's  reign  is 
X  the  thirteenth  year,  when  great  alterations  were  made 
in  the  law  by  several  statutes.  In  this  year  we  have  the 
statute  of  Westminster  the  second,  the  statute  of  Win- 
chester, the  statute  of  merchants  mentioned  in  the  preced- 
ing chapter,  and  the  statute  of  circumspecte  agatis.  Each 
of  these  is  an  important  occurrence  in  the  juridical  history 
of  this  reign  (a). 

(a)  The  general  legislation  of  the  reign,  and  indeed  of  any  other,  may 
fitly  be  considered,  first,  as  relating  to  the  titles  of  transfer  of  land ;  and 
next,  and  especially,  with  reference  to  religion,  or  the  church  ;  and  then  as 
regarded  the  administration  of  justice.  As  regards  the  titles  or  transfers  of 
land,  this  reign  is  remarkable  for  the  attention  given  by  the  legislature  to  the 
subject  of  fines,  which  were  used  as  a  species  of  record  or  registration  of  a 
title  or  a  transfer  of  title.  The  subject  of  fines  is  closely  connected  with 
that  of  recoveries,  which  only  differed  therefrom  in  that  both,  being  founded 
on  suits,  or  supposed  suits  for  land,  a  fine  was  in  accord  entered  into  by  the 
parties  in  cases,  and  a  recovery  was  a  judgment  recovered  by  default.  And 
both  had  this  value  that,  being  records  of  courts  of  law,  they  were  preserved 
under  the  protection  of  the  king's  courts,  and  were  not  like  private  deeds, 
which  might  be  lost  or  destroyed,  a  consideration  of  no  small  importance  in 
times  of  constant  turbulence  and  disturbance.  These  fines  or  recoveries  were 
solemn  records  of  titles  or  transfers  of  title ;  and  there  is  abundant  evidence 
in  the  reports  and  records  of  subsequent  reigns  that  they  were  used  as  far 
back  as  the  last  reign  for  purposes  of  conveyance,  or  as  permanent  records 
of  conveyance,  the  titles  or  limitations  of  land.  Fines  thus  used,  recording 
several  successive  limitations,  are  mentioned  as  of  the  time  of  Henry  III. 
(vide  Year-Books),  and  see  (Bellewe's  Cases,  temp.  Rich.  II,  Fines).  That 
recoveries  were  used  for  the  purpose  of  transfer  of  land  is  apparent  from 
one  of  the  earliest  statutes  of  this  reign,  that  of  Gloucester  (6  Edw.  I,  c.  11), 
against  feigned  recoveries,  in  which  he  to  whom  the  freehold  belonged 
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In  discoursing  of  these  statutes,  we  shall  begin  with  the 
statute  of  Westminster  the  second.     The  first  chapter  of 

caused  himself  to  be  impleaded  by  collusion  and  made  default,  or  came  into 
court,  or  gave  it  up ;  and  the  legal  effect  of  a  recovery  is  shown  by  another 
statute  of  the  same  reign  (13  Edw.  I.,  st.  1,  c.  iv.),  "that  if  a  man  had  lost  his 
land  by  default,  he  had  none  other  recovery  than  by  writ  of  right,  which  was 
not  maintainable  by  any  that  could  not  claim  of  mere  right  as  tenants  for 
life  or  entail"  (13  Edw.  /.,  s.  1),  and  that  statute  therefore  provided  that  they 
might  recover  their  estate  by  another  writ  than  by  a  writ  of  right,  which  lay 
only  for  the  owner  in  fee-simple.  Thus,  then,  the  effect  of  a  recovery  by 
default  was,  that  those  who  were  not  parties  or  privies  could  recover  in  a 
real  action  according  to  their  right,  but  then  they  were  driven  to  such 
actions.  The  effect  of  a  record  was  always  that  it  bound  parties  or  privies, 
and  this  applied  to  a  line  as  well  as  a  recovery.  And  hence  the  subsequent 
statute  (13  Edw.  I.,  c.  32)  against  feigned  recoveries  by  religious  men  to 
avoid  the  mortmain  laws.  Thence  the  statute  de  donis  about  the  same  time 
(13  Edw.  I.,  c.  i.)  passed  against  alienations  of  estates-tail,  enacted  that  fines 
contrary  thereto  should  be  void,  so  that  even  the  heirs  could  avoid  them. 
It  is  observable  that  there  is  no  prohibition  of  feigned  recoveries  to  bar 
estates-tail,  although  the  legislature  were  well  aware  that  such  recoveries 
were  used,  having  already  provided  against  them  in  the  earlier  statute  of 
Gloucester.  Then  a  later  statute  of  the  reign  (18  Edw.  I.,  s.  4,  c.  i.),  the 
statute  as  to  the  modus  levandi  fines,  described  the  formalities  of  fines  and 
declared,  "And  the  cause  wherefore  such  solemnity  ought  to  be  done  in  a  fine 
is,  because  a  fine  is  of  so  high  a  bar,  of  so  great  a  force,  and  of  so  strong  a 
nature  that  it  concludeth  not  only  such  as  be  parties  and  privies  thereto,  and 
their  heirs,  but  other  people  of  the  world,  being  of  full  age,  and  within  the 
four  seas,  the  day  of  the  fine  levied,  if  they  make  not  their  claim  of  their 
action  within  a  year  and  a  day."  But  this  certainly  was  not  carried  out,  for 
in  the  subsequent  statute  (27  Edward  I.,  c.  i.)  it  was  provided,  that,  as  fines 
levied  in  the  courts  ought  to  and  do  make  an  end  of  all  matters,  and  there- 
fore are  called  fines,  but  the  parties  and  their  heirs  had  been  admitted  to  defeat 
them  by  alleging  that  they  or  their  ancestors  were  always  seized  of  the  land, 
it  was  provided  that  such  exceptions  should  not  be  allowed  in  future.  The 
tenor  of  these  statutes  strongly  shows  the  extreme  importance  attached  to 
these  permanent  records  of  titles  or  transfers  of  land  ;  and  their  importance 
in  such  an  age  may  easily  be  understood.  Nevertheless,  as  times  altered, 
and  as  the  law  became  more  firmly  settled,  the  courts  of  law,  in  spite  of  the 
express  provisions  of  these  statutes,  permitted  persons,  at  first  strangers,  and 
then  even  the  heirs,  to  defeat  fines  by  showing  that  the  parties  to  the  fines 
had  no  estate  in  the  land.  The  Year-Books  of  Edward  III.  and  Belteue's 
Cases,  temp.  Richard  II.,  contain  numerous  cases  of  fines  defeated  on  that 
ground.  On  the  other  hand,  a  statute  passed  in  this  reign  enabled  parties  to 
have  executions  upon  fines  without  being  put  to  a  real  action.  It  is  remark- 
able that  in  the  very  statute  of  Westminster  2,  in  which  fines  to  bar  estates- 
tail  were  prohibited,  the  legislature  made  provision  for  the  summary  execu- 
tion of  fines  (St.  of  Westminster  2,  c.  xlv.),  reciting  that  of  such  things  as  he 
recorded  before  the  judges  and  enrolled  in  their  rolls,  process  of  plea  ought 
not  to  be  made  by  summons,  etc.,  as  in  cases  of  deeds  out  of  court,  and  it 
provided  that  those  things  which  were  found  enrolled  before  them  of  record 
or  continued  as  fines,  that  thenceforth  they  should  have  such  vigor  that  it 
shall  not  need  to  plead  to  them  ;  but  when  the  fine  was  levied  within  a  year, 
the  party  should  forthwith  have  execution,  and  if  the  fine  was  levied  of  a 
further  time  passed,  there  might  be  scire  facias  to  call  upon  the  opposite 
party  to  show  cause  why  the  fine  should  not  be  executed.     The  practical 
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this  statute  is  on  the  subject  of  some  of  those  conditional 
estates  of  which  so  much  was  said  in  the  last  reign.1  It 
is  generally  known  by  the  name  of  the  statute  de  donis 
conditioncdibus.  This  act  has  occasioned  more  discussion 
than,  perhaps,  any  parliamentary  provision  in  the  statute- 
book  ;  and  deserves  a  very  particular  consideration  in  this 
place.  The  design  of  it  cannot  be  better  under-  0rigin  of 
stood  than  from  a  recital  of  its  contents.  It  est*"es-taii. 
says,  that  where  lands  were  given  upon  condition,  as  to  a 
man  and  his  wife,  and  the  heirs  begotten  between  them ; 
with  an  express  condition  that,  should  the  man  and  his 
wife  die  without  heirs,  begotten  between  them,  the  land 

effect  of  this  was,  that  although  fines  to  bar  estates-tail  were  prohibited 
(nothing  being  said  against  recoveries,  which,  therefore,  there  is  every  reason 
to  believe,  continued  to  be  used  for  that  purpose),  fines  were  invaluable  as 
permanent  records  of  the  titles  to  land,  and  especially  of  the  limitations  of 
estates,  of  estates-tail  or  otherwise,  which  were  thus  placed  upon  record,  and 
could  at  any  time  be  executed  without  putting  the  party  to  the  delay  of  a 
real  action,  unless  defeated  by  showing  that  the  parties  had  no  estate  in  the 
land  at  the  time  the  fine  was  levied.  And  so,  in  point  of  fact,  fines  continued 
to  be  used  all  through  this  reign  and  the  ensuing  reigns  (as  the  reports  and 
records  of  cases  in  subsequent  reigns  show) ;  that  is,  continued  to  be  used  for 
the  double  purpose  of  effecting  and  of  recording  transfers  of  land,  and  plac- 
ing upon  record  the  titles  to  land,  and  the  successive  limitations  to  which  it 
was  subject.  In  point  of  fact,  this  was  the  way  in  which  the  titles  to  land 
were  created,  transferred,  and  recorded,  and  the  country,  by  this  system  of 
fines,  had  the  advantage  of  a  system  of  registration  of  titles.  With  regard 
to  recoveries,  they  were  rather  used  for  alienation,  or  for  the  alteration  of 
titles  and  estates.  And  the  use  of  fines  and  recoveries  for  these  purposes 
formed  the  great  features  of  the  law  of  this  period,  so  far  as  it  related  to 
landed  property.  The  recovery  was  in  form  a  recovery  in  a  real  action  by 
default,  and  formed  all  the  proceedings  proper  for  such  a  cause  —  one  of 
which  was  public  proclamation.  And  therefore  the  statute  as  to  the  mode 
of  levying  fines  required  that  they  be  openly  read  in  court.  The  essence 
and  substance  of  the  proceedings  were  publicity  and  notoriety,  as  a  means  of 
notice  to  persons  interested.  And  therefore  all  who  did  not  come  forward 
within  a  year  and  a  day  were  barred.  But  as  the  tenants  for  the  particular 
estate",  as  tenants  in  tail,  often  failed  to  protect  the  rights  of  the  issue,  it  was 
thought  right  to  provide  that  the  issue  should  not  be  barred;  and  as  in  those 
turbulent  times  men  were  often  deterred  from  coming  forward,  a  statute  of 
Edward  III.  provided  that  they  might  come  forward  at  any  time.  The  other 
head  of  law  relating  to  the  subject  is  the  law  of  mortmain,  which  originated 
in  this  reign,  and  was  directed  against  the  acquisition  of  land  by  the  church. 
The  remaining  great  head  of  law  and  legislation  in  this  reign  is  that  which 
related  to  the  administration  of  justice.  All  these  matters  will  be  found  fully 
treated  of  by  our  author,  but  it  was  deemed  that  it  would  be  of  assistance 
and  advantage  to  the  reader  to  present  this  general  review  of  the  character 
and  tendency  of  the  legislation  of  the  reign,  so  as  to  point  out  or  suggest  to 
his  mind  the  connection  and  mutual  illustration  of  these  various  heads  or 
subjects  of  law  and  legislation. 

1  Vide  ante,  87,  88. 
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should  revert  to  the  donor  or  his  heir  :  again,  where  land 
was  given  in  liberum  maritagium  (which  sort  of  gift,  we 
know,  had  an  implied  condition,  that,  upon  the  death  of 
the  husband  and  wife  without  any  heir  begotten  between 
them,  the  land  should  revert  to  the  donor  or  his  heirs) : 
again,  where  land  was  given  to  a  man  et  hceredibus  tie  corpora 
suo  exeuntibus ;  it  seenled  hard,  says  the  statute,  to  the 
donor  and  his  heirs,  that  their  will  expressed  in  the  gift 
should  not  be  observed ;  for,  says  the  act,  in  all  the  above 
cases  the  feoffees  post  prolem  suscitatam,  et  exeuntem  ab  ipsis, 
have  hitherto  had  a  power  to  alien  the  land  so  given  upon 
condition,  and  to  disinherit  their  issue,  contrary  to  the 
will  of  the  donors,  and  the  express  form  of  the  gift.  And 
whereas,  if  such  feoffees  had  no  issue,  and  even  if  there 
had  been  any  issue,  which  had  afterwards  died,  the  land 
ought,  by  the  express  form  of  the  gift,  to  revert  to  the 
donor  or  his  heir;  yet  the  persons  to  whom  such  condi- 
tional gift  had  been  made,  used  to  infeoff  others,  and  so 
bar  the  donors  of  their  reversion  ;  all  which  was  in  direct 
violation  of  the  form  of  the  gift. 

These  are  the  mischiefs  of  which  the  statute  complains; 
and  to  remove  them  it  ordains  as  follows :  that  thence- 
forward "  the  will  of  the  giver,1  according  to  the  form  in  the 
deed  of  gift  manifestly  expressed,  shall  be  observed;"  so  that 
the  person  to  whom  such  a  conditional  gift  was  made 
should  not  have  power  to  alien,  and  prevent  the  land  from 
remaining  to  his  issue,  or,  upon  failure  of  issue,  to  the 
donor  or  his  heir  (a).     It  was  declared  that  the  second 

(a)  This  plainly  alludes  to  some  power  of  alienation  by  the  tenant  in  tail 
to  prevent  the  land  from  remaining  to  the  issue,  as  well  as  to  alienations  upon 
failure  of  issue.  And  it  would  appear  that  this  was  the  alienation  by  fine  or 
recovery.  These  modes  of  alienation  being  by  matter  of  record,  and  in  ac- 
tions or  suits  at  law,  which  were  pursued  with  the  same  form  as  if  real,  and 
were  not  to  be  presumed  to  be  fictitious,  would  bar  the  issue  in  tail  as  privies 
in  estate;  and  even  as  against  the  donor  and  his  heirs,  whose  right  in  re- 
version would  only  arise  upon  failure  of  the  issue  in  tail,  would  have  a  cer-' 
tain  effect  and  operation,  putting  him  to  a  remote  and  contingent  remedy. 
The  present  statute  only  alludes  to  fines,  not  recoveries. 

1  These  words  are  taken  from  the  translation  in  our  statute-book.  In  the 
other  parts  of  the  statute,  I  have  strictly  adhered  to  the  original ;  and  the 
language,  for  that  reason,  will  be  found  to  vary  from  the  common  translations. 
The  reader  who  has  passed  through  the  former  part  of  this  history,  instead 
of  a  deed  of  gift,  he  would  expect  to  hear  of  a  charter  of  donation,  and  so  in- 
deed it  ought  to  be.  That  it  is  absolutely  necessary  to  adhere  to  the  language 
of  the  time,  in  pursuing  an  inquiry  like  this,  every  one  must  know.  A 
curious  observation  in  the  next  page,  upon  the  construction  of  this  statute,  is 
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husband  of  such  woman  should  not  claim  anything  per 
legem  Anglice,  in  such  conditional  gift ;  nor  the  issue  of 
such  second  husband  claim  anything  by  descent;  but  that 
immediately  upon  the  death  of  a  man  and  woman  to 
whom  land  was  so  given,  it  should  revert  to  their  issue, 
or  to  the  donor  or  his  heir;  so  that  the  law,  in  this  par- 
ticular, as  laid  down  both  by  Glanville  and  Bracton,  was 
changed  ;  and  the  opinion  maintained  by  Stephanus  de 
Segrave  in  the  last  reign  was  established.1  These  are  the 
words  of  this  famous  law;  the  great  object  of  which 
seems  to  have  been  to  secure  the  then  possessors  of  land 
in  the  power  of  making  dispositions  that  were  to  endure 
to  all  eternity.  The  inclination  showed  by  the  courts  to 
support  the  principle  of  this  statute,  and  the  construction 
they  put  upon  it,  soon  promised  to  carry  this  intention 
into  full  effect. 

The  construction  of  the  judges  upon  the  wording  and 
intention  of  this  statute  was,  that  the  donee  should  no 
longer  have  a  fee  conditional,  as  before,  but  that  the  fee 
should  be  entaille,  cut,  or  divided,  and  he  should  have  a 
foedum  talliatum.  Indeed,  this  seems  to  have  been  fore- 
seen by  the  makers  of  the  act ;  for,  in  the  same  parlia- 
ment, and  before  the  statute  could  have  been  agitated  in 
the  courts  of  law,  we  find  the  term  foedum  talliatum2  as 
expressing  an  estate  then  existing  in  the  law  (a).     It  ap- 

(a)  If  land  was  given  in  tail,  with  warranty  to  donee,  and  his  heirs,  and 
assigns,  and  the  donee  aliened  in  fee  and  died  without  issue,  the  warranty- 
would  be  a  bar  to  a  formedon  for  recovery  by  the  recorder  (  Year-Book,  46 
Edw.  III.,  4).  It  was  said  that  at  common  law,  if  land  was  given  to  a  man 
and  the  heirs  of  his  body,  or  heirs  male  of  his  body,  if  he  had  issue,  then 
it  was  a  fee  simple,  for  it  was  a  fee  simple  at  common  law,  though  otherwise, 
since  the  statute  of  Westminster  2,  c.  i.,  and  after  issue  had,  the  donee  could 
at  common  law  alien,  but  if  he  died  without  issue  and  had  not  aliened,  then 
formedon  a  reverter  lay  (18  Assize,  fol.  5).  But  after  the  statute,  where  the 
donee  died  without  issue,  and  heir  of  the  donor  could  recover  (35  Assize,  fol. 
14),  for  it  was  adjudged  an  estate  tail  and  not  fee  simple  (Ibid.).  So,  since 
the  statute,  the  donee  in  tail  had  not  fee  simple,  sicut  habuil  prius,  but  the  fee 
simple  remained  with  donor  ( Year-Book,  5  Hen.  VII.,  14).  The  effect  of 
this  statute  may  be  explained  thus  by  a  case  in  the  next  reign.  Before 
the  statute,  if  tenant  in  tail  made  lease  for  life  and  then  released,  the  issue 
would  be  bound  in  a  writ  of  formedon  ;  and  so  after  the  statute,  where  tenant 

founded  entirely  on  the  expression,  and  would  have  been  lost,  if  the  common 
translation  had  been  followed.  The  reader  should  be  apprised  that,  from  the 
time  of  this  king,  a  conflict  will  inevitably  arise  between  the  old  and  new 
language  of  the  law,  and  the  victory  will  in  the  end  be  decided  in  favor  of 
the  latter. 

1  Vide  ante,  c.  v.  2  Ch.  46. 
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pears,  that  very  early  after  the  statute  the  judges  had 
gone  a  great  way  in  pursuing  its  intention  ;  for  they  not 
only  cut  a  fee  tail  out  of  a  fee  simple,  but  they  again  di- 
vided the  fee  tail :  as  for  instanee,  if  a  person  took  land 
by  purchase  to  him  and  his  wife,  and  to  the  issue  be- 
gotten by  them  in  lawful  matrimony,  nothing  would  here 
accrue  to  the  purchasers  but  a  freehold  for  their  lives, 
and  the  fee  to  their  issue :  if  they  had  no  issue,  the  fee 
remained  in  the  person  of  the  donor  till  they  had  issue; 
and 'if  the  purchaser  had  no  issue,  or  the  issue  failed,  the 
land  reverted  to  the  donor.1  In  this  construction  they 
seemed  entirely  justified  by  the  terms  of  the  statute  ;  for 
it  speaks  of  the  land  not  as  descending  to  the  issue,  but  as 
remaining2  or  reverting ;  and,  notwithstanding  the  term  de- 
seendere  in  the  writ  given  by  the  act,  it  seems  to  consider 
the  issue  and  the  donor  as  in  the  same  light.  The  num- 
berless consequences  which  followed  from  the  restriction 
imposed  by  this  statute,  furnish  no  small  part  of  the  dis- 
cussion to  which  landed  property  afterwards  became  sub- 
ject; as  will  be  seen  in  the  course  of  this  history. 

A  remedy  was  ordained  by  this  act  for  those  who  would 
avail  themselves  of  the  new  regulation  made  by  it.  The 
following  form  of  a  writ  was  given:  Praecipe  A.  quod  juste, 
etc.,  reddat  B.  manerium  de  F.  cum  suis  pertinentiis,  quod  C. 
dedit  tali  vivo,  et  tali  mulieri,  et  hmredibus  de  ipso  viro  et  midiere 
exeuntibus,  etc.  Or  thus :  quod  C.  dedit  tali  viro  in  liberum 
maritagiwn  eum  tali  midiere,  et  quod  post  mortem  predictor  um 
viri  et  mulieris,  prcedicto  B.jilio  eorundem  viri  et  mulieris  de- 
scendere  debeat  per  formam  donationis  prcedictaz,  ut  dicit,  etc. 
Or  thus:  quod  C.  dedit  tali  et  hceredibus  de  corpore  suo  exeun- 
tibus, et  quod  post  mortem  illius  talis,  prcedicto  B.  filio  pr&dicti 
talis  descendere  debeat  per  formam,  etc.  The  writ  here  given 
was  the  issue,  and  was  in  after-times  called  aformedori  in 

in  tail  before  the  statute  had  made  lease  for  life,  and  had  then  released  his 
reversion  in  tail  ( Year-Book,  44  Edw.  III.,  fol.  3).  There  the  issue  in  tail 
brought  a  writ  of  formedon,  and  it  was  pleaded  that  the  ancestor  before  the 
statute,  leased  for  life,  and  then  released  also  before  the  statute.  And  it  was 
adjudged  that  as  the  lease  and  release  were  before  the  statute,  the  issue  in 
tail  were  barred,  although  it  was  argued  that  the  fee  simple  did  not  pass  as 
the  reversion  was  in  tail ;  it  appears  to  have  been  held  otherwise,  but  it  was 
implied  that  it  would  not  be  so  if  the  lease  and  release  were  after  the  statute 
(4  B.,  A<LEdw.  III.,  fol.  3). 

1  Britt.,  fol.  93. 

2  An  estate  ad  remanentiam,  in  Glanville,  signifies  an  estate  in  fee.  Lib. 
vii.,  c.  1. 


CHAP.  X.]  ADMINISTRATION   OP    JUSTICE.  463 

discender.  There  was  no  writ  of  formedon  in  reverter,  as  it 
has  since  been  called,  given  by  the  statute  ;  the  writ 
whereby  the  donor  might  recover  when  issue  fails,  (says 
the  act)  being  common  enough  in  the  chancery;  though 
there  is  no  mention  of  such  a  writ  in  Bracton.  Lest  the 
efficacy  allowed  by  the  law  to  a  line  should  prejudice  the 
provisions  hereby  ordained,  it  was  declared,  that  if  a  fine 
was  levied  of  lands  given  in  the  above  form,  ipso  jure  sit 
nullus,1  it  should  be  void ;  and  their  heirs,  or  those  to 
whom  the  reversion  belonged,  though  they  were  of  full 
age,  within  England,  and  out  of  prison,  should  not  be 
under  necessity  to  make  their  claim.2  This  is  the  whole 
of  the  statute  de  do?iis,  to  which  we  shall  have  frequent 
occasion  to*  recur  in  the  course  of  this  work. 

It  has  been  seen3  how  the  administration  of  intestates' 
effects  came  into  the  hands  of  the  ordinary,  who  was 
bound,  however,  to  do  such  things  as  the  executors  would 
have  been  liable  to  had  there  been  a  will.  It  seems  this 
part  of  his  charge  was  not  sufficiently  considered  by  the 
bishop  (a),  and  therefore  the  following  declaration  of  the 
common  law  was  made,  namely,  that  the  ordinary  should 
be  bound  to  answer  the  debts  of  the  intestate,  as  far  as 
the  goods  would  go,  in  the  same  manner  as  the  executors 
must  have  done.4 

Executors  could  not,  by  the  common  law,  have  an  ac- 
tion of  account,  for  an  account  to  be  made  to  the  testator, 
because  an  account  was  a  matter  that  was  considered  as 
resting  in  privity  between  the  two  parties  concerned :  for 


(a)  The  author,  it  is  conceived,  had  not  rightly  apprehended  the  reason 
for  the  enactment,  which  was,  by  making  it  a  matter  of  common  law,  cogni- 
zance to  apply  the  rules  of  the  common  law  as  to  debts,  the  proof  of  debts,' 
their  discharge,  and  the  like ;  as  to  which  there  were  various  differences  be- 
tween the  common  law  and  the  civil  or  canon  law.  So  long  as  the  matter 
was  entirely  of  ecclesiastical  cognizance,  the  rules  of  the  canon  law  would  be 
followed  ;  but  the  effect  of  the  statute  was  to  impose  a  statutable  duty  on  the 
ordinary ;  the  performance  of  which  would  then  be  enforced  by  the  courts 
of  common  law,  according  to  rules  of  the  common  law.  As  regards  the  duty 
to  pay  the  just  debts  of  the  deceased,  there  was  no  difference  between  the 
canon  law  and  the  common  law ;  but  as  to  what  constituted  debts,  or  as  to  the 
proof  of  debts,  or  the  discharge  of  debts,  there  would  often  be  a  difference, 
and  there  was  no  reason  why  there  should  be  any  difference  between  the  lia- 
bility of  the  executor  and  administrator. 

1  It  may  be  worth  remarking,  that  these  very  words  are  used  by  Bracton 
to  express  that  a  fine  was  void.     Vide  256. 

2  Ch.  1.      Vide  ante. 

s  Vide  ante.  «  Ch.  29. 
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which  reason  it  was  ordained  that,  for  the  future,  they 
should  have  a  writ  de  compoto,  with  the  same  process  as 
the  deceased  would  have  been  entitled  to.1 

The  remainder  of  this  statute  consists  of  improvements 
in  the  administration  of  justice.  These  were  very  nu- 
merous and  important;  the  change  in  the  order  and  course 
of  judicature,  which  was  the  grand  object  of  Edward's 
reformation  in  the  law,  being  principally  effected  by  this 
statute  (a).  These  regulations  divide  themselves  into  such 
as  concerned  the  jurisdiction  of  courts,  and  such  as  made 
any  variation  in  the  course  of  proceeding.  "We  shall  first 
speak  of  the  former,  in  the  order  in  which  they  were 
made. 

The  first  of  these  relates  to  the  proceedings  at  the 

Eesuiation  of    eyre  (6).     There  used  to  be  proclamation  made 

fhe  eyre.  __  for  ^e  delivery  of  all  writs  by  a  certain  day, 

(a)  Not,  as  has  already  been  seen,  from  any  regard  for  justice  (for  there 
never  was  a  more  rapacious,  unscrupulous,  and  arbitrary  sovereign),  but 
simply  (as  already  explained)  because,  being  a  sagacious  prince,  he  was  wise 
enough  to  perceive  that  the  administration  of  justice  might  be  made  a  source 
of  revenue.  Hence  his  legislation  was  directed  to  the  establishment  of  royal 
courts,  with  a  regular  judicature  and  regular  procedure ;  and  to  the  transfer 
of  business  as  much  as  possible  from  the  old  local  popular  tribunals  to  these 
royal  courts;  the  suits  in  which,  by  means  of  fees  and  fines,  became  a  fright- 
ful source  of  profit  to  the  crown.  It  is  a  curious  and  remarkable  fact,  that 
although  the  justices  itinerant  had  been  appointed  to  go  circuits  so  long  ago 
as  the  reign  of  Henry  II.  (or  rather  Henry  I.),  yet  now  we  find  under  this 
king,  justices  in  eyre,  or  of  oyer  and  terminer,, going  only  once  in  seven 
years.  The  reason  has  already  elsewhere  been  mentioned  and  is  indeed  in- 
dicated by  the  chapters  in  Britton  relating  to  the  subject,  that  these  justices 
in  eyre  applied  themselves  far  more  carefully  to  fines  and  forfeitures  than 
the  administration  of  justice,  and  were  regarded  more  as  oppressors  than 
protectors ;  and  hence  it  was  desired  that  they  should  come  only  once  in 
seven  years.  One  great  head  of  their  inquiries,  and  that  to  which  it  is  be- 
lieved they  applied  themselves  more  closely  than  any  other,  was  as  to  fran- 
chises; the  assumption  of  which,  without  proof  of  legal  title,  exposed  the 
party  not  only  to  forfeiture  but  fine.  And  every  offence  against  the  crown 
which  would  involve  an  amerciament  or  forfeiture  was  eagerly  inquired  into, 
as  appears  from  several  chapters  in  Britton.  Hence  it  may  easily  be  imag- 
ined that  every  possible  excuse  for  non-attendance  was  taken  advantage  of. 

(b)  As  to  this  in  Britton's  treatise,  the  king  is  represented  as  saying,  "Et 
volons  nous  que  justices  errants,  soient  assignes  oyer  et  terminer  en  chescun 
counte  de  vii.  ans  en  vii.  ans."  .  .  .  (fol.  1).  And  then  there  is  a  chapter, 
"  De  Eyres"  —  "Quant  a  nos  venues  et  al  eyres  de  nos  justices,  volons  nous 
,  que  general  crie  soit  fait  solempnement  par  les  cytes  et  burghes  par  tout 
counte,  que  trestons  les  franks  del  counte  et  touts  les  mainpris  del  counte 
soient,  a  certein  jour  que  contoigne  xl.  jours  ou  meyns  devant  nous  ou  ceux 
justices  que  serront  nosmes  en  nostre  maundement  a  eyrer  en  mesme  counte, 
et  touts  ceux  que  ascune  franchise  cleyment  en  mesme  counte  soient  mesme 

1  Ch.  23. 
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after  which  no  writ  was  to  he  received.  Suitors  trusting 
to  this  used  to  depart,  when,  by  some  connivance,  writs 
would  be  received  in  their  absence,  and  they  lost  their 
land  by  default.  To  prevent  this,  it  was  ordained  that 
the  justices  in  their  eyres  should  appoint  a  time  of  fifteen 
days,  or  a  month,  more  or  less,  according  to  the  size  of 
the  county,  within  which  the  sheriff  was  to  certify  the 
chief  justice  of  eyre,  how  many  and  what  writs  he  had, 
and  none  was  to  be  received  after  that ;  but  all  process 
issuing  upon  writs  received  after  that  was  to  be  null  and 
void.  However,  to  this  there  were  made  several  excep- 
tions ;  first,  that  writs  abated  might,  during  the  whole 
eyre,  be  amended :  secondly,  that  writs  of  dower  of  the 
seisin  of  men  who  died  within  the  summons  of  the  eyre,1 
assizes  ultimas  prcesenlationis,  writs  of  quare  impedit,  of 
churches  vacant  within  the  aforesaid  summons,  should  be 
received  at  any  time  before  the  departure  of  the  justices: 
and  lastly,  that  all  writs  of  novel  disseisin,  at  what  time  so- 
ever the  disseisin  was  done,  should  be  received  in  the  eyre. 
This  chapter  makes  a  provision  concerning  the  appoint- 
ment of  attorneys.  At  common  law,  the  king  might,  by 
letters-patent,  or  by  writ  under  his  seal,  grant  to  any  de- 
mandant or  plaintiff',  tenant  or  defendant,  to  make  his 
attorney  in  any  action,  and  command  the  judges  to  admit 
such  person  to  be  attorney;  but  now,  by  this  act,  for  the 
quiet  and  good  of  his  subjects,  the  king  de  speciali  gratia 
granted  that  such  as  had  lands  in  several  shires  where  the 
eyre  was  held,  and  had  a  suit  there,  and  were  apprehen- 
sive that  they  might  be  sued  in  some  other  county,  as  be- 
fore the  justices  of  the  benches  of  Westminster,  or  the 
justices  ad  capiendas  assisas,  or  in  any  county  before  the 
sheriff,  or  in  a  court  baron,  might  make  their  general 
attorney  to  prosecute  and  defend  suits  for  them  in  the  eyre : 
which  attorneys  were  to  have  authority  to  do  all  acts,  till 
they  were  removed,  and  the  plea  determined ;  though 
they  were  not  on  that  account  to  be  excused  from  being 
put  on  juries  and  assizes  before  the  justices.2    By  this 

le  jour  davant  nos  ou  les  justices,  et  chescun  monstre  apertement,  et  des 
frischement  par  lettres  queles  franchises  il  clayme,"  etc. 

1  Lord  Coke,  2  Inst.,  377,  construes  infra  summonitionem  itineris  to  signify 
the  space  of  forty  days  previous  to  the  coining  of  the  justices  in  eyre ;  but  I 
am  inclined  to  think  it  means,  as  in  Br  acton,  the  district  within  which  the 
summons  of  the  justices  itinerant  would  run. 

2  Ch.  10. 
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parliamentary  permission  to  make  attorneys,  the  king 
gave  up  the  fees  that  used  to  be  paid  for  a  special  permis- 
sion to  appoint  an  attorney;  and,  in  proportion,  the  carry- 
ing on  a  suit  became  less  expensive  and  troublesome  to 
the  subject  than  it  had  been.1 

The  next  provisions  concerning  judicature  are  c.  29  and 
30.  The  former  relates  to  justices  ad  audiendum  et  termi- 
nandum,  or2  of  oyer  and  terminer,  as  they  have  since  been 
usually  called.  Of  these  there  is  no  mention  in  Bracton, 
though  they  are  hinted  at  in  a  statute  of  the  last  reign  (a.) 

(a)  These  commissions  were  substituted  for  the  ancient  commissions  of  the 
eyres  or  "itinera,"  and  were  in  substance  the  same  —  the  result  being,  when 
they  became  regular  and  settled  by  prescription  and  usage,  to  substitute  our 
modern  justices  of  assize  for  the  old  justices  itinerant.  The  commission  of 
oyer  and  terminer  —  a  commission  to  "hear  and  determine,"  is  in  fact  the 
most  general  form  of  a  commission  from  the  crown  to  administer  justice; 
and  it  will  comprise  either  civil  or  criminal  matters.  It,  therefore,  is  the 
most  comprehensive  of  the  commissions  under  which  judges  of  assize  after- 
wards sat,  and  still  continue  to  sit;  and  it  is  perhaps  the  most  ancient  kind 
of  commission  issued  by  the  crown  for  the  administration  of  justice.  There 
is  reason  to  believe  that  originally  justice  was  administered  under  these 
general  commissions  very  roughly  and  arbitrarily;  but  by  degrees,  as  usage 
settled  the  general  course  of  procedure  all  over  the  kingdom,  that  general 
course  became  established,  as  the  course  of  the  common  law  (though  there 
were  still  variances  of  practice  in  the  different  counties),  and  a  commission 
of  oyer  and  terminer  was  understood  to  mean  a  commission  to  hear  and  de- 
termine according  to  the  course  of  the  common  law.  It  is  to  be  observed 
that  in  these  commissions  we  see  the  earliest  exercise  and  illustration  of  the 
great  prerogative  of  the  crown  to  administer  justice;  and  it  is  only  by  usage 
or  prescription  that  this  prerogative  is  limited,  apart  from  statute.  It  is  not 
now  fas  Lord  Coke  says)  competent  to  the  crown  to  issue  commissions,  or  to 
establish  courts  to  administer  justice  in  some  new  mode,  except  with  the 
authority  of  parliament;  because  usage  has  long  settled  the  terms  and  the 
import  of  these  commissions.  It  has  already  been  seen  what,  according  to 
Bracton,  were  the  commissions  issued  to  the  justices  itinerant,  which  were 
substituted  for  those  of  the  justices  in  eyre.  As  to  these,  it  appears  that 
their  commissions  were  very  general,  and  in  that  respect  resembled  com- 
missions of  oyer  and  terminer"  (6  Edw.  II,  Bro.  Abr.,  Oyer  and  Terminer, 
91).  Such  commissions,  before  the  present  statute,  could  be  issued  to  per- 
sons not  lawyers  or  regular  judges.  Thus  we  find  "a  commission  issued  to 
Knevit,  Thorpe,  and  Ludlow,  knights,  to  hear  and  determine  all  manners 
of  treasons,  felonies,  conspiracies,  confederacies,  damages,  and  grievances, 
done  to  the  king  and  the  people,  whether  at  the  suit  of  the  king  or  of  the 
party ;  and  also  of  wards'  marriages,  escheats,  and  other  things  done  to  the 
king,  in  the  counties  of  Essex,  Hereford,  Cambridge,  Suffolk,  and  Norfolk, 
and  by  which  they  came  to  the  hundred,  and  had  their  commissions  read, 
and  then  called  upon  the  bailiffs  of  each  hundred,  etc."  (42  Assize,  fol.  5). 
This  is  the  course  taken  at  this  day,  under  the  commissions  of  oyer  and  ter- 
miner at  the  assizes.     The  commissions  issued  out  of  Chancery,  and  were 

1  2  Inst.,  378. 

*  It  may  be  remarked  that  Oydor,  from  Oyr,  to  hear,  in  Spanish  signifies 
a  judge. 


CHAP.  X.]     STATUTE   OP   WESTMINSTER   II. — NISI    PRIUS.        467 

It  was  now  enacted  that  a  writ  (for  so  commissions  were 
call  I'd)  de  trail  sgressione  ad  audiendum  et  terminandum,  for 
hearing  and  determining  any  outrage  or  misdemeanor 
(for  transgressio  is  to  be  understood  in  a  large  sense)  should 
not  from  thenceforth  be  granted  before  any  justices,  ex- 
cept justices  of  either  bench  and  justices  in  eyre,  nisi  pro 
enormi  transgressions,  unless  in  cases  of  particular  enormity, 
wdiere  it  was  necessary  to  provide  speedy  remedy,  and  the 
king  in  his  special  grace  should  think  lit  to  grant  it;  nor 
was  a  writ  ad  audiendum  et  terminandum,  to  hear  appeals, 
to  be  granted  but  in  special  cases,  and  for  certain  causes, 
at  the  king's  command.  But,  that  such  appellees  might 
not  be  detained  in  prison  an  unreasonable  time,  they  were 
to  have  their  writ  de  odio  et  atid,  as  ordained  by  Magna 
Charta.1  It  should  seem,  from  the  manner  in  which  the 
writ  of  oyer  and  terminer  is  here  spoken  of,  that  it  was 
usually  issued  at  the  suit  and  prayer  of  some  person,  and 
was  not  a  general  commission,  like  that  of  gaol-delivery ;  it 
used  also,  one  should  think,  to  he  directed  to  private  per- 
sons,whose  names  were  inserted  by  the  direction  of  the  party 
suing  it  out.  A  writ  of  oyer  and  terminer  might  be  superseded 
under  this  statute,  quia  non  enormis  transgressio,  etc. 

This  is  followed  by  the  statute  of  nisi  prius,  as  it  has 
since  been  called.  It  wxill  be  unnecessary  to  recapitulate 
the  account  formerly  given  and  so  frequently  recurred  to, 
of  the  order  of  judicature,  both  as  it  stood  at  common 
law,  and  as  it  was  altered  by  Magna  Charta,  jU9tices  of 
and  subsequent  usage2  (a).  In  further  refor-  nisi  prim. 
mation  thereof,  the  following  regulation  was  now  made. 

returned  there;  and,  if  required,  sent  into  the  king's  bench  (44  Edw.  III.,  c. 
xliii.  and  xxxi.).  If  the  commissions  expired  or  were  discontinued,  the  com- 
missions came  into  the  king's  bench,  as  the  supreme  criminal  court  of  the 
realm  (Ibid.);  and  process  would  issue  out  of  that  high  court  if  necessary 
(Ibid.).  It  was  always  held  that  justices,  i.  e.,  judges  of  assize,  could  not  be 
made,  except  by  commission  (Mirror  of  Justice;  Year-Book,  5  Edw.  IV.,  3). 
(a)  Except  to  observe  that  ordinarily,  and  apart  from  statutable  regulation, 
a  cause  would  be  tried  in  the  court  in  which  it  was  brought,  and  thus,  if  an 
action  were  brought  in  the  curia  regis,  the  parties  upon  appearance  would 
commence  their  pleading  (which  was  by  parol),  and  when  this  came  to  an 
issue,  that  issue  would  be  tried  in  the  same  court,  and  might  be  tried  at  once. 
But  as  by  Magna  Charta  common  pleas,  i.  e.,  pleas  (or  suits)  between  party 
and  party,  could  not  follow  the  person  of  the  king,  but  must  be  brought  in  a 
court  fixed  in  some  place,  which,  by  usage,  was  at  Westminster,  it  followed 
that,  except  as  to  courts  of  assize,  etc.  (as  to  which  there  was  a  special  clause, 
that  they  should  be  tried  in  their  counties),  all  causes  in  the  superior  courts 

1  Ch.  29.     Vide  ante,  c.  v.  *  Ibid. 
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It  was  ordained,  in  the  first  place,  that  there  should  be 
assigned  two  justices  sworn,  before  whom,  and  them  only, 
should  be  taken  all  assizes  of  novel  disseisin,  mortaun- 
cestor,  and  attaints  (a).  These  justices  were  to  associate 
to  themselves  one  or  two  of  the  discreetest  knights  of  the 
county  into  which  they  came,  and  to  take  the  before- 
mentioned  assizes  and  attaints,  at  most,  three  times  in  the 
year ;  that  is,  between  the  quindena  of  St.  John  the  Bap- 
tist and  the  ynle  of  August,  that  is,  the  feast  of  St.  Peter  ad 
vinculo,,  being  the  first  of  August ;  then  between  the  feast 
of  the  exaltation  of  the  holy  cross,  that  is,  the  fourteenth  of 
September,  and  the  octave  of  St.  Michael;  then  between  the 
Epiphany,  that  is,  the  sixth  of  January,  and  the  feast  of 
the  Purification  of  the  blessed  Mary.1  These  justices 
were,  in  every  county,  before  their  departure,  to  appoint 
the  day  of  their  return,  that  every  one  might  know  of 
their  next  coming:  they  were  to  adjourn  assizes  from 
term  to  term,  if  the  taking  of  them  was  deferred   by 

could  be  tried  at  Westminster.  The  inconvenience  of  this  would  be  man- 
ifest, and  led  to  the  practice  of  sending  the  records  of  the  cases  for  trial  into 
the  counties  where  they  arose.  It  seems  that,  notwithstanding  Magna  Charta, 
suits  between  party  and  party  still  continued  to  be  brought  in  the  king's 
bench.  "  Assize  was  taken  in  banco  regis  in  Suffolk,  and  then  the  court  was 
removed  to  Westminster,  and  yet  the  court  proceeded  and  awarded  the 
assize,  and  tried  the  issue  by  nisi  prius  in  Suffolk"  (19  Assize,  fol.  4).  So 
again,  if  assize  was  taken  in  banco  regis  in  the  county  where  the  court  sat, 
and  before  it  was  determined,  the  court  was  removed  into  another  county, 
yet  the  assize  should  not  cease,  but  be  tried  at  nisi  prius;  notwithstanding 
the  statute  (Magna  Charta),  which  said  that  assizes  should  be  taken  in  their 
proper  counties  (15  Assize,  fol.  5).  And  if  an  assize  was  brought  in  the  com- 
mon bench,  of  land  in  Middlesex,  and  the  court  was  removed,  the  issue 
should  be  tried  at  nisi  prius,  and  it  was  a  case  out  of  the  statute  (8  Edw.  IV., 
16). 

(a)  Commenting  on  this,  Brooke  says,  "  Note,  that  by  the  statute  of  West- 
minster 2,  c.  30,  two  justices  can  take  an  assize,  and  try  issues  of  nisi  prius, 
of  pleas  (or  suits)  in  either  bench  (i.  e.,  in  the  king's  bench  or  common 
bench),  unless  it  was  a  matter  of  great  weight  (nisi  magna  indigiat  examinalio), 
and  then  it  should  be  determined  in  banco,  unless  both  parties  prayed  that  it 
should  be  before  two  justices  of  the  court,  or  one  justice  and  one  knight. 
And  the  statute  Definibus  is  to  the  same  effect,  and  so  the  statute  of  York, 
save  that  it  may  be  before  one  justice  of  the  place  where  the  plea  is,  asso- 
ciating to  him  one  prudent  man,  etc.  And  by  the  statute  of  2  Edward  III., 
c.  19,  a  nisi  prius  can  be  granted  in  a  plea  of  land,  as  well  at  the  prayer  of 
the  demandant  as  of  the  tenant,  according  to  the  statute  of  York.  And  by 
the  statute  14  Edw.  III.,  c.  15,  nisi  prius  can  be  taken  before  two,  so  that  one 
shall  be  a  justice  of  one  of  the  benches,  or  the  chief  baron,  or  a  sergeant- 
at-law,  etc."  (Bro.  Abr.,  Nisi  Prius,  37). 

1  For  these  feasts  and  seasons,  and  the  relation  they  bore  to  the  terms,  vide 
ante,  c.  viii.,  p.  318,  the  scheme  of  dies  communes  in  banco. 
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vouching  to  warranty,  by  essoin,  or  by  default  of  recogni- 
tors :  and  if  they  saw  it  would  be  proper  for  assizes  of 
mortauncestor,  when  respited  by  essoin  or  voucher,  to  be 
adjourned  into  the  bench,  they  were  to  send  the  record 
with  the  original  writ  before  the  justices  of  the  bench ; 
and  when  the  plea  had  proceeded  as  far  as  to  the  caption 
of  the  assize,  then  the  justices  of  the  bench  wrere  to  re- 
mand the  record,  with  the  original  writ,  back  to  the 
former  justices,  before  whom  the  assize  should  be  taken. 
It  was  ordained,  that  the  justices  of  the  bench  should 
give  four  days,  at  least,  in  the  year  in  assizes  of  the 
above  kind,  before  the  said  justices  assigned,  in  order  to 
spare  expense  and  trouble. 

Thus  far  the  statute  provides  concerning  assizes,  which 
was  nothing  more  than  a  modification,  of  the  institution 
of  justices  of  assize  by  Magna  Charta.  It  then  goes  on 
thus :  Besides  the  above,  inquisitions  to  be  taken  of  tres- 
passes which  were  in  suit  before  the  justices  of  both 
benches  (unless  it  was  an  enormous  trespass  that  required 
a  more1  solemn  inquiry)  were  to  be  determined  before 
these  justices ;  as  were  also  inquisitions  arising  in  other 
pleas  depending  in  both  benches,  where  the  issue  was  of 
easy  examination  ;  as  an  entry  or  seisin,  or  any  one  single 
point  which  was  to  be  tried.  But  it  ordains,  that  inquests, 
where  great  and  numerous  points  were  to  be  tried,  which 
required  much  examination,  should  be  taken  before  the 
justices  of  the  bench,  unless  both  parties  joined  in  pray- 
ing that  the  inquest  might  be  taken  before  aliquibus  de 
socidate,some  associated  in  the  com  mission,  cum  in  partes  Mas 
venerint;  which,  however,  was  never  to  be  done  iu  future 
but  by  two  justices,  or  one  justice,  together  with  a  knight 
of  the  county,  who  should  be  agreed  upon  by  the  parties. 

To  carry  the  provision  of  this  act  into  execution,  it  was 
moreover  ordained,  that  no  inquest  should  be  taken  before 
any  of  the  justices  of  the  bench,  unless  a  certain  day  and 
place  was  appointed  in  the  county,  in  presence  of  the  par- 
ties, aud  the  day  and  place  inserted  in  a  judicial  writ,  in 
these  words:  Prcecipimus  tibi,  quod  venire  facias  coram  justiti- 
ariis  nostris  apud  Westm.  in  octabis  sancti  Michaelis,  nisi  tcdis 
et  talis  tali  die  et  loco  ad  partes  illas  venerint,  duodecim,  etc.  (a). 

(a)  Originally,  it  is  to  be  observed,  an  action  was  triable  only  in  the  court 
where  it  was  brought.     It  was  provided  by  Magna  Charta  that  assizes  of 
1  Vide  ante,  c.  iii. 
vol.  ii.  —  40 
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Thus  the  inquest  was  to  be  taken  at  "Westminster  only 
upon  failure  of  its  being  taken  in  the  county ;  and  the 
trial  in  the  county  was  in  later  times,  from  the  clause  in 
the  writ,  said  to  be  at  nisi  prius ;  though  in  the  above 
venire  given  by  the  statute,  the  word  prius  is  not  inserted, 
as  it  now  is,  and  indeed  usually  was  at  that  time;  for  this 
clause  of  nisi,  or  nisi  prius,  was  not  a  new  thing.  In  the 
reign  of  Henry  III.,  when  it  seemed  to  be  arbitrary  and 
promiscuous  whether  certain  writs  should  be  tried  at 
Westminster  or  in  the  eyre,  we  find  some  of  them  had 
this  clause  nisi  justiUarii  prius  ad  partes  Mas  venerintj  etc. 

Inquests  taken  in  this  manner  were  to  be  returned  into 
the  bench,  where  judgment  was  to  be  given,  and  the  in- 
quest enrolled  ;  and  inquests  taken  otherwise  than  in  the 
above  way  were  to  be  held  void,  except  that  assizes  of 
darrein  presentment,  and  inquests  of  quare  impedit,  should 
be  determined  in  their  own  county,  before  one  justice  of 
the  bench  and  one  knight,  at  a  day  and  place  certain  ap- 
pointed in  the  bench,  whether  the  defendants  consented 
or  not;  and  there  the  judgment  was  to  be  given  imme- 
diately. It  was  further  directed,  that  all  justices  of  the 
benches  in  their  itinera  should  have  clerks  to  enroll  pleas 
pleaded  before  them,  as  they  had  been  used  in  time  past. 
It  was  ordained  that  justices  assigned  to  take  assizes 
should  not  compel  jurors  to  say  precisely  whether  it  was 

novel  disseisin  and  raort  d'ancestor,  the  most  common  remedies  at  that  time, 
should,  instead  of  being  tried  at  Westminster,  in  the  superior  court,  i.  e.,  of 
common  pleas,  in  which  they  were  brought  (the  charter  making  that  court 
fixed  at  Westminster,  by  enacting  that  common  pleas  or  suits  should  not 
follow  the  king),  be  taken  in  their  proper  counties,  and  for  this  purpose  jus- 
tices were  to  be  sent  into  every  county  once  a  year,  to  take  these  assizes 
there.  These  local  trials  being  found  very  convenient,  it  was  decreed  the 
system  should  be  applied,  not  only  to  assizes,  but  to  other  actions;  and  it  is 
thus  provided  in  the  above  statute  that  the  juries  should  be  summoned  at 
Westminster  ordy  in  the  event  of  the  trial  not  previously  taking  place  in  the 
county  where  the  action  arose.  The  venire  or  court  to  summon  the  juries 
was  under  the  statute  framed  in  this  form:  "Prsecipimus  tibi,  quod  venire 
facias  coram  justitiariisnostrisapud  Westm.,  nisi  talis  et  talis  tali  die  et  loco  ad 
partes  illas  venerint,  duodecim,"  etc.  This  nisi  prius  clause  was  until  lately 
retained  in  the  proceedings  of  record;  and  it  is  the  above  enactment  ex- 
pressed by  a  subsequent  one  (14  Edw.  II.,  c.  16)  which  authorizes  at  the 
present  day  a  trial  before  the  justices  of  assize  when  of  the  superior  court, 
and  gives  it  the  name  of  a  trial  at  nisi  prius;  though  in  reality  the  enact- 
ment as  well  as  the  form  are  obsolete,  because  the  trials  now,  by  reason  of 
the  rules  as  to  venire,  must  take  place  in  the  county  appointed  for  the  trial, 
which  is  (unless  changed  by  order  of  the  court)  the  county  where  the  matter 
arose. 

1  Vide  ante,  c.  viii. 
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disseisin  or  not,  so  as  they  showed  the  truth  of  the  fact, 
and  prayed  the  assistance  of  the  justices ;  if  they,  however, 
of  their  own  accord  would  say  generally,  that  it  was  or  was 
not  disseisin, their  verdict  was  to  be  taken  at  their  peril  (a).1 

(a)  This  reign  was  the  era  at  which  trial  by  jury  became  firmly  established, 
and  therefore  all  that  related  to  it  became  of  great  importance;  and  accord- 
ingly we  find,  in  this  reign,  legislation  on  every  part  of  it,  from  the  summon- 
ing of  jurors  to  their  final  verdict.  Further  on,  will  be  found  a  statute  as  to 
the  qualifications  of  jurors ;  and  tbere  is  the  enactment  as  to  bills  of  excep- 
tions, to  which  the  present  is  introductory.  Britton,  who  wrote  in  this  reign, 
enters  fully  into  the  whole  system  of  trial  by  jury.  He  speaks  of  challenges, 
and  the  impanelling  of  twelve  jurors,  who  are  to  be  sworn  to  speak  the 
truth  upon  the  issue,  and  the  justice  is  to  inform  them  of  the  nature  of  the 
question,  and  the  allegations  on  each  side,  though  nothing  is  said  of  evidence 
offered  to  the  jurors ;  for  at  this  time  they  gave  their  verdicts  on  their  own 
knowledge,  and  thereupon  they  are  to  go  by  themselves  and  consider  the 
matter ;  and  if  they  cannot  agree,  others  are  to  be  added.  "  Et  si  ils  ne  pur- 
ront  accorder,  soient  autres  mys  en  la  plus  forte  partie  des  jurors,  si  les  par- 
ties le  vouillent,  et  si  non,  soit  juge  encontre  celuy  que  ne  le  voudera"  (3;>0).  And 
if  the  jury  could  not  give  any  verdict  at  all,  the  plaintiff' failed.  There  were 
many  modes  of  trial ;  and  from  various  parts  of  Britton,  it  appears  that  the 
general  principle  was  this,  that  if  the  matter,  from  its  nature,  might  be  in  the 
knowledge  of  others,  at  all  events,  of  neighbors,  the  proper  course  was  trial 
by  jury.  In  cases  from  their  nature  secret,  and  between  the  parties,  as  in 
most  cases  of  debt,  wager  of  law  was  allowed,  i.  e.,  trial  on  the  oath  of  the 
defendant  and  compurgators.  This  was  derived  from  the  ancient  Saxon  sys- 
tem of  compurgators  —  the  origin  of  trial  by  jurors;  for  the  difference  be- 
tween the  compurgators  and  jurors  was  only  this,  at  first,  that  the  former 
swore  to  their  belief,  from  their  knowledge  of  the  defendant,  and  jurors  gave 
their  verdicts  on  their  belief,  of  their  own  knowledge,  as  to  the  facts  of  the 
case.  Hence  wager  of  law  was  allowed  in  cases  where,  from  their  nature, 
jurors  could  not  have  knowledge.  Thus,  under  the  head  of  debt,  Britton 
enters  fully  into  the  course  of  procedure,  and  describes  when  it  shall  be 
wager  of  law  and  when  trial  by  jury:  "Et  si  il  tende  taille  ou  suyt  et  la 
suyte  soit  trouve  accordaunte,  adonques  purra  il  defendre  la  det  par  sa  ley ; " 
whence  it  appears,  that  "  the  suit,"  or  "  secta,"  meant  the  compurgators,  with 
whom  the  defendant  waged  his  law,  i.  e„  denied  the  debt  upon  oath.  So 
the  defendant  might  declare  the  deed  not  to  be  his,  because  he  had  lost  his 
seal,  and  had  made  public  outcry  about  it  at  the  time.  "  Et  sur  ceo  soit  en- 
quys  la  vente  par  la  visne  ou  la  fait  duist  estre  fait  et  solone  le  verdit  du  pays 
soit  celuy  que  serra  trouve  mentour  juge  a  la  prison  et  puny  par  fyn." 
Whence  it  appears,  that  if  the  matter  pleaded  was  one  which,  in  its  nature, 
would  be  within  the  knowledge  of  the  county  or  vicinage,  it  would  be  tried 
by  the  jury  per  patriam.  "  Et  si  le  fait  ne  fuit  mye  fait  les  nostre  poer  si  que 
la  vente  ne  purra  estre  enquys  par  nous,  soit  la  prouve  abounde  ou  pleyntyfe, 
'  essent  que  si  il  passe  aver  par  bons  tesmoynes  les  contractes,  soit  juge  pur  le 
pleyntyfe:  et  celes  exceptiones  eyent  lieu  en  nostre  court  devaunt  nos  justices  car 
en  countes  ne  en  autres  petites  courts,  ne  port  nul  home  foreyn  contractes 
prover  sil  soit  dedit."  Whence  the  advantage  of  suing  in  the  king's  court  is 
pointed  out,  in  that  it  had  a  general  jurisdiction.  If  the  debtor  could  not 
djny  his  debt,  he  was  to  be  mulct  in  debt  and  damages,  and  to  make  satis- 
faction to  the  plaintiff'  and  to  (lie  king,  by  amercement  for  his  wrongful  de- 
tention of  the  debt.     The  chapter  concludes  by  stating,  that  other  personal 

1  Ch.  30. 
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This  caution  seems  to  have  been  in  affirmance  of  the  corn- 
actions  could  be  brought  before  the  sheriff  by  writ  of  justicies,  as  covenant  or 
account,  or  detention  of  deeds,  etc.,  and  of  nuisances,  "  que  voillent  estre 
pledes  par  destresse  de  chateux  et  par  damages,  et  termines  par  jures."  If, 
on  a  trial  by  jury,  they  could  not  say  one  way  or  the  other,  the  plaintiff  failed, 
as  it  was  for  him  to  prove  his  case.  "  Et  si  les  jurours  ne  sevent  veut  pro- 
nnncier  la  vente  ne  rien  del  fait,  si  remeyne  la  seisin  al  tenaint,  et  le  plain- 
tiff en  la  mercy,  pour  ceo  que  il  n'ad  mye  prouve  sa  entente  et  sa  pleynte" 
(330).  It  was  only  in  case  of  wilful  and  perverse  misconduct  on  the  part  of 
the  jurors  that  they  were  to  be  coerced  by  starvation  into  a  verdict.  "  Et  si  ils  ne 
voillent  le  verdict  pronouncer  en  ceo  cas  pour  favour  de  une  des  parties  ou  pur 
autre  enchesun,  donques  soient,  en  fermes  sauns  manger  et  sauns  bey  ver  si  la  que 
ils  eyent  lour  verditpronouncere."  Upon  their  verdict  followedjudgment,unless 
there  was  any  reason  for  doubt.  This  is  treated  of  under  the  next  head  — juge- 
ment :  "  Come  ils  serront  de  un  accord,  tauntost  voysent  a  la  barre  devaunt  les 
justices,  a  doner  lour  verdit,  et'solone  lour  verdit  soit  jugement  rendu  pour  un 
des  parties  si  nul  doute  ne  soit  ne  mil  difficulte  par  quoy  mester  soit  de  exam- 
iner par  les  jurours  ou  par  autres  ou  de  delayer  jugement  jesque  a  en  autre 
jour  issent  que  en  le  mien  temps  pussent  les  justices  estre  assise,  et  conseilles 
quo  est  soit  mieux  a  faire;  si  les  justices  nequedent  en  verdits  soient  dotous, 
etces  jurours  ne  sout  suffisament  examines  et  sorent  a  les  trop  avaunt  en 
jugement  par  les  reason  de  ascune  mot  ou  de  ascune  reson  que  puit  aver  et 
double  entendement  en  tiels  cas  tient  lieu  cele  certification  par  mesure  les 
justices  ou  par  autres.  Mes  plus  sure  est  as  justices  d'examiner  biens  les 
resons  des  jurours  essent  que  ils  pussent  rendre  bon  jugement  et  seyn."  And 
if  the  verdict  was  for  the  plaintiff  (in  disseisin,  for  instance),  it  was  to  be 
enforced  if  he  had  claimed  too  much ;  and  if  so,  he  was  to  be  amerced  for 
his  excessive  claim  :  "En  tiel  cas  il  est  amerceable  pour  sa  outrance  de- 
matinde"  (334).  Then  follows  what  is  very  characteristic  of  the  age.  It  is 
to  be  observed,  that  the  system  of  trial  by  jury,  in  its  infancy,  viz.,  that  the 
jurors  gave  their  verdicts  of  their  own  knowledge,  was  a  cause  of  constant 
difficulty,  because,  although  in  very  early  times,  when  transactions  were  few, 
simple,  and  open  (as  feoffments,  with  livery  of  seisin,  or  contracts  of  sale  in 
markets,  and  the  like),  the  jurors,  coming  from  the  vill,  might  have  knowl- 
edge of  them ;  it  was  otherwise  as  population  increased,  and  men's  affairs 
grew  more  numerous,  and,  from  their  nature,  often  secret;  as,  for  instance, 
private  contracts  or  conveyances.  In  such  cases,  the  jurors  would  often  be 
entirely  at  fault,  knowing  nothing  of  the  matter;  and  hence,  by  degrees,  the 
necessity  for  hearing  evidence  of  sworn  witnesses  was  recognized.  But  this 
was  only  gradually  and  partially  established,  and  in  the  meantime  much 
difficulty  was  often  met  with,  which  was  dealt  with  in  the  way  described  by 
Britton:  by  examination  of  the  jurors,  or  addition  to  the  jury,  until  they 
were  agreed.  Another  mode  resorted  to  was  that  of  returning  a  special 
verdict  upon  the  facts  proved,  which  relieved  the  jury  of  responsibility,  both 
as  to  the  facts  and  the  law.  As  to  the  facts,  they  were  liable  to  attaint  for  a 
false  verdict;  and  they  were  often  in  this  difficulty,  that  they  did  not  and 
could  not  know  the  truth  of  a  fact  from  their  own  knowledge ;  and  yet  it  was 
not  given  in  evidence,  one  way  or  the  other ;  and  so,  if  they  did  not  find  it, 
they  might  be  liable,  if  it  was  a  fact  of  an  open  nature,  such  as  a  feoffment; 
and  yet,  if  they  did  find  it,  having  no  evidence  of  it,  their  verdict  might  be 
false,  and  they  be  liable  to  an  attaint.  Hence,  in  such  cases,  the  common 
law  allowed  them  to  give  their  verdict  specially,  by  setting  forth  the  facts 
proved  before  them  ;  and  thus  they  escaped  the  difficulty  as  to  facts  of  which 
they  could  and  could  not  take  cognizance  without  actual  evidence,  and  at 
the  same  time  also  avoided  any  difficulty  as  to  matters  of  law,  by  referring 
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mon  law  (a),  and  was  inserted  only  to  guard  jurors  from 
being  driven  into  the  danger  of  an  attaint.1 

This  was  the  manner  in  which  the  old  appointment  of 
justices  was  reformed,  and  that  of  justices  of  nisi  prius, 
as  they  were  called  in  after  times,  was  first  made.  This 
latter  received  afterwards  several  alterations ;  some  of 
which  were  made  in  this  reign.  As  these  contribute  to 
show  the  history  of  this  important  improvement  in  our 
judicial  polity,  it  will  be  proper  to  mention  them  now, 
and  bring  the  whole  of  this  subject  into  one  point  of  view. 
It  seems,  the  justices  of  gaol-delivery,  either  jUstioesof 
not  returning  so  frequent  into  the  country  as  saol-deUvery- 
was  to  be  wished,  or  the  persons  filling  that  office  not 
executing  it  as  they  ought,  it  was  enacted  by  stat.  27  Ed- 
ward L,  stat.  1,  c.  iii.,  that  justices  assigned  to  take  assizes 
in  every  county,  after  the  assizes  so  taken,  should  remain 
together,  if  they  were  laymen;  and  if  one  of  them  was 
a  clerk  (which  was  very  often  the  case),  then  one  of  the 
discreeter  knights  of  the  county  being  associated  with 
him  who  was  a  layman,  they  two  by  the  king's  writ 
should  deliver  the  county  gaol,  as  well  within  liberties  as 
without,  as  had  been  done  in  gaol-deliveries  formerly,  and 
then  proceed  to  make  inquiry  of,  and  punish  sheriffs  for 
breaches  of  the  statute  3  Edward  I.,  c.  xv.,  concerning 
bail  and  mainprise.  Thus  were  justices  of  assize  and  nisi 
prius  constituted  also  justices  of  gaol-delivery. 

The  times  for  taking  inquests,  and  the  persons  who  were 
qualified  to  be  justices  of  nisi  prius,  wei-e  altered  by  the 
next  chapter  of  this  act,  in  the  following  way.  Inquests 
and  recognitions  determinable  before  justices  of  either 
bench,  were  by  this  new  law  to  be  taken  in  time  of  vaca- 
tion, before  any  justice  of  the  same  bench  where  the  suit 
depended,  to  whom  was  to  be  associated  one  knight  in  the 
county  where  the  inquest  was  taken;  though  in  this,  as 
in  the  former  act,  there  was  an  exception  of  inquests  that 

the  matter  to  the  court,  who  gave  judgment  on  the  special  verdict,  and  then 
the  verdict  became  that  of  the  court ;  for  the  judgment  went  on  their  view  of 
the  facts,  not  on  the  view  of  the  jury  (43  Assize,  41;  38  Assize,  fol.  9;  29 
Assize,  fol.  40;  21  Assize,  fol.  28;  43  Assize,  fol.  1).  Thus,  therefore,  special 
verdicts,  as  Lord  Coke  says,  arose  at  common  law ;  and  the  present  statute 
only  protected  the  right  of  the  jurors  to  give  such  verdicts. 

(a)  This,  in  the  statute,  comes  immediately  before  the  chapter  as  to  bills 
of  exception,  vide  post,  where  it  is  noticed  in  that,  its  proper  place. 
1  Vide  ante,  c.  ix.,  etc. 
40* 
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required  great  examination.  This  statute  further  im- 
powered  the  justices,  in  taking  inquests,  to  do  that  which 
appeared  to  them  most  expedient  for  the  good  of  the 
realm,  non  obstante  the  statute  of  nisi  prius.1 

Further,  by  the  statute  for  persons  appealed,  28  Edward 
I.,  stat.  2,  it  was  ordained,  that  where  such  justices  as- 
signed to  take  assizes  and  deliver  gaols,  found  any  provors 
in  the  gaol,  the  sheriff  of  the  county  where  the  persons 
appealed  were  resident  should  be  commanded  by  the 
king's  writ,  upon  testimony  of  such  justices,  to  take  the 
persons  appealed,  and  bring  them  before  the  justices, 
where  they  should  answer.  If  they  would  put  them- 
selves super  patriam,  the  justices  were  to  issue  a  judicial 
writ  to  the  sheriff  of  the  county  where  the  felony  was 
committed,  quod  venire  faeiat  an  inquest  of  the  county,  to 
appear  before  the  justices  of  the  place  where  the  provor 
was  then  detained. 

Thus  stood  the  jurisdiction  of  these  justices  at  the  end 
of  this  reign.  This  institution  was  found  to  be  a  great 
improvement  on  the  eyre ;  and,  as  it  received  several  al- 
terations in  the  two  following  reigns  to  render  it  still 
more  beneficial  and  convenient,  it  soon  made  that  ancient 
establishment  less  necessary,  and  by  degrees  wholly  super- 
seded it.  The  variety  in  the  taking  of  inquests,  some- 
times in  banco,  and  sometimes  in  the  country,  as  was  the 
practice  in  the  last  reign,  no  longer  subsisted;2  but  the 
whole  was  reduced  to  one  uniform  system. 

While  the  superior  tribunals  were  thus  ascertained,  the 
excesses  committed  by  inferior  courts  in  extending  their 
jurisdiction,  were  repressed  by  an  act3  which  gave  treble 
damages  against  sheriffs,  and  other  bailiffs  or  lords,  who 
procured  suits  to  be  maliciously  brought  against  persons, 
without  any  cause  of  action,  in  the  county  hundred,  and 
other  courts.  Amono-  other  reg-iilations  about  inferior 
jurisdictions,  a  check  was  imposed  upon  the  judicial  au- 
thority assumed  by  certain  persons  appointed  by  the  Hos- 
pitallers and  Templars  to  be  their  conservatores  privilegio- 
rum:  these  were  enjoined  not  to  presume  to  entertain 
suits  of  matters  belonging  to  the  king's  court.4 

Thus  far  were  provisions  made  for  ascertaining  the 
bounds  of  judicature,  and  securing  a  regular  access  to 

1  Ch.  4.        2  Vide  ante,  c.  viii.        3  Ch.  36.        *  Ch.  43.     Vide  ante,  c.  ix. 
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courts  of  different  kinds.  There  were  many  alterations 
made  in  the  old  remedies,  which  tended  to  render  the 
former  method  of  proceeding  more  easy  and  effectual. 
Others,  wholly  of  a  new  kind,  were  contrived  for  order- 
ing a  course  of  redress  in  cases  not  already  provided  for: 
these  consisted  chiefly  in  new  writs,  upon  which  real  ac- 
tions were  founded,  applicable  to  various  purposes.  We 
shall  first  speak  of  the  improvement  made  in  the  reme- 
dies at  common  law,  and  then  of  those  that  were  entirely 
new. 

The  next  chapter  to  that,  De  donis  conditionalibus,  pro- 
vides a  remedy  in  three  cases  of  suits,  de  vetito 
namio,  which  were  thought  great  grievances. 
When  a  lord  distrained  for  services,  and  the  tenant  re- 
plevied either  with  writ  or  without,  and  upon  the  plaint 
being  made  in  the  county  or  other  inferior  court  having 
jurisdiction  de  vetito  namio,  he  avowed  the  taking  to  be 
lawful  and  just,  the  tenant  might,  as  we  have  seen,  dis- 
claim any  tenure  between  them ;  whereupon,  as  the  county 
could  not  try  the  tenure,  there  was  an  end  of  the  suit,  as 
far  as  it  could  be  maintained  in  that  court,  and  the  dis- 
trainer would  be  in  misericordid,  and  it  was  not  in  the 
power  of  the  court  to  inflict  any  penalty  on  the  tenant 
for  disclaiming  the  tenure.1  This  was  one  defect,  which 
it  was  intended  to  remedy  by  the  following  provision.  It 
was  ordained  that,  in  future,  where  lords  could  not,  in  the 
like  case,  obtain  justice  against  their  tenants  in  the  county 
or  other  inferior  court,  they  might,  as  soon  as  they  had 
been  attached,  have  a  writ  adponendam  loquelam  coram  jus- 
ticiaries, before  whom  alone  justice  could  be  substantially 
done  to  such  lords ;  and  in  the  writ  of  pone  was  to  be  in- 
serted this  clause  of  removal,  Quia  talis  distrinxit  in  foedo 
suo  pro  servitiis,  et  consuetuditiibus  sibi  debitis,  etc.  This  al- 
lowance of  a  pone  to  the  defendant,  says  the  statute,  is  no 
prejudice  to  the  rule  of  the  common  law,  that  forbids3  any 
suit  poni  coram  justitiariis  at  the  motion  and  prayer  of  a 
defendant ;  for  though,  at  first  sight,  the  tenant  seems  to 
be  the  plaintiff,  and  the  lord  defendant,  yet,  when  it  is 
considered  that  the  lord  has  distrained,  and  sues  for  his 
services  and  customs  in  arrear,  he  appears  rather  in  the 
light  of  a  plaintiff.     As  a  rule  to  the  justices  to  know  on 

1  Vide  ante,  c.  viii.  J  Ibid. 
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what  seisin  a  lord  should  be  permitted  to  avow  a  distress 
upon  his  tenant,  it  was  agreed  and  enacted,  that  a  distress 
should  lie  of  seisin  of  a  man's  ancestor  or  predecessor,  a 
tempore  that  a  writ  of  novel  disseisin  would  run. 

A  second  inconvenience  in  cases  of  distress,  was,  that 
after  replevying  his  cattle,  the  tenant  would  sell  or  eloin 
them,  as  it  was  called,  so  as  effectually  to  prevent  their 
being  returned  to  the  lord,  if  the  judgment  of  the  court 
happened  to  be  for  a  return.  To  remedy  this  it  was  pro- 
vided, that,  in  future,  the  sheriff  or  his  bailiff  should,  be- 
fore he  made  delivery  of  the  cattle,  take  not  only  pledges 
de  proseguendo,  as  had  been  always  usual  (and  indeed  the 
proceeding  was  thence  called  replegiare),  but  also  pledges 
de  averiis  retornandis,  for  the  returning  the  cattle,  if  a  re- 
turn should  be  adjudged.  If  pledges  were  taken  in  any 
other  way  than  this,  the  person  taking  them  was  to  an- 
swer himself  for  the  value  of  the  cattle;  and  the  lord 
might  have  a  writ  against  him,  quod  reddat  ei  tot  averia, 
or  tot  catalla  (a),  if  the  bailiff  could  not  make  the  amends, 
his  principal  was  to  be  liable. 

A  third  inconvenience  was,  that  when  a  return  of  the 
cattle  was  adjudged  to  the  distrainor,  the  tenant  would 
again  replevy  them;  but  when  the  lord  appeared  in  court, 
he  would  make  default,  and  consequently  a  return  of  the 
cattle  would  again  be  adjudged  to  the  lord ;  and  so  it 
might  happen  several  times,  to  the  harassing  of  the  lord, 
and  the  utter  contempt  of  the  king's  court.  To  remedy 
this,  it  was  ordained,  that,  after  judgment  for  return  of 
the  cattle,  the  sheriff  should  be  commanded  by  a  judicial 
writ,  quod  returnum  habere  faciat  de  averiis,  and  therein 
should  be  inserted  a  clause,  commanding  him  not  to  de- 
liver them  again  without  a  writ  making  mention  of  the 
judgment  passed  by  the  justices  (which  could  not  be  but 
by  a  writ  issuing  out  of  the  rolls  of  the  justices  before 
whom  the  plea  was  depending) ;  and  when  the  tenant  ap- 
plied to  the  justices  in  such  case  for  a  new  replevin  of 
his  cattle,  it  was  to  be  by  a  judicial  writ  commanding  the 
sheriff,  quod  capta  securitate  de  prosequendo,  et  etiam  de  averiis 
(or  cattallis)  retornandis,  vel  eoram  pretio,  si  returnum  adjudi- 

(a)  Upon  this  it  was  held  that  if  the  sheriff  took  insufficient  pledges  he  was 
liable  as  though  he  had  taken  no  pledges;  a  remarkable  instance  of  judicial 
construction  of  a  statute  according  to  its  object  and  spirit  ( Year-Book,  2  Hen. 
VI.,  15). 
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cetur,  etc.,  since  called  a  writ  of  second  deliverance.  Upon 
this  the  sheriff  was  to  make  deliverance  of  the  cattle  that 
were  returned  ;  and  to  attach  the  distrainer  to  appear  on 
a  certain  day  before  the  justices,  where  the  plea  was  to 
be  heard.  If  the  person  replevying  should  make  default, 
or  a  return  should  on  any  other  account  be  adjudged,  in 
this  second  replevin,  the  distress  was  ever  after  to  remain 
irreplevisable;  saving,  however, a  new  distress  for  any  new 
cause.1  The  writ  of  second  deliverance  is  similar  to  one  of 
the  same  kind  used  in  Bracton's  time,2  called  a  second  cap- 
tion, though  that  was,  as  it  should  seem,  an  original  writ. 
Indeed,  there  is  no  mention  in  Bracton  of  any  decisive  ef- 
fect that  writ  of  second  caption  had,  more  than  the  writ  of 
replevin  ;  and  the  making  the  cattle  irreplevisable  seems 
entirely  a  regulation  of  this  statute. 

The  proceeding  against  accountants  was  rendered  more 
strict  in  all  cases  of  servants,  bailiffs,  chamber-  0f  account. 
lains,  and  all  manner  of  receivers  who  were  aat3- 
bound  ad  compotum  reddendum  (a).  It  was  ordained,3  that 
when  the  lord  of  servants  of  that  kind  assigned  them 
auditores  compoti,  auditors  of  account,  and  they  were  found 
in  arrears,  their  bodies  should  be  arrested,  and  they  should 
be  sent,  on  testimony  of  such  auditors,  and  delivered  to 
the  next  gaol  of  the  king  in  those  parts,  there  to  be  kept 
by  the  sheriff  or  gaoler  in  ferries,  et  sub  bond  custodid,  at 
their  own  expense,  till  they  satisfied  all  arrears.  If  a 
person  so  delivered  to  custody  should  complain  that  the 
auditors  had  charged  him  with  receipts  which  never  came 
to  his  hands,  and  had  not  allowed  him  reasonable  dis- 

(a)  By  the  statutes  there  was  a  capias  ad  computandum,  an  arrest,  to  compel 
the  party  to  account,  and  if  he  would  not  account  he  was  condemned  in  the 
whole  amount  of  the  receipts  ( Y ear-Book,  41  Edw.  III.,  fol.  3).  And  the 
auditors  could  commit  the  party  to  prison  (45  Edw.  IV.,  fol.  14),  that  is,  to 
compel  payment  of  the  arrears ;  but  this  imprisonment,  which  was  for  a 
specific  time,  was  no  satisfaction  of  the  debt,  for  which  the  plaintiff  could 
still  sue  to  execution  (27  Hen.  VI,  8).  It  was  a  cumulative  or  additional 
remedy  which  was  thus  provided  by  the  statute,  in  favor  especially  of  mer- 
cantile debts.  After  arrest  the  account  was  taken,  and  the  certificate  of  the 
auditors  filed  in  the  court  (21  Hen.  VI,  26).  In  the  Mirror  this  statute  is 
objected  to  on  several  grounds,  that  it  gives  the  remedy  only  to  the  master ; 
and  that  auditors  are  assigned  without  the  assent  of  the  servant ;  that  the 
auditors  are  not  bound  to  allow  anything  but  at  their  pleasure  without  pun- 
ishment ;  that  recovery  is  ordained  against  the  servant,  and  not  the  surety 
or  the  goods ;  and  that  there  was  no  check  or  control  on  the  auditors  [Mirror, 
c.  v.,  s.  2). 

1  Ch.  2.  2  Vide  ante,  c.  viii.  3  Ch.  11. 
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bursements,  and  could  find  friends  who  would  become 
manucaptors  for  him,  and  undertake  to  bring  him  before 
the  barons  of  the  exchequer,  he  was  to  be  delivered  to 
them.  Further,  the  sheriff,  who  had  custody  of  him,  was 
to  scire  facias  the  lord  to  appear  at  a  certain  day  before  the 
barons  of  tbe  exchequer,  with  his  rolls  and  tallies  by 
which  lie  made  his  account;  and  in  the  presence  of  the 
barons,  or  auditors  whom  they  should  assign,  the  account 
was  to  be  rehearsed,  and  justice  done  between  the  parties. 
If  the  receiver  should  be  found  in  arrears,  he  was  to  be 
sent  to  the  Fleet  Prison.1  Upon  this  clause  was  framed 
the  writ  called  ex  parte  talis,  for  the  person  imprisoned  to 
bring  the  inquiry  before  the  court  of  exchequer. 

Thus  far  of  a  particular  method  of  proceeding  with 
accountants.  It  was  further  ordained  generally,  in  like 
cases  of  account,  that  if  the  accountant  fled,  and  would 
not  come  to  account,  he  was,  according  to  the  statute  of 
Marlbridge,2  to  be  distrained,  if  he  had  anything  whereof 
distress  could  be  made,  ad  veniendum  corum  justiciariis  ad 
eompotum  suum  reddendum. ;  and  if  upon  appearing  he  was 
found  in  arrear,  and  could  not  pay,  he  was  to  be  committed 
to  gaol,  as  before-mentioned.  If  he  fied,  and  it  was  cer- 
tified by  the  sheriff  that  he  was  non  inventus,  he  was  to  be 
demanded 3  from  county  to  county,  till  he  was  outlawed. 
It  was  moreover  declared,  that  persons  imprisoned  for 
such  matter  should  not  be  replevisable,  and  the  sheriff 
was  enjoined  not  to  permit  them  to  go  at  large,  either 
upon  a  writ  of  replegiare  or  otherwise,  without  the  assent 
of  the  lord,  on  pain  of  answering  to  him  for  the  damages 
he  had  sustained  by  such  servants,  according  to  the 
amount  he  could  make  out  per  patriam,  to  be  recovered  in 
an  action  of  debt.  If  the  gaoler  could  not  make  amends 
himself,  his  principal  was  to  be  liable  (a).     Thus  was  the 

(a)  Upon  this  a  liberal  construction  was  placed  which  very  much  enlarged 
the  scope  of  the  enactment.  It  was  held  that  by  tbe  equity  of  the  st;rtute 
debt  should  be  against  the  gaoler  upon  judgment  in  any  other  action  in  case 
of  an  escape  out  of  custody  ( Year-Book,  15  Edw.  IV.,  20).  This  is  a  re- 
markable illustration  of  the  principle  often  laid  down  in  the  construction  of 
these  ancient  statutes,  viz.,  that  remedial  statutes  are  to  be  construed  as 
largely  as  possible  so  as  to  extend  them  to  all  cases  within  "the  mischief." 
Thus  it  was  laid  down  that  a  statute  made  for  common  remedy  for  a  general 
mischief  shall  be  taken  by  equity  (  Year-Book,  11  Hen.  IV.,  76).  Thus  the 
statute  of  9  Edw.  Ill,  c.  v.,  said  that  the  executor  who  first  came  by  distress 

1  Gaola  de  Fleta  ('21  Hen.  VI.,  26).  '        Vide  ante,  c,  viii.        3  Ezigatur. 
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process  in  an  action  of  account  become  more  effectual. 
We  have  before  noticed  that  this  action  was  allowed  to 
executors  by  another  chapter  of  this  statute.1 

A  notion  it  seems  had  prevailed,  that  the  old  writ  de 
prohibitione  vasti,2  which  issued  in  cases  of  waste, 
required  the  parties  to  answer  only  for  waste 
done  subsequent  to  the  writ.  To  prevent  this  mistake, 
this  writ  of  prohibition  was  wholly  taken  away  by 
statute;3  and  there  was  substituted  in  its  place,  in  all 
cases  of  waste,  a  wTrit  of  summons ;  by  which  the  party 
complained  of  was  to  be  summoned  to  answer  for  waste 
done  at  any  time.  If  he  did  not  appear  upon  the  sum- 
mons, he  was  to  be  attached,  and,  after  the  attachment, 
distrained ;  and  if  he  did  not  appear  after  the  distress, 
the  sheriff  w7as  to  be  commanded,  quod  assumptis  securn  du- 
odecimo etc.,  in  propria  persona,  he  should  go  to  the  place 
wasted,  and  make  inquiry  of  the  wraste,  and  return  the 
inquisition ;  and  upon  that  inquisition  they  were  to  pro- 
ceed to  judgment,  as  directed  by  the  first  statute  of  West- 
minster, ch.  21.4  It  was  in  another  chapter5  ordained, 
that  when  two  or  more  had  a  wood,  a  turbary,  a  fishery, 
or  the  like,  in  common,  in  which  neither  knew  what  was 
his  several  right,  and  one  of  them  committed  waste 
against  the  will  of  the  others,  in  such  case  an  action  of 
waste  should  lie  ;  and  the  defendant,  when  judgment  wras 
to  pass,  should  have  his  election  to  take  his  share  in  a  cer- 
tain part  to  be  assigned  by  the  sheriff,  and  the  view  of 
his  neighbors  chosen  and  sworn  for  this  purpose ;  or  to 
take  nothing  in  future  from  the  said  common  but  what 
his  parceners  would  allow.  If  he  chose  to  take  his  share, 
it  was  to  be  allotted  him  in  the  place  wasted.  The  writ 
in  this  case  begun,  Cum  A.  et  B.  teneant  boscum  pro  indiviso, 
B.  fecit  vastum,  etc. 

In  favor  of  infants  it  was  provided,  that  if  they  were 
eloigned,  and  so  prevented  from  appearing  in  person, 
their  next  friends  might  be  admitted  to  sue  for  them  in 
all  cases  where  the  infants  could  maintain  an  action.6 
The  eloignment  has  been  considered  only  as  an  instance 

should  answer,  and  it  was  applied  to  him  who  first  came  by  capias,  quod  nota 
et  hoc  videtur  per  un  equitie  (24  Ediv.  III.,  48).  (So  on  the  statute  West.  1,  c_ 
xxxix.;  40  Assise,  fol.  2.     So  7  Hen.  VI,  7,  and  3  Hen.  VII.,  2.) 

1  Vide  ante,  c.  ix.  3  Ch.  14.  6  Ch.  22. 

8  Ibid.,  c.  vi.  *  Vide  ante,  c.  ix.  '  Ch.  15. 
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stated  for  an  example,  and  the  statute  has  always  been 
construed  as  giving  a  permission  in  all  cases  for  infants 
to  appear  by  their  next  friend  ;  which,  however,  is  noth- 
ing more  than  a  confirmation  of  the  common  law.  ■ 

Several  regulations  were  made  respecting  process.    Sher- 
of  execution    iffs  used  to  appoint  bailiffs  to  make  distresses, 

of  process.  w}10  were  not  known  to  be  regular  officers. 
This  was  sometimes  done  in  order  to  tempt  persons  to 
maue  resistance,  and  incur  the  penalty  of  contempt  of  the 
law.  Thus  was  it  made  the  means  of  extortion  ;  but  to 
prevent  it  in  future  it  was  ordained,  that  distresses  should 
not  be  made  but  by  the  bailiffs  sworn  and  known ;  and 
that  persons  convicted  of  distraining  otherwise,  should 
restore  damages  to  the  party  grieved  in  an  action  of  tres- 
pass, and  also  be  punished  as  for  an  offence  against  the 
king.1 

The  execution  of  process  by  sheriffs  was  regulated  by 
another  chapter.3  The  course  of  justice  was  much  im- 
peded by  the  neglect  of  sheriffs  in  making  return  of  writs, 
and  in  making  false  returns.  To  avoid  such  obstacles  to 
justice,  if  possible,  it  was  directed,  that  persons  who  ap- 
prehended the  negligence  of  sheriffs,  should  deliver  their 
writs  in  pleno  commitatu,  or  in  retro  commitatu,  as  it  was 
called  (which  it  seems  was  a  continuation  of  the  county 
court,  after  the  hearing  of  causes,  for  collecting  the  king's 
money  and  other  business),  and  that  a  billet  should  be 
taken  from  the  sheriff,  or  under-sheriff,  containing  the 
names  of  the  plaintiff"  and  defendant  in  the  writ,  with 
the  day  on  which  the  writ  was  delivered,  and  that  at  his 
request  the  seal  of  the  sheriff  or  under-sheriff  should  be 
affixed  in  testimony  thereof ;  but  if  the  seal  was  refused, 
the  testimony  of  knights  and  other  credible  persons  pres- 
ent was  to  be  taken,  and  their  seal  affixed.  After  this,  if 
the  sheriff  did  not  return  the  writ,  and  complaint  was 
made  thereof  to  the  justices,  a  judicial  writ  was  to  go  to 
the  justices  of  assize,  to  make  inquiry,  by  those  who  were 
present  at  the  delivery  of  the  writ,  what  they  knew  of 
the  delivery ;  and  if  it  appeared  upon  return  of  such  in- 
quisition, that  the  writ  was  delivered,  damages  were  to  be 
adjudged  to  the  party  grieved,  in  proportion  to  the  sub- 
ject of  the  action,  and  the  inconvenience  incurred.     The 

1  Ch.  37.  2  Ch.  39. 
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same  course  was  also  to  be  taken  when  the  sheriff  returned, 
that  the  writ  came  too  late  to  be  executed. 

Sheriffs  sometimes  returned,  mandavi  ballko,  that  they 
had  commanded  the  bailiff'  of  a  certain  liberty,  who  had 
done  nothing  therein ;  and  then  they  would  name  some 
liberty,  which,  in  truth,  had  no  return  of  writs.  To  cor- 
rect this,  it  was  ordained  that  the  treasurer  and  barons  of 
the  exchequer  should  deliver  to  the  justices  a  roll  of  all  the 
liberties,  in  every  county,  that  had  the  return  of  writs.  If 
a  sheriff  returned  that  he  commanded  the  bailiff  of  a  lib- 
erty not  contained  in  that  roll,  he  was  punished  as  a  dis- 
heritor,  says  the  statute,  of  the  king.  But  if  he  returned 
that  he  had  commanded  the  bailiff  of  some  liberty  inserted 
therein,  ho  was  then  commanded,  quod  non  omittas  propter, 
pr&dietam  Ubertatem,  but  to  execute  the  writ,  scire  facias  the 
bailiffs  to  appear,  and  say  why  they  did  not  execute  the 
king's  writ.  If  they  came  and  acquitted  themselves,  by 
saying  they  were  not  required  so  to  do,  the  sheriff  was 
to  be  condemned  both  to  the  lord  of  the  liberty  and  to 
the  party  to  the  suit,  who  had  suffered  by  the  delay.  If 
the  bailiffs  did  not  appear  at  the  day,  or  did  not  on  their 
appearance  acquit  themselves  in  the  above  way,  in  every 
subsequent  judicial  writ,  through  the  whole  action,  there 
was  to  be  the  same  cause  of  non  omittas. 

Another  instance  in  which  sheriffs  frequently  failed,was  in 
executing  the  clause  de  exitibus,  etc.,  for  levying  issues ;  some- 
times returning  that  there  were  none,  or  small ;  and  some- 
times saying  nothing  at  all  of  issues.  To  such  return,  there- 
fore, it  was  now  ordained,  the  plaintiff  might  ojf'erat  verijicare 
that  the  sheriff  could  answer  for  larger  issues;  upon  which 
a  judicial  writ  was  to  go  to  the  justices  of  assize  to  make 
inquiry,  in  presence  of  the  sheriff,  if  he  pleased  to  be  there, 
for  what  issues  he  could  answer,  from  the  date  of  the  writ 
to  the  return ;  and  if  it  was  proved  that  he  had  not  an- 
swered for  the  whole,  he  was  to  be  estreated  into  the  ex- 
chequer for  the  overplus,  and,  besides,  was  to  be  amerced 
for  the  concealment.  The  sheriff  was  also  enjoined  by  this 
statute  to  consider  all  rents,  corn  in  the  grange,  and  all 
movables  (except  the  furniture  of  horses  and  household 
utensils;  as  issues.  Sheriffs  were  to  be  punished  for  their 
first  and  second  offences  by  the  justices  of  assize;  but  for 
the  third,  only  coram  rege. 

It  was  commanded,  that  sheriffs  should  never  in  future 
vol.  ii.  —  41  2  F 
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return,  that  they  were  prevented  from  executing  a  writ  by 
the  interference  and  resistance  of  some  potent  lord,  as  this 
was  a  disgrace  to  the  king's  authority  and  crown ;  and 
whenever  a  sheriff  was  informed  by  his  bailiffs  that  such 
resistance  was  made,  he  was  to  proceed  immediately  with 
the  posse  comitatus  to  support  him  in  executing  the  king's 
command.  If  it  was  proved  to  be  false,  he  was  immedi- 
ately to  commit  the  bailiffs  to  prison  ;  if  true,  he  was  to  do 
the  same  with  the  offenders,  who  should  not  be  delivered 
without  the  special  command  of  the  king.  If  he  was  still 
resisted,  he  was  to  certify  to  the  court  the  names  of  the  re- 
sisters,  with  those  who  were  aiding,  consenting,  command- 
ing, and  favoring  them ;  who  were  to  be  attached  per  corpora 
by  a  judicial  writ  to  appear  coram  rege;  and  if  they  were 
convicted,  they  were  to  be  punished  at  the  pleasure  of  the 
king. 

Another  complaint  against  sheriffs,  hundredors,  and 
of  summon-  bailiffs  of  liberties  was,  that  they  put  infirm 
mg  jurors,  persons,  and  those  who  lived  out  of  the  country, 
upon  juries;  and  summoned  a  greater  number  than  was 
necessary,  only  to  get  money  for  dispensing  with  their  at- 
tendance; so  that,  after  all,  assizes  and  juries  very  fre- 
quently would  not  be  taken  for  want  of  jurors.  It  was 
therefore  ordained,1  that  in  one  assize  no  more  should  be 
summoned  than  twenty-four ;  and  that  old  men  above  sev- 
enty, those  who  were  incurably  ill,  or  at  the  time  of  the 
summons  were  ill,  or  not  resident  in  the  country,  should 
not  in  future  be  put  on  juries,  or  lesser  assizes;  nor  any 
one  who  had  not  some  freehold  of  the  value  of  twenty 
shillings  per  annum,  within  the  county  where  the  assize  or 
jury  was  to  be  taken,  or  of  forty  shillings  without  it;  un- 
less they  were  witnesses  to  charters  or  other  writings,  whose 
presence  was  absolutely  necessary  (a).    As  to  great  assizes, 

(a)  Tiie  remedy  of  the  party  at  the  trial  was  challenged;  and  in  Britton 
there  is  a  chapter  on  "  De  chalenge  de  jurors,"  in  which  the  various  grounds 
of  challenge  are  enumerated,  on  conviction  of  any  infamous  ofience:  "Ne 
ceux  que  ne  ount  point  descretion  ne  eux  que  sont  excommenges  ne  mese 
ans  de  commune  gents  outer,  ne  prestres  ne  clers  dedens  seynt  ordres  ne  fern- 
raes  ne  ceux  que  sont  passes  le  age  de  lxx.  ans,  ne  villayns  ne  ceux  que  a 
ascun  des  partres  sent  destreynables,  on  seigniour,  ou  conseillers,  on  conn- 
tours"  (pleaders).  Want  of  proper  qualification  has  always  been  deemed  a 
ground  for  challenge.  From  this  time  there  was  a  long  series  of  statutes  on 
the  subject,  until  they  were  all  consolidated  in  the  jury  act,  6  Geo.  IV.,  c.  60. 

1  Ch.  38. 
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where,  on  account  of  the  small  number  of  knights,  it  might 
be  inconvenient  to  affix  any  such  qualification,  it  would  be 
sufficient  if  they  had  freehold  of  any  value  in  the  county. 
If  any  officer  offended  against  this  act,  he  was  to  answer  in 
damages  to  the  party  grieved,  and  be  amerced  to  the  king 
by  the  justices  of  assize,  who  were  to  hear  complaints  on 
this  statute.  The  qualifications  of  jurors  were  altered  by 
the  statute  de  Us  qui  ponendi  in  assists,  21  Edw.  I.,  st.  1, 
which  requires  those  who  were  on  juries  out  of  their  coun- 
ties (which  was  the  case  in  trials  at  the  bar  of  the  courts 
at  Westminster)  to  have  land  or  tenements  of  one  hundred 
shillings  per  annum,  and  those  within  the  county  of  forty 
shillings;  those  before  justices  assigned,  or  other  ministers 
of  the  king,  appointed  to  take  inquests,  juries,  or  other 
recognitions,  forty  shillings  per  annum;  but  as  to  those  be- 
fore the  justices  itinerant,  and  in  cities,  boroughs,  and  other 
mercantile  towns,  they  were  to  remain  as  at  common  law. 
Respecting  jurors  in  general,  it  was  enacted  by  statute  ar- 
ticidi  super  chartas,  28  Edw.  I.,  c.  9,  that  such  persons  should 
be  put  on  inquests  and  juries  as  were  next  neighbors ;  those 
who  were  most  sufficient,  and  least  suspicious;  under  pain 
of  paying  double  damages  to  the  party  complaining,  and 
being  amerced  to  the  king. 

To  return  to  the  statute  of  Westmin.  2.  Some  further 
regulations  were  made  for  the  forwarding  of  suits ;  these 
we  shall  proceed  to  mention.  As  the  law  now  stood,  a 
warrantor,  if,  upon  denying  the  warranty,  it  was  found 
against  him,  suffered  no  other  penalty  but  an  amercement, 
and  being  obliged  to  warrant;1  but  it  was  now  thought 
proper  to  make  the  warrantor,  in  such  case,  lose  his  land, 
as  the  tenant  would ;  and  further,  to  prevent  collusion 
and  delay,  it  was  provided,  that  where  the  tenant  and 
warrantor  were  at  issue,  the  demandant  might  pray  a  ve- 
nire facias,  to  try  the  matter.2  We  have  seen  what  great 
delay  was  occasioned  by  the  essoin  de  malo  lecti.  To  pre- 
vent the  long  and  tedious  course  of  ascertaining  the  truth 
of  this  essoin  by  the  writ  de  faciendo  videre,3  it  was  now 
provided,4  that  the  party  might,  in  the  iter  of  justices 
(which  has  been  extended  by  construction  to  the  common 
pleas),  take  issue  whether  languidus  or  not;  and 
if  it  was  found  against  the  essoin,  that  it  should 

1  Vide  ante,  c.  vii.  2  Cli.  6.  3  Vide  ante,  c.  vij.  *  Ch.  17. 
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be  turned  to  a  default.  This  essoin  de  malo  lecti  was 
wholly  taken  away  in  a  writ  of  right  between  two  claim- 
ing by  the  same  descent ;  as  between  parceners.  It  had 
been  enacted  by  statute  Marlb.,  c.  13,1  that  after  a  person 
had  put  himself  on  an  inquest  he  should  have  only  one 
essoin ;  but  this  is  not  limiting  at  what  precise  stage  he 
should  have  that  essoin,  and  as  defendants  would  some- 
times take  it  upon  the  writ  of  habeas  corpora  juratorum, 
the  consequence  was,  that  the  jurors  lost  their  issues,  and 
the  inquest  was  not  taken  ;  it  was  therefore  (principally 
for  the  ease  of  jurors)  now  provided,2  that  the  essoin 
should  be  taken  at  the  next  day;  which  must  be  upon 
the  venire  facias,  and  not  after  (a).  This  alteration,  like 
that  of  the  statute  of  Marlbridge,  which  it  was  meant  to' 
amend,  has  been  construed  to  relate  only  to  personal  ac- 
tions. Again,  as  at  common  law,  no  essoin  was  to  be 
allowed,  where  a  day  was  given  prece  partium,  and  the 
parties  agreed  to  come  without  an  essoin.3  Again,  whereas 
by  the  statute  Westmin.  I4  an  essoin  was  taken  from  the 
tenant  in  certain  assizes,  after  appearance,  it  was  now  in 
like  cases  to  be  taken  from  the  demandant.5 

The  view,  which  likewise  created  much  delay  in  real 
actions,  was  dispensed  with  in  some  instances.  It  was 
ordained,6  that  where  land  was  lost  by  default,  and  the 
loser  brought  a  new  action  ;  and  where  a  writ  was  abated 
by  a  dilatory  exception,  after  a  view,  as  by  non-tenure, 
or  misnaming  of  the  place ;  no  view  should  be  granted 
in  a  second  action.  In  the  following  cases  there  was 
to  be  no  view  at  all :  in  a  writ  of  dower,  where  the  land 
was  aliened  to  the  tenant  and  his  ancestor,  for  he  could 
not  but  know  the  land  himself;  in  a  writ  of  entry,  after 
a  former  writ  quashed  for  assigning  the  entry  wrong,  in 
which  there  had  been  a  view;  and  in  all  writs  grounded 
upon  a  demise  to  the  tenant  himself  from  the  plaintiff  or 

(a)  Upon  this  it  was  laid  down  that  a  statute  must  have  a  reasonable  con- 
struction, and  though  the  statute  said,  that  after  any  one  had  put  himself  in 
any  inquisition,  the  next  day  should  be  allowed  to  have  an  essoin,  yet  to  him 
who  came  by  the  exigent  or  cape  corpus,  and  joined  issue,  there  should  not  be 
an  essoin,  for  he  should  remain  in  custody,  or  be  released  on  mainprise,  and 
so  was  present  in  court  ( Year-Book,  35  Hen.  VI.,  53). 

1  Vide  ante,  c.  viii.  2  Ch.  27. 

3  At  common  law,  an  essoin  was  allowed  on  a  day  given  prece parlium  ;  but 
not  if  expressly  given  sine  essonio.     Compare  ante,  c.  viL 

*  Viz.,  ch.  42.     Vide  ante,  c.  ix.  5  Ch.  28.  6  Ch.  48. 
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his  ancestors,  dumfuit  infra  cetatem,  non  compos,  in  prisona, 
and  the  like.  In  these  provisions,  the  legislature  seems 
to  have  acted  upon  the  principles  which  governed  on  this 
subject,  in  the  latter  reign.1 

The  other  improvements  made  in  the  administration 
of  justice  were  of  a  more  striking  nature  than  those  that 
have  just  been  mentioned,  and  claim  a  more  particular 
regard;  such  as  an  execution  given  against  land  by  elegit : 
the  introduction  of  bills  of  exception  ;  and  the  proceed- 
ing by  scire  facias  to  revive  a  judgment  of  a  year's  stand- 
ing. These  we  shall  speak  of  first,  as  more  worthy  the 
consideration  of  a  modern  reader.  The  remainder  of  this 
statute  relates  to  the  real  remedies  so  much  practised  in 
those  days,  and  which  we  have  reserved  to  be  thrown  to- 
gether at  the  conclusion  of  these  provisions  for  the  better 
administration  of  civil  justice. 

Both  Glanville  and  Bracton  pass  over  personal  actions 
so  slightly  as  to  give  us  no  information  concerning  the 
execution  that  might  be  had  thereon.  We  have  seen  that 
there  was  a  process  against  the- chattels  and  the  land  also 
to  compel  an  appearance,2  and  in  cases  of  outlawry,  both 
might  be  taken  ;  but  it  does  not  appear  that  the  land, 
like  the  goods,  was  ever  sold,  or  delivered  to  the  plaintiff 
in  satisfaction  of  his  debt  (a).     It  was  only  in  real  actions 

(a)  In  the  Mirror  it  is  stated,  that  in  personal  actions  on  defaults,  defend- 
ants were  distrained  to  the  value  of  the  demand;  and  for  default  after  de- 
fault judgment  was  given  for  the  plaintiff;  and  that  if  the  defendant  had 
land,  he  should  not  be  arrested,  but  the  judgment  by  default  was  in  force,  and 
the  plaintiff  should  have  the  land  to  hold  until  satisfaction  was  made  (c.  iv., 
s.  5),  and  so  on  in  real  actions  the  land  was  to  be  adjudged  to  the  plaintiff  to 
hold  as  a  distress  (c.  vii.).  It  is  plain  that  it  was  so,  either  on  default  before 
judgment  or  after  judgment,  whether  by  default  or  otherwise.  The  land  was 
looked  upon  as  the  real  security,  and  it  was  only  held  to  enforce  appearance, 
or,  after  judgment,  to  enforce  payment.  So  as  to  mixed  actions,  which  in- 
cluded debt  and  contract,  the  defendants  were  distrainable  by  all  their  goods 
and  lands,  till  they  appeared  and  answered ;  and  the  issues  (of  the  lands) 
came  to  the  profit  of  the  lord  of  the  court  (s.  8).  Thus  the  seizure  was  only 
as  a  mode  of  coercion,  there  was  no  power  to  sell  the  goods  any  more  than  to 
sell  the  land.  It  is  manifest  it  was  the  same  after  judgment  as  before.  Noth- 
ing is  said  in  the  Mirror  as  to  execution  in  the  sense  of  an  actual  levy  of  the 
money.  The  plaintiff  only  had  power  to  seize  and  hold  land  and  goods  as  a 
distress,  and  at  common  law  a  distress  could  not  be  sold.  There  was  coercion, 
but  not  execution,  at  common  law,  save  in  actions  for  assault  or  injury  to  the 
person,  when  arrest  was  allowed  on  mesne  process,  and  therefore  on  final 
process  or  execution.  For  the  rule  seems  always  to  have  been  that  the  pro- 
cess allowed  on  default  before  judgment,  was    allowed    upon  default  after 

1  Vide  ante,  c.  vii.  2  Ibid. 

41* 


486  EDWARD   I.  [CHAP.  X. 

that  the  land  was  taken;  except,  indeed,  in  the  cases  pro- 
vided for  by  the  late  statute  de  mercatoribus.1  But  now  it 
was  enacted  as  follows:  that  when  a  debt  was  recovered 
or  acknowledged,  or  damages  adjudged,  in  the  king's 
court,  the  plaintiff  should  have  his  election  either  to  have 
a  writ  quod  vicecomis  fieri  facias2  de  terns  etcataUis;  or  one 
commanding,  quod,  vicecomes  Uberet  ei  omnia  catalla  debitoris 
(excepiis  bobus,  et  affris  carucce),  et  medietatem  terr^e  su;e, 
quousq;  debitum  fuerit  levatum,  per  rationabile  pretium,  vet  cx- 
tentam.  The  statute  ordained,  that  if  a  person  was  ejected 
from  a  freehold  so  delivered  to  him,  he  should  have  his 
writ  of  novel  disseisin,  and  redisseism,  if  necessary.3 
Upon  this  there  was  framed  a  writ  of  execution,  called 
an  elegit,  from  the  words  of  the  statute;  and  if 
a  plaintiff  or  conusee  prayed  this  writ,  the 
entry  on  the  roll  was,  quod  elegit  sibi  executionem  fieri  de 
omnibus  catallis,  et  medietate  terrce,  etc.,  and  the  writ  was,  ac 
cum  idem  H.juxta  statutum  inde  editum  elegerit  sibi  libe- 
ra ri  pro  prcedictis  20  libris  omnia  catalla,  et  medietatem  terrai 
ipsius  R.,  etc.4  Thus  was  land  made  directly  liable  to  an- 
swer for  debts,  contrary  to  the  general  policy  of  the  feudal 
institution.  We  have  seen,  that  in  the  case  of  a  mer- 
chant, lands  of  a  particular  kind  might  be  taken  in  exe- 

judgment;  for  non-payment  of  the  debt,  or  non-render  of  the  property  in 
dispute,  was  in  fact  a  default.  Then  the  present  statute  gave  the  plaintiff 
lus  option  or  election,  either  to  have  the  land  to  hold,  as  before,  and  levy  the 
debt  out  of  the  profits,  or  to  levy  it  on  the  goods;  and  it  should  seem  that  it 
was  not  intended  that  the  creditor  should  have  both,  even  in  succession, 
so  as  to  enable  him  to  resort  to  one  to  remedy  the  deficiency  of  the  other. 
That  has  been  by  usage.     And  see  Practon,  lib.  v.,  fol.  440. 

1  Vide  ante,  c.  ix. 

*  The  common  language  of  our  law-books  has  been,  that  the  writs  of  levari 
facias  and  fieri  facias  were  at  the  common  law.  Considering  the  silence 
of  Glanville  and  Bracton  about  execution  in  personal  actions,  there  is  no  di- 
rect authority  either  to  contradict  or  support  that  opinion.  It  seems,  how- 
ever, doubtful  whether  those  writs  eo  nomine  are  of  such  ancient  date;  and  it 
is  not  improbable  that  the  latter  might  have  obtained  both  its  name  and  ex- 
istence from  the  words  of  this  act.  From  the  mere  penning  of  the  statute, 
the  fieri  facias  appears  as  much  a  new  regulation  as  the  medietatem  terra.  It 
is  probable  that  the  distringas  per  terras  et  catalla,  which  was  the  mesne  pro- 
cess in  personal  actions,  was  the  process  of  execution  likewise.  The  legis- 
lature seem  to  have  an  eye  to  this  process  in  the  terms  de  terris  et  catallis. 
But  the  writ  of  fieri  facias,  properly  so  called,  never  contained  anything  de 
terris.  This  defect  is  supplied  by  the  levari  facias.  Thus  these  two  writs 
reach  all  the  objects  that  could  be  touched  by  the  old  process  of  distringas; 
and  were  with  that  view,  perhaps,  framed  after  this  act,  if  not  upon  the 
authority  of  it.      Vide  ante,  c.  viii. 

3  Ch.  18.  *  2  Inst.,  395. 
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cution ;  but  after  this  general  authority  had  been  given 
to  take  lands  by  writ  of  elegit,  the  merchant's  security 
was  enlarged  still  further  by  the  second  statute  on  that 
subject ;  so  that  the  whole  of  a  man's  land  was  made 
liable  to  a  statute-merchant,  while  only  half  could  be 
taken  by  elegit. 

The  reasons  for  ordaining1  a  bill  of  exceptions  was  this: 
a  writ  of  error  might  be  had,  whenever  there  was  error  on 
the  record.  But  it  sometimes  happened,  that  the  parties 
might  allege  matter  of  exception  ore  tenus  in  court,  as  the 
method  was  in  these  days,  which  the  justices  would  over- 
rule (a);  and  matter  that  was  so  overruled, as  it  was  never 

(a)  The  previous  clause  or  chapter  throws  great  light  upon  the  real 
meaning  of  the  present,  as  to  bills  of  exception.  That  clause  provided  that 
judges  should  not  force  jurors  to  a  general  verdict,  or  one  precise  to  the 
point,  but  that  jurors  might  return  a  special  verdict,  setting  forth  the  facts 
for  the  judgment  of  the  court:  "  Justiciarii  non  compellant  juratores  dicere 
prsecise  se  sit  disseisina  vel  non,  dnmmodo  dicere  voluerint  veritatern  fact! 
et  petere  auxilium  justiciarii."  Upon  which  Lord  Coke  said:  "It  hath 
been  resolved  that  in  all  actions,  personal,  real,  or  mixed,  and  upon  all  issues 
joined,  general  or  special,  the  jury  might  find  the  special  matter  of  fact  per- 
tinent, and  tending  only  to  the  issue  joined;  and  thereupon  pray  the  discre- 
tion of  the  court  for  the  law,  and  this  the  jurors  might  do  at  the  common 
law,  not  only  in  cases  between  party  and  party,  whereof  the  act  putteth  an 
example  of  the  assize,  but  also  in  pleas  of  the  crown  at  the  king's  suit.  And 
note,"  he  says,  "the  next  clause  of  the  act  in  affirmance  also  of  the  common 
law."  The  next  clause  is  as  to  bills  of  exception:  "Cum  aliquis  implaci- 
tatus  proponat  exceptionem  et  petat  quod  justiciarius  earn  allocent,  quara  si 
allocari  noluerint,  si  ille  qui  exceptionem  proposuerit  scribat  illara  excep- 
tionem, justiciarii  apponent  sigilla  sua,"  etc.  Upon  which  Lord  Coke  says: 
"  At  the  common  law,  before  the  enacting  of  the  act,  a  man  might  have  had 
a  writ  of  error  for  an  error  in  law,  in  redditione  judicii,  in  redditione  execu- 
tionis,  or  in  proeessu,  and  this  error  in  law  must  be  apparent  in  the  record ; 
for  the  writ  of  error  saith :  Quia  in  recordo,  etc.,  error  interveniet  mani- 
festos. Or  for  error  in  fact,  by  alleging  matter  out  of  record,  as  death  of 
either  party  before  judgment.  Now,  the  mischief  was,  that  when  the  party 
did  offer  to  allege  any  exception,  and  the  justice  overruled  it,  so  as  it  was  not 
entered  of  record ;  this  the  party  could  not  assign  for  error,  because  it  did 
not  appear  upon  the  record,  nor  was  error  in  fact  but  error  in  law"  (2  Inst., 
426).  It  is,  however,  to  be  observed  that  a  party  might  demur  upon  the 
evidence,  and  on  such  demurrer  bring  error ;  that  being  in  effect  an  excep- 

1  It  appears  from  the  following  case,  that  a  bill  was  a  mandate  of  an 
authority  inferior  to  that  of  a  writ.  In  8  Edw.  II.,  upon  an  issue  whether 
ancient  demesne  or  not,  a  bill  sealed  with  the  seal  of  one  of  the  justices  of 
the  bench  was  sent  to  the  treasurer  and  barons  of  the  exchequer  to  certify 
the  court  of  the  fact;  but  they  paid  no  regard  to  the  mandate,  as  it  was  only 
a  bill;  and  therefore  the  same  justice  sent  a  writ,  returnable  in  the  bench  at 
a  gi-neral  return  day.  Mayn.  277.  [The  author  failed  to  observe  that  a  bill 
was  not  mandatory,  as  a  writ  is.  A  bill  was  rather  in  the  nature  of  a  com- 
plaint; hence  the  process  in  the  king's  bench  was  by  bill,  in  the  nature  of  a 
petition  or  original  writ.     Bro.  Abr.,  "Bill,"  c.  xii.] 
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entered  upon  the  record,  could  not  be  assigned  for  error. 
It  was  therefore  now  provided1  as  follows:  that  where 

tion  allowed,  fur  if  the  exception  or  demurrer  were  disallowed,  it  would  not 
be  entered  of  record,  and  then  the  evidence  would  not  be  entered  of  record  ; 
but  if  it  were  so,  then  the  other  party,  the  party  demurred  against,  might 
bring  error,  if  it  was  ultimately  allowed  by  the  bill  court  (2  Rolle's  Reports, 
117;  Baker's  Case,  Cro.  Eliz.,  753;  Wright  v.  Pendar,  Al.,  18;  Cockridge  v. 
Fanshawe,  Dougl.,  119;  Rastull's  Entries,  tit.  Demurrer,  Scholastica's  Case, 
Plowd.,  405),  the  evidence  being  entered  on  the  record,  and  the  demurrer  or 
exception  thereto,  that  is,  that  it  was  not  sufficient  to  maintain  the  issue 
incumbent  on  the  party  offering  it.  If  such  demurrer  was  received,  and 
entered  with  the  evidence,  then  the  exception  was  so  far  allowed  at  nisi  prius 
as  to  be  entered  of  record,  and  thus  to  admit  of  a  writ  of  error.  So,  again, 
if  the  jurors  returned  a  special  verdict,  setting  forth  all  the  facts.  But  if 
this  was  not  done,  and  the  judge  would  not  receive  and  record  the  "excep- 
tion," whether  in  the  form  of  a  demurrer  to  the  whole  of  the  evidence,  or 
of  objection  to  the  admissibility  of  any  part  of  it,  or  otherwise,  then  there 
was  a  necessity  for  the  power  given  by  this  statute,  enabling  the  party 
excepting  himself  to  write  down  the  exception,  and  making  it  imperative  on 
the  judge  to  seal  it,  and  return  it  as  part  of  the  record.  Such  was  the  scope 
of  the  statute  which  turns  on  the  term  "exception."  There  is  nothing  in 
which  the  influence  and  effect  of  usage,  in  controlling  and  determining  the 
operation  of  our  more  ancient  statutes,  has  been  more  marked  or  manifest 
than  in  regard  to  this  subject  of -bills  of  exception.  It  is  not  too  much  to 
say,  perhaps,  that  the  modern  notion  of  it  is  just  the  opposite  of  its  ancient 
sense  and  meaning.  To  begin,  what  is  now  understood  as  the  "  exception  " 
is  always  to  the  ruling  of  the  judge,  whereas,  in  the  original  meaning  of  the 
phrase,  it  was  always  appjied  to  an  objection  to  the  case  of  the  opposite  party. 
This  is  the  sense  in  which  the  term  was  used  in  Bracton's  Treatise,  written  not 
long  before  the  statute  passed,  and  in  which  it  was  evidently  borrowed  from 
the  phrase  "  exceptio,"  in  the  Roman  law.  The  last  book  is  entirely  occu- 
pied with  the  subject,  and  is  entitled  "  De  exceptionibus."  And  it  treats  of 
exceptions  thus  :  "  In  primis  videndum  quid  sit  exceptio,  et  sciendum  quod  ex- 
ceptio est  actionis  elisio,  per  quain  actio  perimitur,  vel  differtur."  Then  there 
follows  an  elaborate  disquisition  on  the  nature  of  exceptions,  which  compre- 
hends all  the  objections  that  could  be  made  to  actions.  For  example,  "  Exceptio 
de  defectu  probationis,  per  lapsum  temporis,"  etc.  (fol.  437).  "  Excepere  etiao 
poterit  tenens  contra  petentem  quod  licet  jus  ei  descenderit  sicut  petens  dicit, 
tamen  non  valet  petjtio  sua  nee  actio  pro  defectu  probationis"  (fol.  438). 
Thus  it  was  always;  the  "exception"  was  against  the  case  on  the  other  side, 
and  usually  was  against  the  case  for  the  plaintiff,  or  it  was  some  answer  to 
it,  as,  for  instance,  the  party  sued  might  except  to  the  case  that  it  was  ?-es 
judicata,  "  Item  competit  tenenti  exceptio  rei  judicata?  ut  si  antecessor  petentis 
rem  petitam  amiserit  per  judiciam  ....  hsec  omnia  probari  possunt  per  ro- 
tulos  et  recorda  justitarii"  (fol.  436).  So  that  the  "exception"  might  be  one 
grounded  on  matter  of  fact,  which  required  proof;  and  hence  Bracton  says 
that  if  it  failed  in  proof,  the  party  bringing  it  forward  would  lose  judgment, 
"Siquis  autem  in  probatione  exceptionis  defecerit,  amittet  per  judicium" 
(fol.  401).  And  thus,  therefore,  the  exception  would  always  be  directed 
against  the  case  on  the  other  side,  and  the  justices  would  have  to  determine 
upon  it;  and  either  party  —  the  party  excepting,  or  the  party  excepted 
against — might  have  reason  to  be  dissatisfied  with  the  ruling,  either  for  or 
against  the  exception,  as  the  case  might  be.     But  as  error  only  lay  on  matter 

1  Ch.  31. 
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any  one  was  impleaded  before  the  justices,  and  proposed 
any  exception,  and  prayed  it  might  be  allowed,  but  the 

of  record,  the  result  was  that  whether  the  exception  were  regarded  or  over- 
ruled, neither  party  could  appeal  against  the  ruling  beyond  the  court  where 
it  was  pronounced.  The  terms  of  the  .statute,  it  will  be  observed,  applied 
only  to  the  case  of  an  exception  disallowed;  but  according  to  the  usual  mode 
of  construing  ancient  statutes,  it  was  construed  largely  and  liberally,  as  ap- 
plying equally  to  either  class  of  cases,  that  is,  to  exceptions  allowed  or  dis- 
allowed. Still,  it  was  understood  in  ancient  times  that  the  appeal  was  on  the 
ruling  or  decision  upon  an  exception  to  the  case  of  the  opposite  party,  though 
it  might  be  to  the  sufficiency  of  the  proof.  The  term  "bill"  used  in  the 
statute  was  the  phrase  used  for  a  statement  of  a  cause  of  complaint.  Hence 
it  was  the  form  of  process  in  the  king's  bench;  "a  man  shall  have  bill  in 
banco  regis,"  etc.  (  Year-Book,  7  Henry  VI,  41) ;  "bill  of  debt,  by  which  J.  S. 
petit  de  B.,"  etc.  So  the  phrase,  "bill  in  chancery"  (2  Richard  III.,  12). 
In  one  of  the  earlier  Year-Books  it  is  laid  down  that  the  order  of  exceptions 
was— 1.  To  the  jurisdiction  ;  2.  To  the  person;  3.  To  the  court;  4.  To  the 
writ;  and,  lastly,  to  the  action  (17  Edw.  III.,  74;  19  Henry  VI,  10).  Britton 
treats  carefully  of  various  kinds  of  "  exceptions,"  as  also  does  Bracton ;  and 
some  of  these  exceptions  were  such  as  could  be  taken  at  the  trial,  being  to 
the  sufficiency  or  admissibility  of  evidence  to  sustain  the  issue.  The  making 
of  an  exception,  however,  did  not  necessarily  raise  a  question  as  to  the  whole 
of  the  evidence,  and  that  was  the  object  of  a  special  verdict.  It  should  be 
observed  that  the  present  enactment  was  confined  to  cases  of  exceptions;  and 
though  this  might  include  cases  where  the  exception  was  to  the  whole  case 
on  the  other  side,  for  insufficiency  to  maintain  the  issue,  and  in  such  cases 
the  whole  of  the  evidence  would  be  put  on  the  record  and  brought  before  the 
court  of  error,  yet  it  might  be  only  an  exception  to  part  of  the  case,  and  it 
could  not  apply  to  cases  where  there  was  evidence  on  both  sides,  and  where 
the  question  could  not  be  raised  in  the  form  of  an  exception  to  the  case  on 
one  side,  the  object  being  to  obtain  the  judgment  of  the  court  upon  the  wliole 
of  the  facts.  Thus  in  such  cases  the  course  of  the  common  law  presented 
the  procedure  by  special  verdict,  already  provided  for  in  the  previous  enact- 
ment above-mentioned.  That,  however,  being  a  rather  formal,  prolix  kind 
of  proceeding,  the  practice  of  the  courts  very  soon  provided  another,  less 
formal  and  more  convenient ;  and  the  simple  proceeding  by  special  case,  in 
which,  on  a  point  reserved  at  the  trial,  the  counsel  stated  the  case  at  the  bar, 
and  obtained  the  opinion  of  the  court  thereon.  The  Year-Books  are  full  of 
casts  in  which  it  is  said  that  counsel  "  vient  al  barre,"  and  stated  such  and 
such  facts,  and  prayed  the  opinion  of  the  court  thereon.  This  was  a  "spe- 
cial case."  In  more  modern  times  the  "special  case"  was  more  frequently 
stated  in  writing,  especially  —  and,  indeed,  necessarily  so  —  if  the  question 
arose  on  documents;  and  the  reports  of  Salkeld  contain  as  many  special 
cases  as  special  verdicts.  After  this  statute,  as  before,  the  course  taken  when 
it  was  desired  to  have  the  judgment  of  the  court  upon  all  the  facts,  was  to 
have  them  set  forth  in  a  special  verdict,  or,  as  they  said,  "at  large"  (  Irar- 
Book,  41  Edw.  Ill,  fol.  10 ;  30  Edw.  Ill,  fol.  'i3).  And  upon  the  doubt  as  to 
the  law,  the  case  would  be  adjourned  to  Westminster,  where  the  opinion  of 
the  court  would  be  taken  (43  Assize,  fol.  1) ;  and  then,  if  necessary,  the  case 
could  be  taken  to  error,  as  the  special  verdict  set  out  the  facts  at  large  upon 
the  record.  But  if  the  parties  were  satisfied  with  the  decision  of  the  court 
in  which  the  action  was  brought,  the  case  need  go  no  further;  so  in  effect  it 
was  a  reservation  of  the  case  for  the  judgment  of  the  court.  If  the  jurors 
were  in  doubt,  they  could  find  the  facts  at  large,  and  put  the  matter  in  the 
discretion  of  the  court  (38  Assize,  fol.  9;  43  Assize,  fol.  41;  29  Assize,  fol.  40). 
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justices  would  not  allow  it;  then  lie  might  write  down 
the  exception,  and  pray  the  justices  to  put  their  seals  to 
it,  which  they  should  do  ;  and  if  one  refused,  another 
might  do  it.  If,  after  this,  the  king,  upon  complaint  of 
what  the  justices  had  done,  caused  the  record  to  come  be- 
fore him,  and  that  exception  was  not  found  therein,  and 
the  complainant  showed  it  written  down,  with  the  seal 
of  the  justice  appendant,  then  the  justice  should  be  com- 
manded to  appear  at  a  certain  day  to  acknowledge  or  deny 
his  seal ;  and  if  it  was  not  denied,  then  they  were  to  pro- 
ceed and  determine  whether  that  exception  ought  to  have 
been  refused  or  not  (a).    After  this  statute  it  should  seem 

There  is  reason  to  believe  that  the  practice  upon  this  ancient  statute  has 
hardly  been  appreciated  in  modern  times,  when  it  has  been  supposed  that 
the  practice  of  special  cases —  at  all  events  in  error  —  was  entirely  of  modern 
origin.  On  the  contrary,  it  is  believed  it  arose  out  of  the  ancient  practice 
before  the  statute.  It  is  manifest  that  it  assumes  a  power  in  the  justices  to 
enter  the  facts  upon  the  record,  for  it  provides  a  remedy  for  the  party  if  they 
refuse  to  do  so ;  and  the  whole  scope  of  the  statute  confirms  the  view  of  Lord 
Coke,  that  it  was  declaratory  of  the  common  law.  So,  again,  the  practice  of 
demurrer  to  evidence,  wliich  assumes  that  the  facts  are  entered  on  record, 
implies  a  power  in  the  court  so  to  enter  the  facts.  And  it  is  believed  that, 
looking  at  the  numerous  cases  in  the  Year-Books  of  cases  stated  at  the  bar, 
many  of  them  in  courts  of  error,  the  practice  of  entering  the  facts  on  record, 
by  way  of  special  case,  was  even  more  ancient  than  the  statute,  and  was  con- 
firmed by  it.  Any  exception  to  the  proceedings  could  be  made  the  subject 
of  a  bill  of  exceptions;  for  instance,  a  challenge  to  a  juror,  if  it  were  not 
allowed,  the  party  challenging  could  have  his  bill  of  exceptions  upon  it,  ac- 
cording to  the  statute,  and  upon  that  could  have  a  writ  of  error  (21  Edw.  IV., 
fol.  .">).  Or  it  might  he  an  exception  to  any  part  of  the  case  on  the  other 
side;  and  it  should  seem  that  whether  the  exception  was  allowed  or  over- 
ruled, it  might  be  the  subject  of  a  bill  of  exceptions;  for  in  one  case  the  ex- 
ception to  a  part  of  the  defendant's  case  being  allowed,  he  prayed  that  it  might 
be  entered  on  the  record  ;  and  this  being  refused,  he  was  told  to  make  a 
"bid"  of  it,  and  they  would  seal  it  (  Year-Book,  2  Edw.  IV,  fol.  7).  In  the 
reign  of  Henry  VI.  an  exception  was  taken  in  a  case  of  formedon ;  and  the 
judge  (Martin,  J.)  seems  to  have  treated  it  roughly.  "Quid  ad  hoc,"  said  he. 
He  overruled  it,  upon  which  the  counsel  prayed  that  it  might  be  entered  ; 
but  Martin,  J.,  said,  "Make  your  bill  of  exceptions,  and  we  will  seal  it;  for 
it  shall  not  be  entered  on  the  rolls,  to  encumber  the  rolls,"  etc.  "Quod  nola," 
says  the  reporter  (4  Henry  VI,  fol  15).  If  there  be  any  matter  of  law  that 
carries  with  it  any  difficulty,  the  jury  may,  to  deliver  themselves  from  the 
danger  of  an  attaint,  find  it  specially,  that  so  it  may  be  decided  in  that  court 
where  the  verdict  is  returnable;  and  if  the  judge  overrule  the  point  of  law 
contrary  to  the  law,  whereby  the  jury  are  persuaded  to  find  a  general  verdict 
.  (which  yet  they  are  not  bound  to  do,  if  they  doubt  it),  then  the  judge,  upon 
the  request  of  the  party  desiring  it,  is  bound  by  law,  in  convenient  time,  to 
seal  a  bill  of  exceptions  containing  the  whole  matter  excepted  to,  so  that  the 
party  grieved  by  such  indiscretion  or  error  of  the  judge,  may  have  relief  by 
the  writ  of  error  or  the  statute  of  Westminster  (Hale's  Hist.  Com.  Law,  c. 
xii.). 

(a)  The  statute  can  scarcely  be  understood  without  some  explanation.    The 
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that  most  points  of  law,  whether  upon  the  record  or  not, 
might  be  re-examined  in  a  writ  of  error. 

The  nature  of  the  provision  about  a  scire  facias  on  a 
judgment  cannot  be  better   understood  than 
from   a   rehearsal  of  the   statute  itself.     Be- 
cause, says  the  act,1  where  a  matter  is  recorded  before  the 
chancellor  and  the  king's  justices  of  record,  and  enrolled 
in  their  rolls,  there  ought  not  to  be  thereon  the  common 
process  of  an  action,  by  summons,  attachment,  essoin,  view 
of  land,  and  other  solemnities  of  proceeding  that  are  usual 
in  cases  of  contracts  and  covenants  made  out  of  court ; 
therefore,  for  the  future,  all  things  enrolled  in  a  court  of 
record,  or  contained  in  fines  (a),  whether  they  are  con- 
principle  of  the  common  law  was  that  a  party  sued  must  have  notice  or  warn- 
ing to  defend  himself,  and  as  therefore  he  had  the  notice  by  summons  in 
every  action,  so  after  judgment  lie  ought  to  have  it  whenever  there  had 
either  been  a  change  of  parties,  such  as  might  afford  ground  for  some  ex- 
ception, or  a  lapse  of  time  during  which  such  a  change  of  parties  might  have 
taken  place;  and  the  common  law  rule  fixed  this  at  a  year  and  a  day;  after 
which  execution  could  not  be  taken  out  on  a  judgment  without  a  scire  facias. 
Upon  this  principle  also,  when  it  was  sought  to  charge  a  person  upon  some 
obligation  or  judgment  to  which  he  was  not  a  party,  but  by  which  lie  was 
under  a  legal  liability,  as  in  the  case  of  change  of  parties,  by  death,  the 
common  law  required  that  he  should  have  notice  of  the  proceeding,  and  thus 
be  made  in  some  way  a  party  to  it,  so  far  as  to  give  him  an  opportunity  of 
showing  cause  against  his  enforced  liability  to  it,  and  also  against  the  tenants 
of  any  lands  bound  thereby.     And  on  an  inquisition  or  an  elegit,  strangers, 
even  tenants,  would  not  be  bound,  as  they  would  be  if  these  made  parties  by 
scire  facias.     Thus,  if  a  man  be  bounden  in  a  recognizance,  though  the  re- 
cognizee die,  his  executors  cannot  sue  forth  an  elegit  to  have  execution  of 
the  recognizance  even  within  the  year,  without  suing  forth   a  scire  facias 
against  the  recognizor.     And  if  the  recognizor  be  dead,  then  the  recognizee 
or  his  executors  must  sue  a  scire  facias  against  the  heir  of  the  recognizor, 
and  against  those  who  are  tenants  U.  e.,  freehold)  of  the  lands  which  he  hud 
(Fitzherbert's  Natura  Brevium,  267  ;  Year- Book,  38  Edw.  III.,  13  ;  46  Edw.  III., 
c.  29 ;  2  Bich.  III.,  8).     The  scire  facias,  so  called  from  the  principal  words 
in  it,  directed  the  sheriff  to  make  them  to  know,  i.  e.,  to  give  notice  to  them, 
"  to  show  if  they  have  anything  to  say  for  themselves  why  the  land  which 
they  hold  ought  not  to  be  delivered,  etc."  {Ibid.).     Where,  however,  the 
parties,  on  either  side,  had  not  died,  scire  facias  was  not  necessary,  except  to 
the  tenants  of  the  freehold,  for  they  would  be  thereby  bound.     The  inquisi- 
tion in  elegit  would  bean  ex  parte  inquiry  whether  the  recognizor  or  judgment 
debtor  was  seized  of  the  lands.     If  this  was  falsely  found,  and  any  one  else 
was  seized,  he  could  not  be  bound  by  the  inquisition,  unless  he  had  pre- 
viously been  made  party  by  scire  facias,  in  which  he  could  have  shown  that 
the  recognizor  was  not  seized  of  the  land.    Lord  Coke  and  Lord  Hale  thought 
scire  facias  lay  in  all  actions  at  common  law,  vide  Salkeld. 

(a)  One  important  application  of  this  enactment  related  to  the  execution  of 
fines,  which  in  this  age  were  used  as  records  of  titles  and  limitations  of  estates. 
The  statute  De  donis  shows,  by  its  concluding  enactment,  prohibiting  the  use 

1  Ch.  45. 
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tracts,  covenants,  obligations,  services,  customs,  recogni- 
zances, or  whatever  they  may  be,  if  enrolled ;  and  such  a 

of  fines  for  the  purpose  of  barring  estates  tail,  that  they  were  used  for  that 
purpose.  After  that  statute,  recoveries  were  used  for  the  purpose  of  aliena- 
tion or  alteration  of  estates ;  and  fines  appear  to  have  been  used  rather  for 
the  purpose  of  creating  and  transferring  and  recording  titles  to  land,  and 
especially  for  recording  the  successive  limitations  of  estates;  and  on  these 
estates  vesting,  the  fine  could  under  the  enactment  be  summarily  executed 
without  putting  the  party  to  the  delay  of  a  real  action.  Before  the  statute 
by  which  scire  facias  was  granted  to  have  execution,  the  party  to  a  fine  had 
no  other  remedy,  but  the  writ  de  fine  facto,  and  that  was  nothing  but  a  writ 
of  covenant  (  Year-Book,  43  Edw.  III.,  fol.  13).  As  before  the  statute,  the 
writ  de  fine  facto  lay  to  have  execution  by  action  on  the  covenant;  now  the 
writ  of  scire  facias  lay  to  give  a  more  direct  and  summary  remedy  by  way  of 
execution,  without  a  new  action  (Ibid.) ;  and  though  it  was  in  the  nature  of 
a  new  action,  yet  the  onus  lay  on  the  defendant  of  showing,  by  some  matter 
subsequent  to  the  fine,  why  it  should  not  be  carried  into  execution.  The 
writ  or  declaration  in  scire  facias,  which  of  course  set  out  the  fine,  could  be 
objected  or  demurred  to  on  the  ground  that  it  did  not  set  forth  a  fine  which 
would  warrant  the  execution  required  ;  but  if  there  was  no  objection  to  it  in 
law,  then  execution  was  at  once  awarded  (Ibid.).  The  advantage  of  this 
system  —  of  a  permanent  record  of  titles,  and  a  simple  and  summary  remedy 
for  recovery  of  land  —  can  be  readily  understood,  and  in  such  an  age  must 
have  been  very  great.  The  reports  and  records  of  subsequent  reigns  con- 
tain entries  showing  that  fines  were  thus  used  for  the  purpose  of  creating 
and  recording  titles,  at  least  as  early  as  the  time  of  Henry  III.,  for  fines  of 
that  reign  are  to  be  found  mentioned  which  had  evidently  been  used  for 
that  purpose,  and  the  Year-Books  of  the  ensuing  reigns  are  full  of  cases  of 
scire  facias  upon  fines.  Thus,  in  the  40  Edw.  III.,  fol.  19,  there  was  scire 
facias  brought  upon  a  fine  by  the  Duke  of  Lancaster  and  Blanche,  his  wife. 
If  indeed  the  title  did  not  really  depend  upon  the  fine,  but  on  a  prior  title, 
the  party  was  left  to  his  real  action  (41  Edw.  Ill,  21).  And  the  writ  could 
be  had  upon  a  fine  with  several  limitations ;  for  it  was  said  before  the  statute, 
a  party  could  have  had  the  writ  Be  fine  facto,  which  was  in  its  nature  a  writ 
of  covenant,  and  although  different  estates  were  granted  by  the  fine,  one 
writ  would  have  lain  upon  them,  for  that  they  were  all  in  one  fine;  and  so 
it  was  with  the  writ  of  scire  facias  under  the  statute  (43  Edw.  III.,  fol.  23). 
So  scire  facias  lay  to  execute  a  remainder  on  a  fine  (44  Edw.  Ill,  fol.  39),  or 
reversion  after  death  of  tenant  for  life  (44  Edw.  Ill,  fol.  39),  or  it  lay  for 
the  issue  in  tail  (42  Edw.  Ill,  fol.  5),  for  that  it  was  inconvenient  that  he 
should  be  put  to  the  delay  of  his  writ  of  formedon  (Ibid.).  And  upon  the 
scire  facias  there  could  be  no  objection  taken,  unless  that  the  parties  to  the 
fine  had  no  estate  of  freehold.  The  statutes  as  to  fines,  indeed  (18  Edw.  I, 
and  27  Edw.  I),  declared  that  fines  should  bind  not  only  parties  and  privies, 
but  strangers,  and  that  no  allegation  against  them  should  be  permitted  ;  but, 
nevertheless,  the  courts  allowed  strangers  to  show  that  the  parties  to  the  fine 
had  no  freehold  estate  (40  Edw.  Ill,  fol.  32;  42  Edw.  Ill,  fol.  20),  and  even 
the  heir  of  the  party  acknowledging  could  show  that  he  himself  or  his  an- 
cestor had  continued  seized  (46  Edw.  Ill,  fol.  14).  A  fine  was  effectual, 
however,  if  either  of  the  parties  were  seized  afcthe  time  the  fine  was  levied 
(41  Edw.  III.,  fol.  14).  If  that  were  so,  scire  facias  would  lie  to  execute  it, 
unless  some  special  matter  which  had  occurred  could  be  shown  to  avoid  it 
(50  Edw.  Ill,  fol.  22).  It  is  manifest  that  this  permanent  record  of  titles, 
and  this  speedy  and  summary  remedy  for  the  recovery  of  land,  must  have 
been  of  great  importance  in  such  an  age. 
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matter  to  which  the  king's  court  might,  by  the  law  and 
custom  of  the  realm,  give  the  authority  of  a  record,  shall 
have  such  consideration  and  sanction,  as  for  it  not  to  be 
needful  to  make  them  again  the  subject  of  regular  action 
and  pleading;  that  is,  by  summons,  attachment,  and  so 
on,  as  above-mentioned.  But  when  complaint  shall  be 
made  thereon  to  the  court,  and  the  acknowledgments  or 
jme  is  a  recent  one,  that  is,  within  a  year,  then  a  writ  of 
execution  shall  be  had  ;  but  if  it  is  of  longer  date,  the 
sheriff  shall  be  commanded,  quod  scire  facias,  the  party  of 
whom  the  complaint  is,  to  appear,  at  a  certain  day,  and 
show  cause  why  what  was  contained  in  the  roll  or  the 
fine  should  not  be  executed.  If  the  party  appeared  not, 
or  could  say  nothing  why  execution  should  not  be  had, 
the  sheriff  was  to  be  commanded  to  do  execution  thereof. 
It  should  seem  that  this  statute,  from  the  mention  of  con- 
tracts, covenants,  and  the  like,  first  gave  a  scire  facias  in 
personal  actions  (that  writ  being,  as  we  have  seen,  not 
uncommonly  used  in  real  actions) ;  and  that  before  this 
act  it  had  been  usual  to  bring  a  fresh  action  upon  the 
judgment  (a). 

We  come  now  to  the  additions  which  this  statute  made 
to  the  number  of  real  remedies  before  in  use.  These  we 
shall  speak  of  nearly  in  the  order  in  which  they  were 
made.  The  first  provision  of  this  kind  was  in  favor  of  a 
wife  whose  husband  held  land  in  her  right.  We  have 
before  seen,  that  where  a  husband  aliened  a  freehold  that 
he  had  in  right  of  his  wife,  she,  after  his  death,  might 
have  a  writ  of  entry,  since  called  a  cui  in  vita,  to  recover 
it  back  again.1     It  seemed  hard,  that  when  a  husband  had 

(a)  Upon  this  an  important  principle  was  laid  down,  that  when  an  act  of 
parliament  is  made  in  the  affirmative,  it  does  not  take  away  a  prior  remedy. 
Thus  the  common  law  (it  was  said),  was,  that  if  a  man  recovered  debt  or 
damages,  and  did  not  sue  execution  within  the  year,  he  was  put  to  a  new 
action,  for  no  scire  facias  at  common  law  in  such  case;  and  the  statute  West- 
minster 2,  c.  xlv.,  gave  scire  facias,  but  as  it  was  in  the  affirmative,  that  the 
party  might  have  scire  facias,  it  was  held  not  to  take  away  the  writ  of  debt, 
and  the  party  could  have  writ  of  debt  after  the  year,  as  at  common  law;  and 
so  an  action  of  debt  was  held  to  lie  on  a  recognizance,  and  the  party  was  not 
driven  to  a  scire  facias  (36  Hen.  VI,  3).  The  same  principle  was  laid  down 
—  upon  the  precedent  afforded  by  this  statute  —  in  other  cases  (42  Assize, 
22).  But  statutes  in  the  negative  were  deemed  to  alter  the  common  law,  so 
that  a  man  could  not  afterwards  resort  to  the  common  law,  but  then  it  was 
always  also  held  that  statutes  which  restrained  the  common  law  should  be 
strictly  construed  (10  Edw.  IV,  7  ;  18  Edw.  IV,  16). 
1  Vide  ante,  c.  vi. 
vol.  ii.  —  42 
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lost  such  land  by  default,  the  wife,  after  his  death,  should 
not  have  the  same  remedy,  but  was  to  he  driven  to  bring 
a  writ  of  right.  It  was  therefore  ordained,1  that  in  such 
case  the  woman  should  have  a  writ  of  entry^cm  ipsa  in  ritti 
sufi  contradicere  non  potuit ;  which  should  be  conducted  in 
the  following  way:  If  the  tenant  pleaded  against  the  de- 
mand of  the  wife,  that  he  entered  by  judgment,  and  it 
turned  out  to  have  been  by  default,  then  he  was  to  an- 
swer over  to  the  title  under  which  he  claimed  upon  the 
first  writ  brought  against  the  husband  and  wife  ;  and  if 
he  could  make  out  none,  it  was  ordained  that  the  woman 
should  recover,  notwithstanding  the  default  (a).  Again, 
if  a  husband  refused  to  defend  an  action  brought  for  the 
wife's  land,  she  might,  upon  her  prayer,  be  received  to 
defend  her  right.2 

In  like  manner,,  when  a  tenant  in  dower,  or  per  legem 
Anglim,  or  otherwise  for  term  of  life,  or  by  any  gift  where 
the  reversion  was  reserved,  made  default,  the  heirs,  and 
those  entitled  to  the  reversion,  were  to  be  received  to  an- 
swer, if  they  came  before  judgment  (b) ;  and  if  judgment 

(a)  Note,  by  the  statute  Westminster,  c.  iii.,  that  where  the  baron  (husband) 
made  default  in  return,  that  the  wife  should  be  reseized  ;  and  the  same  statute, 
c.  xxv..  says  that  if  any  one  on  assize  vouched  a  record  and  failed,  that  he 
should  be  deemed  a  disseizor  without  recognition  of  assize  ;  and  yet  in  assize 
against  husband  and  wife,  who  vouched  record  and  failed,  so  that  at  the  day 
the  husband  made  default,  the  wife  should  be  reseized.  And  so  (it  was  said) 
where  there  are  two  statutes  made  together,  the  one  contrary  to  the  other,  a 
reasonable  construction  shall  be  made  (Year-Book,  7  Hen.  IV.,  16).  A  prin- 
ciple extremely  useful,  and  of  very  general  application.  It  is  to  be  observed 
that  each  chapter  of  the  statute  is  deemed  a  distinct  act,  the  statute  in  those 
ancient  times  meaning  rather  a  session,  or  all  the  statutes  passed  in  a  session 
or  parliament. 

(b)  This  deserves  attention,  as  affording  an  illustration  of  the  tenacity  of 
legal  principles,  and  an  instance  of  the  existence  of  a  procedure  founded  on 
a  certain  principle  substantially  the  same,  during  the  course  of  six  centuries. 
At  the  common  law,  as  already  seen  when  considering  the  first  statute  of 
Westminster  (vide  ante),  when  a  party  was  sued  in  a  real  action,  he  could 
"vouch,"  as  the  phrase  was,  the  warranty  of  some  one  else  from  whom  he 
had  derived  title,  and  who  had  undertaken  to  uphold  it,  and  could  summon 
him  to  come  in  as  a  party  to  the  suit.  And  when  the  party  vouched  that  the 
vouchee  came  forward  and  appeared,  he  was  made  defendant  in  place  of  the 
tenant,  and  the  suit  went  on.  There  was  an  enactment  in  the  first  statute  of 
Westminster,  as  we  have  seen,  directed  to  this  procedure,  which  was  thus  ex-» 
plained  by  Lord  Coke :  "  In  ancient  times,"  he  says,  quoting  the  Mirror,  "  it 
seemed  strange  that,  when  the  original  praecipe  was  brought  against  the  tenant 
of  the  land,  that  the  court,  upon  that  original,  should  hold  plea  between  the 
tenant  and  the  vouchee;  but  it  is  more  strange  to  make  a  question  of  that 

1  Ch.  3.  2  Vide  ante,  c.  ix.,  as  to  the  first  law  for  receipt. 
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had  been  passed,  either  by  default  or  reddition,  then,  after 
the  death  of  such  tenant,  they  might  have  a  writ  of  entry 
with  like  process  as  that  above  mentioned. 

Where  a  person  aliened  any  land  held  in  right  of  his 
wife,  it  was  ordained1  that,  after  the  death  of  the  hus- 
band, the  woman  or  her  heir  should  not  be  delayed  by  the 
nonage  of  the  heir  who  ought  to  warrant;  but  a  pur- 
chaser was  to  stay  till  the  age  of  his  warrantor  before  he 
should  avail  himself  of  his  warranty,  for  he  could  not  be 
ignorant  that  he  was  purchasing  the  right  of  another  per- 
son, and  therefore  deserved  no  favor. 

Further  provision  was  made  in  cases  of  dower.  It  was 
declared,2  consistently  with  what  the  law  had  uniformly 
pronounced,3  that  where  a  husband,  being  impleaded,  had 
given  up  the  land  demanded  to  his  adversary  tie  piano, 
that  is,  by  a  regular  judicial  surrender,  the  justices,  upon 
a  writ  of  dower,  should  adjudge  the  wife  her  dower. 
But  where  the  land  was  lost  by  default,  there  was  a  differ- 
ence of  opinion,  some  justices  holding  that  the  widow 
was,  in  such  case,  entitled  to  dower,  others  that  she  was 


which  hath  received  an  ancient,  continual,  and  constant  allowance.  The 
vouchee  cometh  in  in  loco  lenentis,  and  in  judgment  of  law,  is  a  tenant  to  the 
demandant.  And  on  a  similar  principle,  by  the  common  law,  a  party  in  re- 
version could  claim  to  come  forward  to  defend  his  title,  and  the  enactment  is 
to  carry  that  act;  the  former  being  to  enable  the  tenant  to  defend  himself, 
the  present  for  the  protection  of  the  reversioner.  This  being  the  law  in  real 
actions,  when  the  action  of  ejectment  superseded,  then  the  same  principle 
was  applied  to  that  action,  and,  by  the  practice  of  the  courts,  the  tenant 
could  virtually  "vouch"  his  landlord  by  letting  judgment  go  by  default, 
unless  he  appeared,  and  the  landlord  was  allowed  to  come  in  to  defend.  See 
Salkeld's  Reports,  title  "Ejectment"  (Sal/c.,  257).  Then  the  practice  was  es- 
tablished by  statute  11  Geo.  II.,  c.  xix.,  s.  11-13,  and  Lord  Mansfield,  in  a 
case  on  that  statute,  said,  "In  all  real  actions  at  common  law,  before  the 
statute  of  Westminster,  wherever  tenant  of  the  freehold  made  default,  the 
reversioner  or  remainderman  had  a  right  to  come  in  and  defend  the  posses- 
sion, because,  if  judgment  was  had  against  the  tenant  in  possession,  it  turned 
the  estate  of  those  behind  to  a  right.  This  is,  however,  expressly  allowed 
by  the  statute  Westm.  2,  c.  iii.  It  never  could  be  a  doubt  whether,  before 
the  act,  a  landlord  should  be  admitted  to  defend  when  the  tenant  refused.  It 
is  strange  that  two  acts  of  parliament  at  five  hundred  years'  distance,  viz., 
Westm.  2  and  11  Geo.  II.,  both  upon  the  same  point,  should  be  made,  as  in- 
troductory to  a  new  law  which  was  provided  for  by  the  common  law  long 
before"  (1  Wm.  Blackstnnc 's  Rep.,  3G1).  It  is  true  this  was  said  of  the  pro- 
vision in  the  second  statute  of  Westm.  as  to  allowing  the  owner  to  come  in, 
but  it  is  obvious  that  the  tenant's  power  of  letting  judgment  go  by  default 
would  virtually  operate  to  compel  the  landlord  to  come  in,  unless  he  was 
willing  to  allow  the  claimant  to  recover. 

1  Ch.  40.  2  Ch.  4.  3  Vide  vol.  i.,  c.  iii. 
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not x  (a).  To  remove  this  doubt,  it  was  now  declared  that 
a  woman  claiming  her  dower  should  be  heard  in  this  case, 
as  in  the  former ;  and  if  it  was  objected  to  her  that  her 
husband  lost  the  land  by  judgment,  so  that  she  ought 
not  to  have  any  dower,  and  upon  inquiry  it  was  found  to 
be  a  judgment  by  default,  then  that  the  tenant  should 
further  show  what  he  had  a  right  to  according  to  the 
writ  which  he  had  first  brought  against  the  husband ; 
and  if  he  proved  her  husband  had  no  right,  nor  any  one 
but  himself,  then  that  the  judgment  should  be,  quod  tcnens 
recedat  quietus,  and  quod  uxor  nihil  capiat  de  dote  ;  but  if  he 
could  not  show  that,  then  that  the  woman  should  have 
judgment,  quod  recuperet  dotem  suam:  The  same  where  a 
woman2  being  endowed,  or  a  person  tenant  per  marita- 
gium,  per  legem  Anglice,  for  term  of  life,  or  in  fee-tail,  lost 
by  default.     Moreover,  when  these  tenants  claimed  their 

(a)  As  already  indicated  elsewhere  (ride  ante,  c.  ix.),  a  recovery  was  only, 
even  if  real  and  adverse,  effective  as  against  the  party  —  the  recoveree  and 
his  heirs  and  legal  representatives  —  that  is,  those  "privy"  to  him  in  estate. 
It  had  no  operation  as  regarded  those  who  were  strangers  to  him  in  estate, 
and  claimed  by  title  paramount  to  him.  Hence  the  doubt  as  to  the  effect  of 
a  collusive  recovery  as  regarded  the  widow  of  the  recoveree,  who,  by  virtue 
of  her  right  of  dower,  might  be  held  to  claim  rather  adversely  to  than  by 
virtue  of  the  title  of  the  recoveree.  There  was  no  doubt,  however,  that  the 
heir  of  the  recoveree  would  be  bound  by  the  recovery,  and  hence  its  effi- 
ciency to  "  bar  an  estate-tail,"  that  is,  to  bar  the  issue  in  tail,  who  were 
barred  because  they  were  bound  by  the  recovery  as  being  the  heirs  of  the 
recoveree.  The  notion  that  this  use  of  recovery  first  arose  at  the  time  of 
Taltarum's  case  is  entirely  erroneous,  and  is  a  remarkable  instance  of  a  very 
common  fallacy,  that  a  rule  of  law,  or  legal  proceeding,  first  arose  at  the 
time  when  it  was  first  legally  disputed  and  judicially  decided.  As  regards 
dower,  there  was  a  case  in  the  reign  of  Edward  III.,  that  a  custom  that  if  a 
man  alien  his  land  and  expend  the  moneys  between  himself  and  his  wife,  she 
should  be  barred  of  dower,  was  a  good  custom  (  Year-Book,  3  Edw.  III.). 
The  principle  on  which  this  custom  rested,  the  principle  of  equitable  com- 
pensation, is  the  foundation  of  the  system  of  settlement  and  jointure  which, 
in  modern  times,  has  so  largely  superseded  dower. 

1  This  losing  of  land  by  default  was  nothing  more  than  another  instance 
where  a  feigned  recovery  was  made  use  of  to  avoid  certain  restrictions  im- 
posed by  the  law  of  estates.  A  recovery  having  all  the  forms  of  a  judicial 
proceeding,  without  any  visible  collusion,  as  in  the  former  case,  we  find  that 
the  judges  were  startled  with  its  apparent  legality,  and  some  held  it  to  con- 
vey a  clear,  unencumbered  title.  We  shall  see  that,  in  the  course  of  two 
centuries,  the  judges  in  Taltarum's  case  came  to  an  agreement  in  favor  of  a 
feigned  recovery,  and  adjudged  it  to  convey  a  title,  clear  of  all  possible 
claims.     [But  this,  it  will  be  seen,  was  not  the  effect  of  that  case. — Ed.] 

2  This  was  not  a  novelty ;  for  it  was  the  practice  in  the  times  both  of 
Glanville  and  Bracton,  that  the  widow  in  dower  unde  nihil  should  not  be 
answered,  unless  she  produced  her  warrantor,  that  is,  her  reversioner.  Vide 
ante,  c.  vi. 
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lands  so  lost  by  default,  and  came  to  such  a  stage  in  the 
pleading  as  to  be  obliged  to  show  their  right,  which  they 
could  not  do  without  the  aid  of  their  reversioner,  they 
were  by  this  statute  permitted  to  vouch  such  reversioners 
to  warranty,  the  same  as  if  they  were  tenants  in  the  suit; 
and  when  the  warrantor  appeared,  the  suit  was  to  go  on 
between  him  and  the  person  in  seisin  according  to  the 
tenor  and  form  of  the  writ  which  had  been  first  brought, 
and  upon  which  the  recovery  had  been  by  default,  and 
bo  from  several  actions,  says  the  statute,  they  would  come 
to  one  judgment,  namely,  either  that  the  demandant  re- 
cover his  demand,  or  the  tenant  go  quit. 

Again,  when  a  woman  having  no  title  to  dower,  brought 
a  writ  of  dower,  during  the  infancy  of  the  heir,  against 
the  guardian,  and  he,  out  of  favor  to  her,  made  a  red- 
dition  of  the  dower,  or  made  default,  or  defended  the  suit 
so  collusively  that  the  dower  was  adjudged  to  her  in  prej- 
udice of  the  heir,  it  was  now  provided  that  the  heir,  when 
he  came  of  age,  might  demand  the  seisin  of  his  ancestor 
against  her,  as  against  any  other  deforceor ;  so,  however,  as 
she  should  still  have  her  exception  to  show  her  right  to 
dower,  and,  if  she  made  it  out,  should  go  quit  and  retain 
her  dower,  and  the  heir  be  amerced  at  the  discretion  of 
the  justices;  but  if  not,  that  the  heir  should  recover  his 
demand. 

In  like  manner,  if  the  heir  or  any  other  impleaded  a 
woman  for  her  dower,  and  she  lost  it  by  default,  the  de- 
fault was  not  to  preclude  her  from  recovering  it  back 
again  if  she  had  right,  which  she  might  do  by  the  follow- 
ing writ :  Praecipe  A.  quod  juste,  etc.,  reddat  tali  quae  fait  uxor 
tali  tantam  terrain  cum  pertinentiis  in  N.  quam  clarnat  esse  ra- 
tionabilem  dotam  suam,1  el  quam  talis  ei  deforceat,  etc.,  wdiich 
writ  has  since  been  commonly  called  a  quod  ei  deforceat.2 
To  this  writ  the  tenant  might  plead  that  she  had  no  right 
to  be  endowed,  and  if  he  could  make  it  out  he  Quod  ei  de_ 
was  to  go  quit ;  if  not,  she  was  to  recover  the  Mceat. 
land  Avhereof  she  had  been  before  endowed.  Again,  a 
man,  losing  his  land  by  default,  had  no  remedy  except  a 
writ  of  right ;  but  this  writ  could  only  be  maintained  by 
such  as  claimed  the  mere  right,  which  tenants  for  term 
of  life,  per  liber um  maritagium,  or  in  fee-tail,  could  not,  a8 

1  Or,  de  rationabili  dote  sud.  2  Vide  ante,  c.  vi. 
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there  was  a  reversion  in  some  one  else ;  it  was  therefore 
provided,  that  such  defaults  should  not  be  wholly  preju- 
dicial to  the  defaulters,  and  several  new  writs  of  deforceat 
were  given  by  this  statute  instead  of  the  writ  of  right. 
The  quod  ei  deforceat  for  a  tenant  in  maritagio  was  thus : 
Praecipe  A.  quod  juste,  etc.,reddat  B.  tale  manerium  de  C.  cum 
pertinentiis  quod  clamat  esse  jus  et  maritagium  suum,  et  quod 
prazdictus  A.  ei  deforceat  ;  that  for  a  tenant  for  life,  quod 
clamat  tenere  ad  terminum  vltce  ;  et  quod  prmdictus  A.  ei  de- 
forceat ;  that  for  a  tenant  in  fee-tail,  quod  clamat  tenere  sibi 
et  hceredibus  suis  de  corpore  suo  legitime  procreatis,  et  quod 
prcedictus  A.  ei  deforceat.  Such  were  the  provisions  of 
this  statute  ordaining  the  writ  of  quod  ei  deforceat  for  per- 
sons possessed  of  a  particular  estate. 

The  writs  framed  by  the  last  statute  were  designed  as 
substitutes  for  the  writ  of  right,  either  where  a  recurrence 
to  that  hazardous  remedy  would  be  inconvenient,  or 
where  the  persons  injured  had  no  title  by  law  to  that  writ. 
The  statute  which  follows1  made  some  regulations  upon 
the  same  principle  in  case  of  usurpation  of  churches. 
This  act  is  very  full,  and  needs  no  other  explanation 
ofpresentations  than    what    the    mere    statement    of    it   will 

tocburches.  give#  it  begins  by  saying,  that  there  being 
three  original  writs  of  advowson  of  churches ;  one  of 
them  de  recto,  the  other  two  de  possessione,  namely,  that  of 
ultimce  prcesentationis,  and  that  of  quare  impedit;2  it  had 
been  the  law  and  custom  of  the  realm,  that  when  a 
person  having  right  presented  to  a  church  a  clerk  who  was 
admitted,  the  true  patron  could  recover  his  advowson  by 
none  but  a  writ  of  right,  which  was  to  be  tried  by  the 
great  assize,  or  by  the  duel  (a) ;  whence  it  followed,  that 

(«)  Thus,  where  a  lessee  of  an  advowson  presented  a  vicar  to  a  parsonage 
which  was  fall,  and  the  presentee  continued  in  possession  for  seven  years,  it 
was  said  (the  case  not  being  within  the  present  statute),  that  the  parson  was 
put  to  his  writ  of  right  by  reason  of  the  lay  possession  (  Year-Book,  44  Edw. 
III.  33).  The  possessory  remedy  of  quare  impedit  was  when  the  patron  was 
disturbed  and  resisted  on  las  presentation,  upon  the  vacation  of  the  living 
(29  Edw.  III.,  26),  or  upon  the  avowal  of  his  right  to  present.  Brooke's  com- 
ment upon  the  statute  makes  it  very  clear :  "It  appears  by  the  statute  Westm. 
2,  c.  v.,  that  each  presentment  which  was  admitted  put  the  true  patron  out 
of  possession,  and  put  him  to  his  writ  of  right  of  advowson,  and  that  at  once 
and  within  the  six  months,  for  the  six  months  were  given  by  the  statute  ;  and 
at  the  common  law,  if  tenant  for  life,  etc.,  suffered  a  presentment,  that  put 
the  reversioner  or  the  heir  to  his  writ  of  right  of  advowson,  and  so  if  the 

1  Ch.  5.  J  Of  the  writ  quare  impedit,  etc.,  vide  ante,  c.  vi. 
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heirs  within  age,  through  the  fraud  or  negligence  of  their 
guardians,  and  heirs,  whether  of  age  or  not,  through  the 
fraud  or  negligence  of  tenants  per  legem  Anglice,  tenants  in 
dower,  for  life,  for  years,  or  in  fee-tail,  were  many  times 
disinherited  of  their  advowsons,  or  at  least  put  to  their 
writ  of  right,  and  perhaps  in  the  event  wholly  disinher- 
ited. 

This  was  the  grievance  for  which  it  was  now  intended 
to  provide,  by  preventing  such  presentations  from  being 
prejudicial  to  the  right  heirs,  or  those  in  reversion  after 
the  death  of  particular  tenants.  For  this  purpose  it  was 
enacted,  that  as  often  as  any  person,  having  no  right, 
should  present  during  the  wardship  of  the  heir,  or  during 
the  time  of  tenants  in  dower,  per  legem  Anglice,  or  other- 
wise for  term  of  life  or  years,  or  in  fee-tail  ;  at  the  next 
avoidance,  when  the  heir  was  of  full  age,  or  when  he  came 
into  the  reversion,1  after  the  death  of  the  before-mentioned 
particular  tenants,  he  should  have  such  possessory  writ  of 
advowson  as  his  last  ancestor  would  have  had  when  the 
last  avoidance  happened  in  his  time,  or  before  the  demise 
was  made  for  a  term,  or  in  fee-tail,  as  before-mentioned  (a). 
The  same  of  presentation  to  churches  of  the  advowson  of 
married  women,  during  the  time  they  were  sub  potestate 
viri ;  the  same  of  religious  men,  as  archbishops,  bishops, 
rectors  of  churches,  and  other  ecclesiastical  persons,  who 
were  all  aided  by  this  statute,  in  case  of  presentations 
made  by  persons  having  no  right,  during  the  time  such 


parson,  etc.,  should  suffer  usurpation  ;  and  this  was  remedied  by  the  statute 
by  which  the  reversioner  or  heir  should  have  quare  impedit  at  the  next 
avoidance"  (Brooke's  Abr.  Presentation  al  Esglise,  fol.  46). 

(a)  It  was  held  that  this  clause  did  not  bind  the  king,  on  the  general  prin- 
ciple that  a  statute  should  not  bind  the  king,  if  it  was  not  by  express  words; 
and  that,  therefore,  if  the  king  usurped  upon  an  infant  to  a  benefice,  this 
should  put  the  infant  out  of  possession ;  non  obstante,  the  statute  of  West- 
minster 2,  c.  v.,  which  aided  usurpation  upon  an  infant,  feme  coverte,  or  those 
in  reversion  ;  for  the  king  is  not  bound  by  it.  For  where  a  man  presents  to 
a  benefice  of  the  king,  and  bis  clerk  was  for  six  months,  yet,  the  king  shall 
have  quare  impedit  after  the  six  months ;  for,  nullum  lempus  occurrit  regis,  for  a 
statute  does  not  bind  him  ;  otherwise  of  the  case  of  a  common  person  (  Year- 
Book,  35  Hen.  VI.,  2). 

1  The  words  of  the  statute  are,  postquam  advocatio  post  mortem  in  formd 
prcedicta  tenentium  (one  of  whom  is  a  tenant  in  tail)  ad  hazredem  —  rever- 
titur,  etc.,  which  corresponds  exactly  with  the  passage  before  quoted  from 
Britton  ;  and  is  another  instance  to  show  that  the  legislature  considered  the 
statute  de  donis  as  giving  only  an  estate  for  life  to  the  tenant  in  tail,  and  a 
reversion  to  the  issue.      Vide  ante,  c.  ix. 
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houses,  prelacies,  parsonages,  or  dignities  were  vacant.1 
However,  this  act  was  not  to  be  construed  as  entitling  an 
heir  or  reversioner  to  recover,  upon  suggestion  that  any 
of  the  before-mentioned  particular  tenants  lost  by  feigned 
defences,  as  all  judgments  were  to  remain  in  force  till 
reversed  for  error,  or  annulled  by  attaint  or  certificate. 

Many  other  particulars  upon  the  same  subject  were 
ordained  by  this  act.2  We  have  seen  the  tenant,  in  a  quare 
impedit,  might  plead  that  before  the  writ  was  brought,  the 
church  was  full  of  a  parson  presented  by  him,  and  this 
was  a  good  plea  to  bar  the  action;  but  it  was  now  ordained 
that  one  form  of  pleading  should  be  observed  in  writs 
ultimas  prmsentationis,  and  of  quare  impedit,  and  that  the 
action  should  not  fail  by  reason  of  such  plenarty,  so  as  the 
writ  was  purchased  infra  tempus  semestre,  within  six  months, 
though  the  party  could  not  recover  his  presentation  within 
the  six  months.  Sometimes  an  agreement  was  made 
between  several  persons  claiming  one  advowson,  and  en- 
rolled before  the  justices  in  a  roll  or  fine,  to  this  effect, 
that  one  should  present  on  the  first  avoidance,  another  on 
the  second,  another  on  the  third,  and  so  on.  It  was  now 
ordained  that  should  any  be  disturbed  in  such  his  pres- 
entation, he  need  not  bring  a  quare  impedit,  but  should 
resort  to  the  roll  or  fine ;  and  the  sheriff  should  be  com- 
manded, quod  scire  facias  the  party  disturbing,  to  appear  at 
a  short  day,  as  fifteen  days,  or  three  weeks,  according  to 
the  distance  of  the  place,  to  show  what  he  could  allege, 
wherefore  the  party  complaining  should  not  present;  and 
if  he  did  not  come,  or  could  not  allege  anything  done 
since  the  fine  to  bar  him,  the  complainant  was  to  recover 
the  presentation. 

It  was  provided,  that  if,  after  the  death  of  the  person 
last  presenting,  the  advowson  was  assigned  in  dower,  or 
came  to  a  tenant  per  legem  Anglice  who  presented,  and  the 
heir,  after  their  deaths,  was  disturbed,  he  might  at  his 
election  have  either  a  writ  ultimas  praisentationis,  or  of  quare 
impedit.  The  like  of  advoAvsons  demised  for  term  of  life 
or  of  years,  or  in  fee-tail.3  In  writs  of  quare  impedit 
and  ultimas  prcesentationis,  damages  were  henceforth  to  be 
awarded,  if  the  six  months  elapsed  through  the  disturb- 
ance of  any  one,  and  the  bishop  presented  ;  the  statute 

1  Sect.  1.  2  Vide  vol.  i.,  405 ;  ante,  c.  viii.  3  Sect.  2. 
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ordains  these  damages  to  be  two  years'  value  of  the  church. 
If  the  six  months  are  not  past,  and  the  presentation  is  de- 
railed within  that  time,  the  damages  are  only  to  be  half 
a  year's  value;  if,  in  the  former  case  of  presentation  by 
lapse,  the  disturber  has  nothing  to  pay,  he  is  to  be  im- 
prisoned for  two  years ;  and  in  the  latter,  where  the  ad- 
vowson  was  deraigned  within  the  six  months,  he  is  to  be 
punished  by  imprisonment  for  half  a  year.1  These  writs 
were  thenceforward  granted  for  chapels,  prebends,  vicar- 
ages, hospitals,  abbeys,  priories,  and  other  houses  of  the 
advowson  of  others,  of  all  which  they  did  not  lie  at  com- 
mon law.2 

It  was  ordained  by  the  same  statute,  that  when  a  person 
was  prohibited  from  demanding  tithes  in  another  parish 
by  the  writ  of  indicavit,3  the  patron  of  the  parson  so  pro- 
hibited should  have  a  writ  to  demand  the  advowson  of 
the  tithes  in  question ;  and  that  when  this  plea  was  de- 
raigned or  decided  for  the  demandant,  then  the  plea  in  the 
ecclesiastical  court  might  proceed.4  Upon  this  clause  a 
writ  of  right  de  advocatione  decimarum.  was  formed.5  It 
was  declared,  that  when  one  parcener  presented  to  an 
advowson,  and  usurped  upon  another,  he  on  whom  the 
usurpation  was  made  should  not  be  wholly  barred  by  his 
negligence,  but  should  be  permitted  to  present,  when  his 
turn  came  again.6 

Some  statutes  were  passed  concerning  admeasurement 
of  dower  and  pasture,7  and  the  condition  of 

-  x  .    ,  -       .  Admeasurement 

tenants  in  demesne  with  respect  to  their  mesne  of  dower  and 
and  the  chief  lords.  As  the  law  now  stood,  if 
an  heir  within  age  assigned  dower  before  the  guardian  in 
chivalry  entered,  the  guardian  could  not  compel  an  ad- 
measurement thereof.  It  was  therefore  now  enacted  that 
a  writ  of  admeasurement  of  dower  should  be  granted  to  a 
guardian;  and  if  he  should  prosecute  the  writ  collusively, 
the  heir  was  not  to  be  barred  thereby  from  admeasuring 
it.  A  speedier  process  was  directed  both  in  this  writ  and 
that  for  admeasurement  of  pasture.  When  it  was  come 
to  the  great  distress,  a  day  was  to  be  given,  within  which8 

1  Sect.  3.  *  Sect.  4.  7  Vide  vol.  i.;  ante,  c.  vi. 

2  Vide  ante,  c.  vi.  5  2  Inst.,  364. 
3 1  hid.,  vol.  i.,  409  ;  ante,  c.  vii.      6  Sect.  5. 

8  To  effect  this,  the  scheme  of  continuances  fixed  by  the  statute  of  dies  com- 
munes in  banco  must  sometimes  be  disturbed  and  dispensed  with.  Vide  ante, 
c.  viii. 
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two  counties  might  be  liolden,  and  open  proclamation 
was  to  be  made  for  the  defendant  to  come  in  at  the  day 
named  in  the  writ;  at  which  day,  if  he  came  not,  r.nd  the 
proclamation  was  testified  by  the  sheriff,  admeasurement 
was  to  be  made  by  default.1 

Pasture  was  admeasured  sometimes  coram  justitiarus,2 
sometimes  in  the  county  before  the  sheriff.  It  might 
happen  that  the  pasture,  after  such  admeasurement,  was 
surcharged  again  by  the  same  person  with  more  beasts ; 
it  was  therefore  now  ordained  that  upon  the  second  sur- 
charge the  complainant  should  have  the  following  remedy : 
If  the  admeasurement  had  been  coram  justitiariis,  he  should 
have  a  judicial  writ  to  the  sheriff,  commanding  him,  in 
the  presence  of  the  parties  summoned,  if  they  chose  to 
appear,  to  inquire  de  secunda  super ojieratione.  If  the  second 
surcharge  was  found,  it  was  to  be  returned  before  the  jus- 
tices, under  the  seal  of  the  sheriff  and  the  seals  of  the 
jurors;  upon  which  the  justices  were  to  award  damages, 
and  estreat  the  value  of  the  beasts  put  into  the  pasture 
after  such  admeasurement,  more  than  ought  to  have  been: 
and  such  estreats  were  to  be  delivered  to  the  barons  of  the 
exchequer,  like  others,  to  be  answered  for  to  the  king. 
If  the  admeasurement  had  been  made  in  the  county,  then 
the  plaintiff  might  have  a  writ  out  of  chancery  for  the 
sheriff  to  inquire  of  the  surcharge;  and  the  sheriff  was 
to  answer  to  the  exchequer  for  all  the  beasts  put  into  the 
pasture  above  the  proper  number.  That  the  sheriff  might 
not  defraud  the  king  in  such  cases,  a  very  particular  ^ourse 
was  directed  ;  that  all  writs  de  secunda  super  oner  atione  that 
issued  out  of  chancery  should  be  enrolled,  and  that  at  the 
year's  end  transcripts  of  them  be  sent  into  the  exchequer, 
under  the  seal  of  the  chancellor,  that  the  treasurer  and 
barons  might  see  how  the  sheriffs  answered  for  the  prod- 
uce of  them.  It  was  directed  that  writs  of  redisseisin 
likewise  should  be  enrolled  in  the  same  manner,  and  sent 
into  the  exchequer  at  the  end  of  the  year.3 

The  grievances  suffered  by  tenants  in  demesne,  in  con- 
sequence of  any  failure  in  the  mesne  lord,  were  very  great. 
The  law  allowed  a  chief  lord  to  distrain  anywhere  within 
his  fee  for  his  services  and  customs ;  the  distress  might 
therefore  fall  upon  a  tenant  who  had  a  mesne  lord,  that 

1  Ch.  7.  2  Vide  ante,  c.  vi.  3  Ch.  8. 
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was  bound  to  acquit  him  towards  the  chief  lord;  such 
tenant,  however,  after  he  had  replevied  the  distress,  could 
not  deny  the  title  of  the  chief  lord  to  his  services  and  cus- 
toms ;  and  when  he  proceeded  by  writ  of  mesne  against 
the  mesne  lord,  he  would  perhaps  stand  out  the  long 
process  of  that  writ.  All  this  might  happen  when  the 
mesne  was  able  enough  to  make  good  the  demand ;  but 
it  became  much  worse  when  he  was  not.  Again,  though 
the  law  allowed  such  tenants  in  demesne  to  acquit  them- 
selves by  paying  to  the  chief  lord  the  demands  he  had 
upon  the  mesne,  yet  the  chief  would  sometimes  refuse  it, 
and  persist  in  receiving  them  at  the  hands  of  his  next 
tenant  only  ;  so  that  tenants  in  demesne  might  be  ruined 
through  the  obstinacy  of  their  chief,  and  the  insufficiency 
of  their  mesne  lord,  though  they  themselves  were  able  to 
pay  all  demands  properly  due  from  themselves.  AH  these 
grievances  required  some  redress,  which  was  provided  in 
the  following  way. 

It  was  directed,  that  the  tenant  in  demesne,  as  soon  as 
he  was  distrained,  should  purchase  his  writ  of  mesne 
against  the  lord  that  was  mesne  between  him  and  the 
chief  lord;  and  if  he  absented  himself  till  the  great  dis- 
tress awarded,  and  had  land  in  the  same  count}',  that  the 
plaintiff  should  have  a  day  given  in  the  writ  of  great 
distress,  before  the  coming  of  which  two  counties  '  might 
be  held  ;  and  the  sheriff' should  be  commanded  to  distrain 
the  mesne  by  the  great  distress,  and  likewise  to  cause  him 
to  be  proclaimed  in  two  full  counties,  to  appear  at  the 
day  contained  in  the  writ,  and  answer  to  the  complaint. 
If  he  did  not  appear  he  was  to  lose  the  services  of  his 
tenant,  who  was  no  longer  to  answer  to  him  for  any  of 
them,  but  was,  for  the  future,  to  do  such  services  and 
customs  to  the  chief  lord,  as  he  before  did  to  the  mesne ; 
and  if  the  chief  exacted  more,  the  tenant  was  to  have  all 
those  exceptions  which  the  mesne  might  have.  If  the 
mesne  had  no  property,  the  tenant  wTas,  nevertheless,  to 
prosecute  his  writ  of  mesne ;  and  if  the  sheriff  returned 
that  he  had  nothing  whereby  he  might  be  summoned, 
then  an  attachment  was  to  go;  and  if  the  sheriff  returned 
that  he  had  nothing  whereby  he  could  be  attached,  still 
the  writ  of  great  distress  was  to  issue,  and  the  proclama- 
tion to  be  made  in  the  above  form,  in  order  to  give  the 

1  Vide  ante,  c.  ix. 
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tenant  the  effect  of  the  mesne  being  forejudged  of  his  fee 
and  services,  as  before  directed.  Again,  if  the  mesne 
had  no  land  in  the  county  where  the  distress  wras  taken, 
an  original  writ  of  summons  was  to  issue  in  that  county  ; 
and  upon  the  sheriff  returning  that  he  had  nothing  in 
that  county,  a  judicial  writ  of  summons  was  to  issue 
against  him  in  the  county  wrhere  it  was  testified  his  land 
was ;  and  suit  was  to  be  made  in  that  county  till  it  came 
to  the  great  distress,  and  proclamation,  as  before-men- 
tioned. Where  it  happened  that  the  tenant  in  demesne 
was  infeoffed  to  hold  by  less  services  than  the  mesne  was 
bound  to  do  to  the  chief  lord,  and  he  was  attorned  to  the 
chief  lord,  after  the  forejudger  of  the  mesne,  in  the  above 
way,  and  the  mesne  excluded,  he  was  nevertheless  to  an- 
swer to  the  chief  lord  for  all  such  service  as  the  mesne 
was  bound  to. 

This  was  to  be  the  course  when  the  mesne  did  not  ap- 
pear; but  if  he  did,  and  confessed  he  ought  to  acquit  his 
tenant;  or  if  he  was  compelled  by  judgment  to  acquit 
him,  and  after  such  confession,  or  judgment,  complaint 
was  made  that  he  did  not  acquit  him;  then  a  writ  judi- 
cial was  to  issue  for  the  sheriff  to  distrain  him  to  acquit 
his  tenant,  and  to  be  at  a  certain  day  before  the  justices, 
to  show  wrhy  he  had  not  acquitted  him.  When  they  had 
proceeded  to  the  great  distress,  the  plaintiff  was  to  be 
heard ;  and  if  he  could  prove  that  he  had  not,  the  mesne 
was  to  satisfy  him  in  damages,  and  the  tenant  to  go  quit, 
and  be  attorned  to  the  chief  lord.  If  he  came  not  at  the 
first  distress,  another  distress  was  to  issue,  and  proclama- 
tion to  be  made ;  and  upon  the  return  of  it,  there  was  to 
be  a  judgment,  as  before-mentioned. 

It  was  not  intended  by  this  statute  to  exclude  tenants 
from  any  remedy  they  had  against  their  mesne  at  common 
law.  This  statute  was  continued  to  cases  where  there  was 
one  mesne  only  between  the  chief  lord  and  the  tenant, 
where  that  mesne  was  of  full  age,  and  where  the  tenant 
might  attorn  to  the  chief  lord,  without  prejudice  to  any 
one  but  the  mesne  only.  This  was  to  except  tenants  in 
dower,  tenants  -per  legem  Anglice,  or  for  life,  or  in  fee-tail, 
for  whom  no  remedy  was  intended  by  this  statute;  though, 
at  the  latter  end  of  it  there  is  a  promise  that  provision 
should  be  made  for  them.1 

1  Ch.  9. 
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To  go  on  with  the  same  suhject  of  real  remedies;  we 
shall  now  mention  what  alteration  the  parliament  made 
respecting  pleading  in  the  writhe  consanguinitate, and  how 
the  writs  of  cessavit,  of  nuisance,  juris  vtriim  (a),  assize, 
and  redisseisin,  were  extended  to  new  cases,  to  which  they 
did  not  before  apply. 

It  had  been  a  common  answer  to  a  writ  of  mortaun- 
cestor,  that  the  demandant  was  not  next  heir  of  the  an- 
cestor by  whose  death  he  demanded  the  land  ;  it  was  now 
ordained  that  in  writs  de  consanguinitate,  avo,  and  proavo 
(being  of  the  same  nature  with  a  writ  of  mortauncestor), 
the  same  answer  should  be  admitted.1  We  have  seen, 
that  by  the  statute  of  Gloucester,2  a  writ  of  cessavit  was 
given  against  tenants  in  fee-farm  who  suffered  the  land 
to  lie  fresh  ;  it  was  now  ordained  generally,  that  if  any 
withheld  from  his  lord  his  due  and  accustomed  services 
for  two  years,  the  lord  should  have  an  action  to  recover 
his  land  in  demesne  by  the  following  writ :  Prcecipe  A. 
quod,  juste,  etc.,  reddat  B.  tale  tenementum  quod  A.  de  eo  tenuit 
per  tale  servitum,  et  quod  ad  prcedictum  B.  reverti  debet,  eb  quod 
pr&dictus  A.  infaciendo  prcedictum  servitium  per  biennium 
cessavit,  ut  dicitur:  and  that,  not  only  in  this  case,  but 
also  in  cases  within  the  statute  of  Gloucester,  writs  of 
entry  should  be  had  for  the  heir  of  the  demandant  against 
the  heir  of  the  tenant,  and  against  those  to  whom  such 
land  should  be  aliened.3 

The  24th  chapter  of  this  statute  deserves  particular  no- 
tice, as  having  a  very  extensive  influence  on  Writs  in cnmi_ 
the   course   of    legal   remedies    in   succeeding     >»«*«we. 
times  (6).     In  the  first  place,  it  declares,4  that  in  cases 

(a)  The  statute  of  Westminster  2,  c.  xxiv.,  made  this  provision ;  and  by 
14  Edw.  III.,  c.  xvii.,  it  was  provided  that  any  chaplain  or  chantry  priest, 
etc.,  could  have  the  writ  as  well  as  a  parson.  In  a  case  in  the  reign  of 
Edward  III.,  the  writ  was  brought  by  the  vicar  of  a  church  to  try  whether 
the  land  belonged  to  his  vicarage  or  was  lay-fee  of  an  abbey  to  which  his 
church  was  appropriate,  and  it  was  said  that  the  vicar  could  have  the  writ 
totry"utrum  sit  libera  eleemosyna  pertinens  ad  vicariam  ad  libera  elee- 
mosyna  pertinens  ad  rectoriam"  (40  Edw.  III.,  fol.  29).  It  was  there  also 
said  that  in  ancient  times  it  had  been  considered  that  the  vicar  could  not 
have  an  action  against  the  rector,  but  that  this  was  changed ;  and  as  the 
vicarage  was  endowed  to  him  and  his  successors  perpetually,  and  had  his 
possessions  for  himself,  if  he  was  ousted  by  his  parson  or  by  any  one  else,  he 
could  have  assize  (40  Edw.  Ill,  fol.  28). 

(b)  By  reason  of  the  principle  it  declared  and  laid  down ;  but  that  prin- 

1  Ch.  20.    Vide  ante,  155.  3  Ch.  21. 

2  Viz.,  ch.  4.    Vide  ante,  433.  4  Ch.  24. 
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where  complainants  were  entitled  to  a  writ  in  the  chan- 
cery, grounded  upon  the  fact  of  another,1  the  complain- 

ciple  was  already  in  the  common  law,  and  it  was  not  only  declared  hut 
enforced  by  this  statute,  which  was  therefore,  being  declarator}',  only  neces- 
sary for  the  purpose  of  enforcing  and  compelling  the  practical  observance 
of  the  principle.  The  principle  was  that  upon  which  the  whole  administra- 
tion of  justice  depended,  and  upon  which  alone  any  remedial  writs  were 
issued,  viz.,  that  it  was  the  prerogative  or  duty  of  the  crown  to  see  that  for 
every  legal  right,  or  rather  for  every  injury  to  a  legal  right,  there  was  a 
remedy.  It  was  upon  this  principle,  as  it  was  laid  down  in  the  Mirror, 
"that  everyone  have  a  remedial  writ  from  the  chancery  according  to  his 
plaint"  (Mirror,  c.  i.,  s.  3).  All  the  original  writs,  as  they  were  called,  the 
writs  originating  actions  in  the  king's  courts,  were  issued  ;  and  it  was  mani- 
fest that,  on  the  same  principle,  any  others  which  were  required  by  law 
could  equally  be  issued.  And  that,  while  the  writs  already  issued  would 
afiord  established  precedents  for  the  same  writs  in  the  same  cases,  they 
would  not  preclude  different  writs  in  different  cases,  but  on  the  contrary 
would  embody  principles  on  which  other  writs  could  be  issued  in  all  cases 
of  injuries  to  legal  rights.  The  statute  therefore  could  not  be  legally  neces- 
sary, and  was  only  (as  appears  from  a  note  of  the  author)  required,  by  reason 
of  the  ignorance  or  narrow-mindedness  of  the  clerks  in  the  chancery  ;  and 
this  statute  perhaps  is  the  earliest  of  the  numerous  acts  of  legislation  which 
have  been  required  in  consequence  of  this  ignorant  and  narrow-minded 
adherence  to  the  mere  letter  of  forms,  without  a  due  regard  to  the  principles 
they  embody,  and  the  objects  for  which  they  were  established.  The  princi- 
ple embodied  in  this  statute  was  the  foundation  of  that  large  class  of  actions 
commonly  called  actions  "  on  the  case,"  i.  e.,  on  the  particular  nature  and 
circumstances  of  the  case,  as  distinguished  from  the  more  fixed,  formal,  and 
general  writs  adapted  to  the  more  simple  cases  of  earlier  occurrence  —  as, 
for  instance,  actions  of  trespass  quart  clausum  fregit.  The  action  was  a  gen- 
eral action,  fitted  to  the  common  case  of  entering  the  land  in  possession  of 
the  plaintiff,  but  the  action  by  the  reversioner  for  injury  to  the  freehold  was 
an  action  "on  the  case."  It  may  be  worth  while  to  consider  upon  what 
principle  a  writ  was  required  at  all  to  commence  an  action  in  the  king's 
court.  -For  it  is  to  be  observed  that  the  original  writs  were  not  in  the  nature 
of  process,  for  they  went  not  to  the  party  sued,  but  the  sheriff.  This  shows 
that  they  were  rather  in  the  nature  of  a  commission  or  authority  to  the  court 
to  proceed  in  the  suit.  When  it  is  borne  in  mind  that  (as  already  has  been 
amply  shown  elsewhere)  at  common  law,  the  original  jurisdiction  in  all  suits 
between  party  and  party  was  in  the  county  court,  presided  over  by  the  sheriff, 
the  necessity  for  some  particular  commission  or  authority  to  bring  the  suit 
in  the  king's  court  will  perhaps  be  more  apparent,  and  this  also  will  explain 
why  the  writs  went  to  the  sheriff.  This  may  be  still  further  illustrated  by 
the  distinction  between  the  writ  ofjusticies,  which  directed  the  sheriff  to  hear 
and  determine  the  case,  and  the  original  writ  returnable  in  the  king's  court, 
which  directed  him  to  summon  the  party  to  attend  there.  Thus,  therefore, 
the  writ  was  the  warrant  to  the  sheriff  to  determine  the  jurisdiction  of  the 
suit;  and  if  it  was  to  lie  in  the  king's  court  it  was  returnable  there,  and  was 
in  the  nature  of  a  particular  commission.  Hence  it  was  distinguished  from  a 
bill  of  petition  to  the  king  in  the  king's  bench  or  chancery,  and  therefore 
it  was  held  that  in  the  common  pleas  a  suit  should  be  commenced  by  writ 
and  not  by  bill,  i.  e.,  by  writ  from  the  chancery  to  the  sheriff,  not  by  bill 
from  the  party  to  the  court  ( Year-Book,  41  Assize,  fol.  11).     And  again  a  writ, 

1  De  facto  alicujus. 
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ants  should  not  depart  from  the  king's  court  without 
remedy,  because  the  land  was  transferred  from  one  to 

which  was  the  warrant  to  found  a  particular  private  suit  between  party  and 
party,  was  distinguished  from  a  general  commission  of  inquiry  (42  Assize, 
fol.  12).  For  a  writ  directed  the  sheriff  to  summon  a  particular  party  at  the 
suitor  complaint  of  a  particular  party  ;  and  therefore  must  set  forth  some  Legal 
ground  upon  which  the  party  to  be  sued  ought  in  law  to  be  so  summoned  and 
compelled  to  answer.  For,  upon  the  original  writ,  process  issued  in  the  first 
instance  summons,  and  then  of  capias  or  distringas  to  compel  appearance. 
And  for  all  this  the  writ,  as  a  kind  of  warrant  in  law,  must  show  some  legal 
ground,  that  is,  some  good  cause  of  action.  But  it  is  manifest  that  any 
injury  to  a  legal  right  would  be  a  good  ground  of  action,  whether  or  not  the 
precise  case  had  ever  occurred  before.  For  every  case  must  once  have  oc- 
curred for  the  first  time,  and  the  general  principle  on  which  any  had  been 
issued  would  warrant  any  other  equally  maintainable  in  law  as  a  ground  of 
action.  At  the  same  time,  as  the  nature  of  the  process  and  procedure  varied 
in  different  kinds  of  action,  it  was  thought  necessary  to  distinguish  them  in 
the  writ,  and  then  when  the  party  sued  appeared  and  orally  pleaded,  he 
could  object  to  the  writ  as  not  warranted  by  the  real  facts,  as,  for  instance, 
upon  a  writ  of  trespass  for  taking  goods,  that  the  goods  had  been  received  on 
a  bailment,  and  that  therefore  the  action  should  be  in  detinue  ( Year-Book,  2 
Edw.  IV.,  fol.  25).  So  an  action  against  an  innkeeper  ought  to  be  brought 
against  him  as  such,  and  not  in  trespass  (Year-Book,  Hen.  IV.,  fol.  45),  and 
the  court  would  set  aside  the  writ.  So,  on  the  other  hand,  if  the  law  had 
provided  a  writ  as  a  remedy  in  a  particular  case,  the  party  could  not  frame 
another  for  himself,  giving  a  different  remedy  as  on  a  different  ground  (  Year- 
Book,  11  Hen.  IV.,  64).  So  in  a  quod  permittat  for  diverting  a  stream,  if  it 
was  shown  that  the  stream  was  turned  before  the  plaintiff  had  the  land,  so 
that  the  diversion  was  no  nuisance  to  him,  the  writ  could  be  abated,  i.  e.,  set 
aside  (2  Hen.  IV,  13),  the  remedy  being  an  action  on  the  case  for  continu- 
ance of  the  nuisance  if  either  the  defendant  did  not  originally  cause  it,  or  if 
it  was  not  caused  in  the  time  of  the  plaintiff.  And  that  the  writs  might 
answer  this  purpose  of  practical  utility  it  was  required  that  they  should  set 
forth  in  brief  (whence  the  word  "brief")  the  ground  and  cause  of  action,  it 
is  to  be  observed  that  many  of  the  actions  "on  the  case"  were  deduced  from 
the  old  real  actions,  which  only  lay  between  freeholders,  whereas  the  actions, 
on  the  case  lay  by  any  one  possessed  of  any  legal  right  against  any  one  in- 
juring that  right,  whether  or  not  a  freehold  right,  or  a  right  pertaining  to  a 
freehold.  The  general  principle  was  laid  down  some  centuries  after  this 
statute,  that  when  there  was  any  injury  to  legal  right,  "action  on  the  case  lay, 
if  no  other  remedy  was  provided"  (  Year-Book,  14  Hen.  VIII,  ol).  That  was 
an  action  for  obstructing  a  stream,  and  it  was  objected  that  the  remedy  was 
an  assize,  but  the  court  said  that  the  action  on  the  case  lay,  as  it  would  lie  in 
the  case  of  a  partial  obstruction  of  a  way  (Ibid.).  So  where  a  man  ought  to 
have  kept  a  sea-wall  in  repair,  and  had  not  done  so,  whereby  the  plaintiff's 
land  was  flooded,  it  was  held  that  action  on  the  case  lay  (  Year-Book,  7  Hen. 
IV.,  8) ;  though  in  such  an  action  the  party  could  do  no  more  than  recover 
damages,  and  could  not,  as  in  an  assize,  have  the  nuisance  abated  (Ibid.).  In 
general,  it  may  be  said,  that  for  nonfeasance  or  neglect  of  any  legal  duty  the 
remedy  would  be  action  "on  the  case,"  trespass  being  the  remedy  for  any 
direct  act  of  tort  or  injury  indicated  by  the  words,  vi  et  armis  (43  Edw.  Ill, 
17).  So  again  the  ancient  action  of  waste  lying  against  tenant  of  the  free- 
hold, action  on  the  case  lay  against  tenant  at  will  (48  Edw.  Ill,  25).  And 
there  were  innumerable  cases  in  which  there  was  no  remedy  but  action  on 
the  case  (  Year-Book,  27  Hen.  VIII,  24).     The  statute  may  be  illustrated  by 
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another ;  as  because  there  was  no  writ  in  the  register  in 
the  chancery  to  be  found  adapted  exactly  to  that  special 
case,  but  the  form  of  the  writ  was  only  to  be  had  against 
the  very  person  who  actually  raised  the  nuisance ;  so  that 
should  the  house-wall,  or  the  like,  which  occasioned  the 
nuisance,  be  aliened  to  another,  a  writ  was  denied.  That 
justice  might  no  longer  be  delayed  for  want  of  legal 
remedies,  it  was  now  enacted,  that  when  a  writ  was 
granted  in  one  case,  and  a  thing  happened  in  consimili  casu, 
and  needing  a  similar  remedy,  a  writ  should  be  made  ac- 
cordingly. Then  the  statute  gives  this  instance  of  a  similar 
form  :  Questus  est  nobis  A.  quod  B.  wjuste,  etc.,  levavit  domwn, 
rnurum,  mercatum,  et  alia  quce  sunt  ad  nocumentum,  etc.  And 
if  the  nuisance  levied  was  aliened  from  one  to  another, 
then  it  was  to  be  thus :  Questus  est  nobis  A.  quod  B.  et  C. 
levaverunt,  etc.,  against  both.  In  like  manner,  as  a  parson 
of  a  church  might  recover  common  of  pasture  by  writ 
of  novel  disseisin,  it  was  ordained,  that  from  thenceforth 
his  successor  should  have  a  quod  jpermittat  against  the  dis- 
seizor or  his  heir;  though  a  like  writ,  says  the  statute,1 
was  never  before  granted  out  of  chancery.  Again,  as  a 
writ  had  long  been  had  to  try  utrum  aliquod  tenementum  sit 
libera  eleemosyna  alicujus  ecclesiai  vel  laicum  focdum  talis,2  in  fu- 
ture there  was  to  be  a  writ  to  try  utrum  sit  libera  eleemosyna  talis 
ecclesiai,  vel  alterius  ecclesioz,  in  instances  where  it  was  a  con- 
test between  two  churches  to  which  the  freehold  belonged. 
After  the  statute  had  given  permission  to  extend  several 
writs  in  the  above  way,  there  follows  this  general  clause : 

one  or  two  cases  upon  it,  which  occurred  early  in  the  next  reign.  In  one 
case  a  writ  of  entry  was  brought  on  this  statute  in  consimili  casu  on  an  alien- 
ation by  tenant  for  life,  he  being  dead,  and  it  was  objected  that  in  such  a  case 
the  statute  was  not  necessary,  for  that  the  statute  gave  the  remedy  where  the 
tenant  for  life  was  still  living ;  because,  by  the  common  law,  the  reversioner 
was  put  to  wait  until  the  death  of  the  tenant  for  life.  And  it  was  said,  per 
Herle,  J.,  in  different  cases  there  are  different  remedies,  and  the  recovery 
which  is  ordained  by  the  statute  is  during  the  life  of  the  tenant  who  has 
aliened,  for,  after  the  death  of  the  tenant,  there  is  a  recovery  by  the  common 
law  (Year-Book,  6  Edw.  II.,  fol.  200).  In  another  case,  a  writ  of  entry  was 
wrongly  brought  on  the  statute  of  Gloucester,  when  it  was  really  founded  on 
the  statute  Westminster  2,  in  casu  consimili  ( Year-Book,  3  Edw.  II.,  fol.  75). 

1  So  says  the  statute ;  but  this  writ  was  a  known  and  established  remedy 
in  such  case  in  the  time  of  Bracton.  Vide  ante,  c.  vi.  [This  shows,  as 
stated  above,  that  the  statute  was  only  declaratory  of  the  common  law,  and 
that  the  necessity  for  it,  as  for  so  many  other  declaratory  acts,  arose  from  the 
real  or  affected  ignorance  of  the  officials.] 

2  Vide  ante. 
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"And  as  often  as  it  shall  happen  in  the  chancery,  quod  in 
uno  casu  reperitur  breve,  et  in  consimili  casu,  cadente  sub  eodem 
jure,  et  simili  indigente  remedio,  non  reperitur ;  then  the  ckriri, 
or  clerks  of  the  chancery,  shall  agree  in  making  a  writ, 
or  adjourn  the  complainant  to  the  next  parliament,  and 
write  the  case  in  which  they  could  not  agree,  and  refer  it 
to  the  parliament,  when  a  writ  should  he  made  with  the 
advice  of  persons  learned  in  the  law ;  lest  it  might  hap- 
pen that  the  king's  court  should  for  a  long  time  fail  in 
administering  justice  to  complainants  "  (a).  The  clerks 
here  spoken  of  are  no  doubt  the  same  as  the  persons  said 
by  Bracton  to  be  employed  in  making  out  brevia  magis- 
tralia.  These  writs  are  said  by  that  author  to  be  varied 
according  as  cases  differed  ;  and,  it  should  seem,  they  were 
put  in  contradistinction  to  the  brevia  formata,  that  were  not 
subject  to  such  variation,  without  permission  of  the  legis- 
lature.1 Thus  it  appears,  a  sort  of  liberty  had  always  been 
exercised  by  the  clerks  in  chancery  of  adapting  the  forms 
of  writs  to  particular  cases.  It  is  probable  that  this  dis- 
cretion might  have  been  exercised  under  the  direction  or 
control  of  the  council,  which  was  resorted  to  on  very  par- 
ticular occasions,  where  there  was  a  doubt  or  difficulty 
which  the  clerks  could  not  settle  among  themselves.  It 
was  to  preclude  the  necessity  of  recurring  to  a  higher 
authority,  and  to  relieve  that  authority  from  the  burden 
of  such  applications,  that  this  statute  confirmed  and  en- 
larged the  power  of  the  clerks  in  chancery,  though  it  still 
leaves  the  choice  of  an  application  to  parliament.  The 
use  that  was  afterwards  made  of  this  statute,  in  devising 
writs  in  consimili  casu,  will  be  seen  hereafter.  Of  the  many 
new  writs  that  sprung  from  this  parliamentary  permission, 
one  was  emphatically  called  a  writ  of  entry  in  consimili 
casu.  The  statute  of  Gloucester  had  given  a  writ  of  entry 
to  the  reversioner,  where  a  tenant  in  dower  aliened  in  fee, 
which  writ  has  been  usually  called  in  casu  proviso:2,  the 
alienation  of  a  tenant  by  the  courtesy  was  thought  to  be 

(a)  In  the  Year-Book  7  Edw.  II.,  there  is  a  case  in  which  it  was  held 
that  the  writ  of  juris  utrum  could  be  had  by  an  abbot  or  other  ecclesiastical 
person,  to  try  whether  land  was  or  was  not  held  in  frankalmoir/ne,  or  in  fine 
and  perpetual  alms  (7  Edw.  II,  fol.  274).  It  was,  indeed,  the  only  remedy 
by  which  an  ecclesiastical  person  could  discharge  the  land  he  held  in  right 
of  his  church,  from  services  wrongfully  claimed  by  a  layman  asserting  the 
land  to  be  held  of  himself. 

1  Vide  ante,  c.  vi.  2Ibid.,  c.  ix. 
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in  consimili  casu  with  the  former;  and  upon  that  idea  such 
a  writ  was  framed  for  the  reversioner.  This  may  serve, 
for  the  present,  as  an  example  of  what  were  considered  at 
that  time  as  similar  cases  within  the  meaning  of  this  act. 

It  should  seem,  from  the  next  chapter  of  this  statute, 
that  the  following  were  not  considered  by  the  legislature 
as  cases  of  this  sort.  The  writ  of  novel  disseisin  being 
the  speediest  remedy  in  the  chancery,  it  was  thought 
proper  to  extend  it  further  than  it  had  yet  gone.  It  was 
therefore  ordained  l  that  it  should  lie  of  estovers  of  woods; 
profits  to  be  taken  in  woods  by  gathering  nuts,  acorns,  and 
the  like  fruits  ;  for  a  corody ;  for  delivery  of  corn  and  other 
victuals  and  necessaries  to  be  received  yearly  in  a  place 
certain;  for  toll,  tronage,  passage,  pontage,  and  the  like, 
to  be  taken  in  places  certain ;  for  the  custody  of  parks, 
woods,  forests,  chases,  warrens,  gates,  and  other  bailiwicks 
and  offices  in  fee ;  and  in  all  the  before-mentioned  cases 
the  writ  was  to  be  expressed  de  lihero  tenemento,  as  was  the 
form  before.  As  heretofore2  it  lay  in  common  of  pasture, 
it  was  now  to  be  granted  in  common  of  turbary,  piscary, 
and  the  like  commons  («),  whether  appendant  to  free- 
holds, or  without  a  freehold  by  special  deed,  at  least  for 
term  of  life.  Further,  when  a  tenant  for  years,  or  in  ward, 
aliened  in  fee,  and  by  such  alienation  the  freehold  passed 
to  the  feoffee,  it  was  ordained  that  there  should  be  a 
remedy  by  writ  of  novel  disseisin,  and  that  as  well  the 
feotfor  as  the  feoffee  should  be  taken  for  disseizors;  so  that 
during  the  life  of  either  of  them  the  writ  should  lie; 
and  if  either  of  the  parties  died,  then  there  should  be  a 
writ  of  entry.  Some  of  the  cases  here  mentioned  are  said 
by  the  statute,  and  truly,  to  be  such  as  could  not  be  re- 
dressed by  an  assize  at  common  law. 

(a)  In  these  early  times  the  right  of  taking  different  kinds  of  profit  in  the 
same  land  was  often  in  different  persons.  Thus  there  is  a  case  in  temp.  Ed- 
ward I.,  Fitz.,  Prescription,  55:  "That  a  man  shall  have  land,  and  may 
plough  and  sow  it,  and  cut  and  carry  away  the  corn  ;  and  then,  after  the  corn 
is  sown  and  carried  away,  another  shall  have  it  as  his  several,  and  the  other 
shall  not  meddle  in  the  land,  but  to  plough  it  and  sow  it,  and  to  take  the 
corn ;  and  his  beasts  cannot  eat  in  the  land  when  he  comes  to  sow  it,  or  to 
plough  it,  or  to  carry  it,  but  he  shall  have  no  other  profit  except  the  corn 
only;  and  still  the  freehold  was  in  him.  And  this  was  found  by  verdict; 
and  it  was  found  that  his  beasts  fed  in  the  land ;  wherefore  the  defendant 
took  them  damage  feasant,  and  he  brought  replevin.  And  all  this  matter 
was  pleaded,  and  found  by  verdict ;  wherefore  it  was  awarded  that  the  de- 
fendant should  have  return,  and  also  that  the  plaintiff  should  be  in  mercy." 

1  Ch.  25.  a  Vide  ante,  c.  vi. 
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A  piece  of  law  that  seemed  to  be  thoroughly  understood 
in  the  last  reign  was  now  entertained  with  some  scruple.1 
Some  had  doubted  whether,  in  case  of  pasturing  under  a 
claim  of  common  in  the  several  lands  of  another,  the  rem- 
edy by  assize  would  lie :  to  remove  this  doubt,  it  was  now 
declared  that  it  should  (a).  Where  any  false  exception 
was  made  to  defer  the  taking  of  the  assize ;  as,  that 
another  writ  of  a  higher  nature  was  depending  for  the 
same  land  ;  and  to  maintain  such  exception,  rolls  or  records 
were  vouched  to  warranty,  in  order  to  create  delay,  while 
the  persons  in  possession  received  the  rents  and  other  prof- 
its; it  was  now  ordained,  that  though  at  common  law  the 
only  penalty  in  failing  to  prove  such  exception  was,  that 
the  assize  passed ;  yet  that  the  tenant  should  in  future  be 
judged  for  a  disseizor,  without  taking  the  assize;  and  also 
that  he  should  restore  double  damages,  and  suffer  a  year's 
imprisonment.  If  such  exception  was  alleged  by  a  bailiff* 
neither  the  taking  of  the  assize,  nor  judgment  for  restitu- 
tion of  the  freehold  and  damages,  were  to  be  delayed. 
However,  should  the  master  of  such  bailiff  afterwards 
come  before  the  justices,  and  allege  that  a  writ  of  a  higher 
nature  was  depending,  or  the  like  exception,  a  writ  of 
venire  facias  recordum  was  to  be  granted :  and,  if  upon  the 
return,  it  appeared  to  the  justices  that  the  record  would 
have  barred  the  writ  if  produced,  it  was  ordained  that  the 
other  party  should  be  warned  to  appear  to  give  restitution 
of  his  seisin  and  damages  to  the  defendant,  and  that  he 
who  first  recovered  should  be  punished  by  imprisonment, 
at  the  discretion  of  the  justices.  Further,  if  there  were 
any  writings,  or  deeds  of  release,  or  the  like,  which  were 
not  (nor  could  by  a  bailiff  be)  shown  to  the  jurors,  the  jus- 
tices, on  sight  thereof,  were  to  cause  the  party  recovering, 
and  also  the  jurors  of  the  same  assize,  to  be  warned  to  ap- 
pear ;  and  if  it  was  found  by  the  assize  that  the  writings 
were  true,  he  who  brought  the  assize,  contrary  to  his  own 
deed,  was  to  be  punished,  as  before  mentioned.  Further, 
it  was  ordained,  in  all  assizes,  that  the  sheriff  should  no 
longer  take  an  ox  of  the  disseizee,2  but  of  the  disseizor 
only;  and  if  there  were  many  disseizors  named  in  one 
writ,  yet  that  he  should  have  only  one  ox.     The  ox  was  not 

(a)  Upon  which,  however,  it  was  held  that  writ  of  entry  in  the  nature  of 
an  assize  would  not  lie  ( Year- Book,  4  Edward  IV.,  fol.  2). 

1  Vide  ante,  c.  vi.  2  Ibid. 
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to  be  more  than  five  shillings'  price  (a) :  nor  was  he  to  take 
more  than  that  price  in  lieu  of  it. 

The  remedy  given  to  the  defendant  after  the  assize  and 
judgment  had  passed,  was,  as  we  have  seen,  called1  a  certifi- 
cate of  assize ;  and  now  it  was  allowed  by  the  former  branch 
of  this  statute  upon  matters  of  record ;  by  the  latter,  upon 
deeds  and  quit-claim;  and  this  was  to  be  not  only  in  the 
assize  of  novel  disseisin,  but  in  those  of  darrein  presentment, 
juris  utrum,  and  mortauncestor. 

Several  additions  were  made  to  some  provisions  of  the 
statute  of  Merton.  The  provisions  of  the  statute  of  Mer- 
ton,  and  likewise  of  the  statute  of  Marlbridge,  about  re- 
disseisins,2  had  three  additions  made  thereto  by  chapter 
xxvi.  of  this  act.  First,  double  damages  were  in  future 
to  be  given  in  writs  of  redisseisin ;  secondly,  redisseizors 
were  not  to  be  replevisable  by  the  common  writ,  that  is, 
t)y  the  writ  de  homine  replegiando ;  and  thirdly,  whereas  in 
the  statute  of  Merton  that  writ  was  provided  for  such  as 
were  disseized  after  they  had  recovered  by  assize  of  novel 
disseisin,  of  mortauncestor,  or  by  juries;  it  was  now  to  lie 
for  those  who  recovered  by  default,  reddition,  or  otherwise, 
without  any  recognition  either  by  assize  or  jury.3 

By  chap.  35  of  this  act  several  alterations  were  made  in 
the  statute  of  Merton4  concerning  the  taking  away  of  wards, 
as  will  be  easily  seen  by  comparing  the  two  statutes.  The 
present  statute  enacts,5  concerning  children,  male  or  female, 

(a)  The  relative  value  of  money  at  different  periods  of  our  history  is  of 
great  importance,  as  it  not  only  illustrates  statutable  enactments,  but  is  nec- 
essary to  understand  them.  And  to  appreciate  the  real  comparative  value 
of  money  at  different  periods,  it  is  necessary  to  notice  its  relative  power  at 
the  respective  periods  with  reference  to  the  price  of  commodities.  We  see 
here  that  an  ox  was  at  this  period  worth  only  5s.,  whereas  the  price  would 
now  be  probably  £20,  whence  it  appears  that  the  real  value  of  money  at  that 
time  was  not  less  than  eighty  times  what  it  is  now.  The  same  conclusion 
may  be  drawn  from  an  ancient  ballad,  "  King  Edward  IV.  and  the  Tanner," 
in  which  the  tanner,  who  is  represented  as  well  off,  boasts  that  his  horse  had 
cost  him  four  shillings.  A  wealthy  tradesman  would  hardly  boast  nowa- 
days as  to  the  value  of  a  horse  which  cost  him  less  than  £30  or  £40.  There 
are  cases  in  the  Year-Books  which  lead  to  the  same  result.  Thus  there  is  a 
case  in  the  reign  of  Edward  IV.  in  which  it  was  held  that  the  taking  of  a 
cart  laden  with  corn,  and  the  two  horses  which  were  harnessed  to  it,  was  not 
an  excessive  distress  for  the  sum  of  two  shillings  ( Year-Book,  20  Ecbcard  IV., 
fol.  3,  pt.  16).  These  instances  may  suffice  to  show  the  value  of  a  shilling  in 
the  age  of  Edward  I.  It  was  near  the  value  of  four  or  Jive  pounds  at  the  pres- 
ent time. 

1  Vide  ante,  c.  vi.  3Ch.  26.  ■         6Ch.  35. 

2  Vide  ante,  c.  v.  and  c.  viii.  4  Vide  ante,  c.  v. 
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whose  marriage  belonged  to  another,  raptis  et  abductis,  taken 
and  carried  away,  that  if  the  person,  qui  rapuit,  had  no  right 
in  the  marriage,  yet,  though  he  restored  the  child  unmar- 
ried, or  paid  for  the  marriage,  he  should  nevertheless  be 
punished  for  the  offence  by  two  years'  imprisonment;  and 
if  he  did  not  restore  the  child,  or  married  it  after  the  years 
of  consent,  and  was  not  able  to  make  satisfaction  for  the 
value  of  the  marriage,  he  should  abjure  the  realm,  or  suffer 
perpetual  imprisonment.  The  following  writ  in  such  case 
was  given  for  the  plaintiff,  called  since  a  writ  of  ravishment 
of  ward:  Si  A.  fecerit  te  securum  de  clamore  suo  prosequetuto, 
tunc  pone  per  vadium,  etc.,  quod  sit  coram,  etc.,  ostensurus  quare 
tali  in  /'ivrcdem  infra  cetatem  existentem,  cujus  maritagium  ad 
ipsum  pertinet,  tali  loco  inventum  rapuit  et  abduxit  contra 
voluntatem  ipsius  A.  et  contra  pacem  nostram,  etc.  If  the  heir 
was  in  the  same  county,  then  this  clause  was  added :  Et  d\li- 
genter  inquiras  ubiille  Jmrcs  sit  in  battivd  tud,  et  ipsum, ubicunq  ue 
Juerit  inventus,  capias  et  salvo  et  secure  cus  todias,  ita  quod  t  um 
habeas  coram  praifatisjustic,  etc.,  ad  prof,  terminum,  ad  redden- 
dum cui prazdictorum  A.  velB.  reddi  debeat,etc.  Upon  this  there 
issued  process  of  distress,  if  he  had  anything  to  be  destrained 
by ;  and  if  he  had  nothing,  and  did  not  appear,  he  was  to 
be  exacted  and  outlawed. 

If  the  heir  was  conveyed  into  another  county,  a  writ 
to  the  same  effect  issued  to  the  sheriff  of  that  county.  If 
the  heir  died  before  he  wTas  found,  or  before  he  was  re- 
stored to  the  plaintiff",  the  suit  was  yet  to  go  on,  as  the 
ravisher  wTas  still  to  be  punished  for  the  offence.  Again, 
if  the  plaintiff  died  before  the  suit  wTas  determined,  it  was 
to  be  resummoned  at  the  suit  of  the  heir  ;  and  if  the  wrard 
belonged  to  the  plaintiff  by  gift  or  sale,  then  at  the  suit 
of  his  executors.  If  the  defendant  died,  the  action  was 
in  like  manner  to  go  on  between  the  plaintiff  and  his 
heirs  or  executors  by  resummons,  though  the  punishment 
of  imprisonment  was  not  to  extend  to  them.  In  like  man- 
ner, in  the  writ  de  communi  eustodid,  which  began,  Praecipe 
tali,  etc.,  quod  reddat,  etc.  (meaning  the  writ  of  right  of  ward  i ; 
if  either  party  died,  it  was  to  be  resummoned,  with  dis- 
tress, and  proclamation  at  three  county  courts  ;  and  if  the 
defendant  came  not,  judgment  was  to  pass,  with  a  saving  of 
his  right,  if  he  wrould  afterwards  claim  it.  The  Ejectmentof 
same,  says  the  statute,  shall  he  done  in  the  writ  'vard- 
de  transgressione,  wherein  a  person  complained  that  he  was 
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ejected  from  wardships  of  this  kind.  This  is  the  first  men- 
tion of  the  writ  de  ejectione  custodies,  or  ejectment  of  ward. 

Notwithstanding  what  has  been  said  on  the  case  of  ward 
and  marriage  of  an  infant  heir,  when  he  had  two  inherit- 
ances, one  descended1  ex  parte  patris,  which  was  held  of 
one  lord,  and  another  ex  parte  matris,  which  was  held  of 
another,  a  doubt  is  expressed  in  this  statute  to  which  of 
the  lords  the  marriage  of  the  heir  should  belong.  To 
settle  this,  it  was  now  declared2  that  the  marriage  should 
belong  to  that  lord  by  whom  the  child's  ancestor  was 
first  enfeoffed,  not  having  respect  to  the  sex,  nor  to  the 
quantity  of  land,  but  only  to  the  more  ancient  feoffment 
by  knight's  service,  which  merely  established  this  point 
of  law  upon  the  foot  on  which  it  stood  in  the  times  of 
Glanville  and  Bracton. 

Another  provision  of  the  statute  of  Merton3  was  ex- 
tended by  a  subsequent  chapter4  of  this  statute.  The 
regulation  made  concerning;  tenants. encroaching;  on  their 
lords  was  extended  to  neighbors,  who  had  as  little  or  less 
right  than  a  lord's  own  tenants  to  encroach  on  his  wastes. 
This  was  to  hold  good  in  all  cases  where  pasture  was 
claimed  as  appurtenant  to  their  tenements ;  but  where 
common  was  claimed  by  special  grant,  or  feoffment,  for 
a  certain  number  of  cattle ;  there,  upon  the  principle  that 
conventio  vincit  legem,  the  person  entitled  was  to  recover 
conformably  with  the  terms  of  the  grant.  It  was  en- 
acted (a),  that  no  person  should  in  future  be  liable  to  an 
assize  of  common  of  pasture,  on  account  of  any  windmill, 
sheepcote,  dairy,  or  the  necessary  enlarging  of  a  court  or 

(a)  These  statutes  are  still  in  force,  and  are  of  great  importance  with  refer- 
ence to  the  question  of  the  enclosure  of  waste  lands.  It  has  lately  been  held 
that  an  owner  of  a  common  may  approve  under  the  statutes  20  Hen.  III., 
c.  iv. ;  and  13  Edw.  I.,  stat.  i.,  c.  xlvi. ;  that  the  owner  of  a  common  may 
erect  thereon  a  house  necessary  for  the  habitation  of  beast-keepers,  for  the 
care  of  the  cattle  of  himself  and  the  other  persons  having  rights  of  common 
there ;  and  that  so  he  may  erect  a  house  necessary  for  the  habitation  of  a 
wood-ward,  to  protect  the  woods  and  the  underwoods  on  the  common  (Patrick 
v.  Stubbs,  9  Mee.  &  W.,  830).  In  that  case,  to  an  action  for  a  continuing  dis- 
turbance of  common,  the  defendant  pleaded  an  approvement  of  the  locus  in 
quo,  "  leaving  sufficient  of  common  pasture  for  the  said  plaintiff,  and  all 
other  persons  entitled  thereto,  together  with  sufficient  ingress  and  egress  to 
and  from  the  same,  according  to  the  form  of  the  statute,"  etc. — held  that  the 
plea  sufficiently  showed  that  enough  of  common  was  left  at  the  time  of 
the  approvement,  and  in  the  place  where  the  plaintiff  was  entitled  to  enjoy 
it  (Ibid.). 

1  Vide  ante,  c.  v.  2  Ch.  16.  3  Vide  ante,  c.  v.  *  Ch.  46. 
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curtelage.  Where  a  person  having  right  to  approve  had 
made  a  hedge  or  dike,  which  was  thrown  down  in  the 
night,  'or  at  any  other  time,  but  the  offenders  could  not 
be  found,  nor  would  the  people  of  the  neighboringtowns 
cause  them  to  be  indicted,  the  neighboring  towns  were  to 
be  distrained  to  repair  the  damage  at  their  own  costs  (a). 
It  was  also  enacted,  that  where  common  was  usurped 
during  the  infancy  of  an  heir,  during  the  time  a  woman 
was  sub  potestafe  viri,  while  the  pasture  was  in  the  hands 
of  a  tenant  in  dower,  tenant  per  legem  Anglice,  or  for  term 
of  life  or  years,  or  in  fee-tail,  and  the  usurper  had  entered 
within  the  time  of  limitation  in  a  writ  of  mortauncestor, 
the  parties  should  not  have  recovery  by  an  assize  of  novel 
disseisin,  if  they  had  no  common  before.  This  was  de- 
clared by  statute,  because  some  had  said  that  such  pastures 
were  to  be  considered  as  appertaining  to  the  freehold,  and 
so  that  a  writ  of  novel  disseisin  was  a  proper  remedy. 

These  are  the  parts  of  this  statute  which  relate  to  pri- 
vate rights,  excepting  only  chaps.  xxxii.,xxxiii.,  and  xli., 
concerning  property  in  mortmain,  which  have  been  men- 
tioned in  a  former  part  of  this  reign.1 

The  regulations  made  by  this  statute  for  the  adminis- 
tration of  criminal  justice  were  few.  It  was  complained 
that  many  procured  false  appeals  of  homicide,  and  other 
felonies,  to  be  brought  by  appellors  who  had  no  property, 
either  to  satisfy  the  king  for  the  false  appeal,  or  the  party 
appealed  in  damages;  it  was  therefore  ordained,  that  when 
an  appellee  was  acquitted,  either  at  the  suit  of  an  appellor 
or  of  the  king,  the  justices  before  whom  the  appeal  was 
heard  should  punish  the  appellor  by  a  year's  imprison- 
ment. The  appellor,  nevertheless,  was  to  restore  to  the 
party  appealed,  according  to  the  discretion  of  the  justices, 
the  damages  he  had  sustained  by  the  arrest,  imprisonment, 

(o)  An  approvement  could  be  pleaded  in  bar  to  a  quod  permiltat  for  com- 
mon, as  in  a  case  in  the  5th  Edward  II.,  where  the  plaintiff  craved  that  the 
defendant  might  be  summoned  on  a  writ  quod  permittat  ipsum  habere  common 
au pasture;  and  the  defendant  said  that  lie  had  made  an  approvement  of  so 
much  of  the  land,  saving  to  the  plaintiff  sufficient  common,  and  he  prayed 
a  recognition  to  be  taken  whether  he  had  the  better  right  to  the  land  thus 
enclosed  by  reason  of  the  approvement ;  to  which  the  other  party  could  reply 
that  he  had  not  sufficient  common  ( Year-Book,  5  Edw.  II,  160).  Here  we 
see  the  origin  of  the  writ  ad  quod  damnum  ;  and  the  more  modern  enclosure 
acts,  based  upon  the  principle  of  an  equitable  division  of  superfluous  waste 
lands,  leaving  to  all  parties  sufficiency  of  common. 

1  Ch.  32,  33,  41.     Vide  ante,  c.  ix. 


516  EDWARD   I.  [CHAP.  X. 

and  disgrace  attending  it,  besides  a  fine  to  the  king.  If 
the  appellor  was  not  able  to  pay  the  damages,  it  was  to  be 
inquired  (if  the  appellee  desired  it)  by  whose  abetment  or 
malice  the  appeal  was  commenced  ;  and  if  it  was  found 
by  the  inquest  that  any  one  was  the  abettor  therein,  it 
was  enacted  that  he  should  be  distrained,  at  the  suit  of 
the  party  appealed,  by  a  judicial  writ,  to  come  before  the 
justices,  and,  if  he  was  convicted,  he  should  be  punished 
as  the  appellor.  It  was  further  ordained,  contrary  to  the 
ancient  practice,  that  in  an  appeal  de  morte  hominis,  no  es- 
soin should  lie  for  the  appellor,  in  whatsoever  court  the 
appeal  might  be.1 

Another  grievance  was  that  sheriffs  would  pretend 
persons  were  indicted  before  them,  in  the  tourn,  of  felo- 
nies and  other  offences,  and  upon  that  would  apprehend 
them  and  confine  them  in  prison,  and  so  exact  money  for 
their  discharge,  though  they  were  neither  indicted  by 
twelve  jurors  nor  guilty  of  any  offence.  To  put  a  check 
upon  this  abuse  of  jurisdiction,  it  was  enacted  that  sheriffs 
in  their  tourns,  and  other  places  where  they  had  power  to 
inquire  of  offenders  by  the  king's  precept,  or  ex  officio, 
should  cause  the  inquests  of  such  malefactors  to  be  taken 
by  lawful  men,  and  by  twelve  at  the  least,  who  should 
put  their  seals  to  the  inquisitions ;  and  persons  found 
guilty  by  such  inquisitions  were  to  be  taken 

Presentments      °      -..*'*'  .  i  ■>  •      r>  tj?      1  •  nr» 

of  jurors  to  be  and  imprisoned  as  heretofore.  If  sheriffs  im- 
prisoned others  than  such  as  were  indicted  by 
inquests  of  this  kind,  persons  so  imprisoned  might  have 
their  writ  de  imprisonamento,  as  against  any  other  person 
who  imprisoned  them  without  authority  ;  the  like  of 
other  bailiffs  of  liberties.2 

The  crime  of  rape  was  once  more  changed  into  that  of 
felony.  It  is  provided,  says  the  statute,3  that  if  a 
man  ravish  a  woman,  whether  married,  damsel, 
or  other,  where  she  did  not  consent,  either  before  or  after, 
he  shall  have  judgment  of  life  and  member  ;  this  was  to  be 
at  the  suit  of  the  party.  Likewise,  where  a  man  ravishes 
a  woman,  whether  dame  espouse,  a  married  lady,  damsel,  or 

1  Ch.  12.  It  seems  to  have  been  doubtful  in  Bracton's  time,  whether  an 
essoin  should  be  allowed  to  the  appellee,  in  appeals  for  smaller  offences ; 
and,  therefore,  it  is  most  probable  it  did  not  lie  in  that  de  morte  hominus. 
Vide  ante,  c.  vii.  But  in  Glanville's  time  it  lay  for  both  parties.  Vide  ante, 
c.  iv. 

2  Ch.  13.  3  Ch.  34. 
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other,  with  force,  although  she  consent  after,  he  shall  have 
judgment  as  before-mentioned,  if  attainted  at  the  suit  of 
the  king  ;  and  in  this  case,  says  the  statute,  tlie  king  shall 
have  the  suit.  Thus  the  election  given  hy  the  old  law  to 
the  person  ravished  was  wholly  taken  away.1 

It  is  said 2  there  was  a  writ  at  common  law,  de  uxore 
abdiictd  cum  bonis  viri,  for  the  husband,  though  there  is  no 
mention  of  any  such  in  Bracton;  however,  this  statute 
provides,  de  mulieribus  abductis  cum  bonis  viri,  that  the  king 
should  have  his  suit  for  goods  so  taken,  so  that  such 
offenders  might  now  be  proceeded  against  criminally,  as 
well  as  civilly.  If  a  woman  willingly  left  her  husband, 
and  went  away  and  continued  with  her  adulterer,  she  was, 
upon  conviction  thereof,  forever  to  lose  her  action  of  dower, 
unless  the  husband  would  willingly,  without  any  coercion 
of  the  church,  be  reconciled  to  her,  and  cohabit  with  her, 
in  which  case  her  right  of  action  was  restored.  A  person 
who  took  away  a  nun*,  though  she  consented,  was  by  this 
act  to  be  punished  with  three  years'  imprisonment,  to  be 
fined  to  the  king,  and  make  a  reasonable  satisfaction  to 
the  house.3 

Several  statutes  were  made  for  regulating  the  officers 
of  courts,  settling  their  fees,  and  preventing  extortion  and 
imposition  upon  suitors,4  similar  to  some  regulations  made 
by  the  first  statute  of  Westminster.5  One  of  these  aimed 
higher  than  the  ministers  of  courts.  The  chancellor, 
says  the  statute,6  treasurer,  justices,  any  of  the  king's 
counsel,  clerks  of  the  chancery,  of  the  exchequer,  of  any 
justice,  or  other  officer;  any  of  the  king's  house,  clergy 
or  lay,  shall  not  receive  any  church,  or  advowson  of  a 
church,  land,  on  tenement  in  fee,  neither  by  gift  or  pur- 
chase, nor  to  farm,  ne  a  champert  (that  is,  to  have  a  part, 
or  campi  partitio,  since  called  champerty),  nor  otherwise,  so 
long  as  the  thing  is  in  suit  before  them,  or  any  other  of 
the  king's  officers.  If  any  did  contrary  hereto,  both  pur- 
chaser and  seller  were  to  be  punished  at  the  king's  pleasure. 
The  dividing  part  of  the  thing  in  question  is  a  bribe  men- 
tioned in  the  first  statute  of  Westminster  ;7  but  it  is  first 
spoken  of  here  under  the  name  of  champerty. 

1  Vide,  vol.  i.,  c.  iv.;  ante,  c.  ix.  5  Viz.,  ch.  26,  27,  28,  30.    Vide  ante,  c.  ix. 

2  F.  N.  B.,  121  K.  6  Ch.  49. 

3  Ch.  34.  7  Viz.,  ch.  25.     Vide  ante,  c.  ix. 
*  Ch.  42,  44. 
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After  the  numerous  provisions  made  by  this  statute  for 
the  amendment  of  the  law,  it  concludes  with  a  sort  of 
anxiety  lest  anything  should  be  left  not  provided  for,  super 
verb  statutis  in  defectum  legis,  et  ad  remedia  editis  ne  diutius 
querentes,  cum  ad  curiam  venerint,  recedant  de  remedio  desperati, 
habeant  brevia  sua  in  suo  casu  pro-visa,1  referring,  as  it 
should  seem,  to  the  24th  chapter,2  which  had  given  the 
authority  to  clerks  in  the  chancery  to  frame  writs  in 
consimili  casu. 

The  next  act  of  this  parliament  is  the  statute  of  Win- 
statute  of     Chester ;  containing   some  provisions   for   en- 

winchester.  forcing  the  ancient  police,  and  ordaining  some 
new  regulations.  The  act  states,  that  robberies,  murders, 
burnings,  and  thefts,  increased  more  than  ever ;  and  that 
this  was  to  be  attributed  to  want  of  a  due  administration 
of  the  subsisting  law.  It  is  said  to  have  been  very  much 
owing  to  the  negligence  or  wilfulness  of  jurors,  who,  being 
connected  either  with  felons  or  receivers,  could  not  be 
brought  to  indict  them:  again,  jurors  were  not,  as  they 
should  be,  of  the  neighborhood  where  the  offence  was 
committed  ;  nor  was  there  any  penalty  upon  jurors  guilty 
of  such  concealments  and  neglects.  To  remedy  this,  says 
the  statute,  the  king  hath  established  a  penalty  for  such 
concealment;  so  that,  if  they  disregarded  their  oath,  they 
might  be  in  some  fear  of  the  penalty.  But  there  being 
no  specific  penalty  named,  it  should  seem,  it  must  be 
ascertained  by  the  discretion  of  the  court.  It  further 
directed  that  cries,  that  is,  the  hutesium  et  clamor,  should  be 
solemnly  made  in  all  counties,  hundreds,  markets,  fairs, 
and  other  places  where  there  was  great  resort  of  people, 
so  that  none  might  excuse  himself  for  ignorance  :  by  these 
means  the  country  would  be  so  well  kept,  that  none  could 
escape  for  want  of  fresh  suit  from  town  to  town,  and  from 
country  to  country3  (a). 

(a)  This  was  the  earliest  of  the  statutes  of  "  hue  and  cry,"  and  other 
statutes,  which  have  been  continued  to  our  own  time  by  more  modern  stat- 
utes, all  based  on  the  ancient  institutions  of  the  hundred  and  of  frankpledge, 
making  the  hundred  responsible  for  robberies,  riots,  etc.  See  a  case  on  the 
act,  Year-Book,  Edw.  II.,  fol.  539.  The  next  statute  on  the  subject  was  that 
of  the  27  Eliz.  {vide  post,  vol.  v.) ;  as  to  which,  however,  it  was  held  that  it 
merely  altered  the  proceedings,  and  that  the  statute  which  gave  the  right  of 
action  was  the  above,  the  statute  of  Winchester  (Andrew  v.  The  Hundred  of 
Lervkner,  Yelverlon's  Rep.,  10G).  The  modern  statute  on  the  subject  was  the 
8  Geo.  II.,  c.  16. 

i  Ch.  50.  2  Vide  ante.  3  Ch.  1. 
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Moreover,  when  it  was  necessary,  inquests  were  to  be 
made  in  towns  by  the  lord  of  the  town,  and  afterwards  in 
the  hundred,  in  franchises  and  in  the  county,  and  some- 
times in  two,  three,  or  four  counties,  in  case  of  felonies 
committed  in  the  marches  of  shires,  so  that  the  offenders 
might  be  attainted.  If  the  country  would  not  answer  for 
the  bodies  of  such  offenders,  the  following  penalty  was 
ordained  :  the  people  dwelling  in  the  country  were  to  be 
answerable  for  the  robberies  done,  and  the  damages  sus- 
tained ;  so  that  the  whole  hundred  where  the  robbery  was 
committed,  with  the  franchises  therein,  should  be  answer- 
able for  robberies;  and  if  they  were  done  in  the  division 
of  two  hundreds,  both  the  hundreds  and  the  franchises 
within  them  were  to  be  answerable.  The  hundred  was 
to  have  only  forty  days  allowed  them  to  agree  for  the 
damages,  or  answer  for  the  bodies  of  the  robbers.1  This 
policy  of  compelling  a  certain  district  to  make  good 
secret  mischiefs  committed  therein,  had  been  pursued  in 
the  former  statute  of  this  year  against  those  who  broke 
down  hedges,  and  committed  other  acts  of  mischief  in 
the  night.2  Upon  this  provision  of  the  statute  of  Win- 
chester an  action  has  been  grounded,  by  which  a  person 
robbed  may  recover  against  the  hundred  the  loss  he  has 
sustained.  This  has  since  been  put  under  certain  restric- 
tions by  several  statutes.3 

By  way  of  prevention  it  was  enacted,  that  in  great 
walled  towns,  the  gates  should  be  closed  from  sun-setting 
to  sun-rising ;  that  no  one  should  lodge  in  the  suburbs,  or 
in  any  place  out  of  the  town,  from  nine  o'clock  till  day, 
unless  his  host  would  answer  for  him.  Every  wreek,or  at 
least  every  fifteen  days,  the  bailiffs  of  towns  were  to  make 
inquiry  of  persons  lodged  in  the  suburbs  and  extremities 
of  the  town ;  and  if  they  found  any  who  had  lodged 
strangers  or  suspicious  persons  against  the  peace  (for  so  it 
was  called),  the  bailiffs  were  to  do  right  therein.  Watches 
wrere  to  be  kept,  as  has  been  used  in  former  times,  that  is, 
from  the  day  of  the  Ascension  to  the  day  of  St.  Michael ; 
in  every  city,  six  men  at  each  gate;  in  every  borough, 
twelve  men;  in  every  town,  six  or  four,  according  to 
the  number  of  inhabitants ;  and  these  were  to  watch  con- 
tinually from  sun-setting  to  sun-rising.     If  any  stranger 

1  Ch.  2.         2  Westni.  2,  ch.  xlvi.     Vide  ante,  c.  x.  3  Stat.  Eiiz.,  etc. 
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passed  by,  the  watch  were  to  arrest  him  till  morning  ;  and 
it*  any  suspicion  appeared,  he  was  to  be  delivered  to  the 
sheriff,  who  was  to  keep  him  safe  till  he  was  delivered  in 
due  manner.  If  any  one  resisted  the  arrest,  hue  and  cry 
was  to  be  raised ;  and  those  who  kept  watch  in  the  town 
were  to  follow  the  hue  and  cry  from  town  to  town  till 
the  offender  was  taken.  It  was  enacted  that  no  one 
should  be  punished  for  arresting  such  strangers.1 

It  was  directed,  that  highways  should  be  cleared  from 
woods,  bushes,  and  dikes,  to  prevent  any  one  from  lurk- 
ing there:  this  was  to  be  for  two  hundred  feet  on  each 
side  of  the  road.  However,  ashes  and  large  trees  were 
not  to  be  felled  to  make  such  clearance.  If  robberies 
were  committed  through  the  owners'  refusing  or  neglect- 
ing to  clear  the  roads  in  the  above  manner,  they  were  to 
be  answerable  for  the  felonies ;  and  if  murder  was  done, 
they  were  to  make  fine  at  the  king's  suit.  If  the  owner 
could  not  remove  trees  and  bushes  himself,  the  country 
were  to  aid  him:  the  same  of  the  king's  demesnes  and 
forests.  Moreover,  if  a  park  was  made  by  the  side  of  a 
highway,  it  was  to  be  at  the  distance  of  two  hundred 
feet  ;/or  a  wall,  dike,  or  hedge,  was  to  be  made,  that  of- 
fenders might  not  come  out  to  commit  offences,  and  then 
escape  back  again.2  It  was  further  directed,  that  every 
man  should  have  harness  and  arms,  according  to  the  old 
assize  of  arms,  with  some  variations  directed  by  this 
statute.3 

The  next  act  of  this  parliament  is  the  statute  of  mer- 
chants ;  which,  having  been  mentioned  before,  we  proceed 
to  the  statute  of  Circumspecte  agatis.     This  is  so 

•      •     •     i  i  o    'j.        ii  i      •  j_     Statute    of 

called,  from  the  initial  words  ot  it ;  though  it  circumspect 
is  rather  in  the  form  of  a  writ,  from  the  king 
to  his  justices,  concerning  the  bishop  of  Norwich  and  his 
clergy,  beginning,  Bex  talibus  judicibus  salutem,  Circumspecte 
agatis,  etc.,  without  any  mention  of  the  concurrence  of 
the  parliament.4  However,  it  has  always  been  considered 
as  a  statute ;  is  referred  to  by  a  subsequent  parliament  as 
such;  and,  after  what  has  been  before  observed  on  the 
form  of  our  old  statutes,5  the  reader  may  not,  perhaps, 
consider  such  deficiency  of  parties  or  wording  as  very 
singular  or  material. 

i  Ch.  4.  3  Ch.  6.  5  Vide  vol.  i.,  c.  iv.;  ante,  c.  ix. 

2  Ch.  5.  *  2  Inst.,  487. 
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"We  "have  no  authentic  account  of  the  disputes  between 
the  temporal  and  spiritual  courts  during  this  reign  l  (a)  ; 
but  it  may  be  collected  from  the  present  statute,  that  some 
points  were  thought  not  to  be  sufficiently  adjusted.  This 
act  was  designed  to  ascertain  the  boundaries  of  ecclesias- 
tical jurisdiction  in  some  particulars  ;2  for  which  purpose 
it  directs,  that  the  bishop  of  Norwich  and  his  clergy  (a 
contest  with  whom  might,  probably,  be  the  immediate  oc- 
casion, of  this  act)  should  not  be  punished,  if  they  held 
plea  of  such  things  as  were  mere  spiritualia:  as,  for  in- 
stance, of  penance  enjoined  by  prelates  pro  mortali  peccato, 
as  fornication,  adultery,  and  the  like;  in  which  cases 
sometimes  a  corporal,  sometimes  a  pecuniary  pain  was  in- 
flicted, especially  if  the  person  offending  therein  was  a 
freeman:  also,  if  prelates  punished  any  one  for  having  a 
churchyard  uninclosed,  a  church  uncovered,  or  not  de- 
cently ornamented  ;  in  which  cases  none  but  pecuniary 
penalties  could  be  imposed.  So  if  a  rector  demanded 
parochial  oblations  and  tithes  due  and  accustomed,  or 
claimed  against  another  rector  tithes,  whether  large  or 
small,  so  as  they  did  not  amount  to  the  fourth3  part  of 

(a)  As  already  seen,  Edward  I.  was  exceedingly  arbitrary,  and  the  clergy, 
and  especially  the  prelacy,  felt  the  pressure  of  his  power  and  the  rapacity 
of  the  king.  There  is  an  entry  of  a  claim  of  £20,000  against  the  Archbishop 
of  York,  for  a  supposed  contempt  of  the  crown,  in  excommunicating  civil 
officers  for  imprisonment  of  ecclesiastical  officers  for  execution  of  ecclesias- 
tical process,  although,  as  both  the  ecclesiastical  process  and  the  power  of 
excommunication  were  undoubtedly,  at  that  time,  recognized  by  the  law,  it 
is  hard  to  see  in  what  the  contempt  consisted.  The  prelate,  however,  was 
about  to  be  committed  to  prison  for  his  supposed  offence,  when  he  purchased 
his  liberty  by  paying  the  enormous  sum  of  £4000  —  probably  equal  to  £80,- 
000  at  the  present  time  ( Year-Book,  Edw.  III.,  28).  The  temporal  courts 
did  not  allow  any  interference  of  the  ecclesiastical  power  with  their  admin- 
istration of  justice.  Thus,  for  instance,  an  ecclesiastical  inhibition  would  be 
no  excuse  to  a  bishop  in  a  court  of  law  for  neglect  or  default  in  the  perform- 
ance of  any  duty  devolved  upon  him  by  law  in  the  administration  of  justice, 
as  by  certificate  of  some  matter  of  ecclesiastical  cognizance  or  the  like. 
Thus,  in  a  case  where  plenarty  was  alleged,  and  reference  was  made  to  the 
bishop  in  the  usual  way,  to  certify  as  to  the  fact,  and  he  excused  himself 
from  so  doing  on  the  ground  of  an  inhibition  from  the  archbishop,  it  was 
held  to  be  no  excuse,  "for  the  bishop  canno^ excuse  himself  against  the 
command  of  his  sovereign  in  his  own  land"  {Year-Book,  17  Edw.  II,  fol. 
533). 

1  Some  statutes  and  other  instruments  which  are  assigned  to  this  reign  by 
Lord  Coke,  are  to  be  found  among  the  statuta  inccrti  temporis,  and  will  be 
mentioned  in  the  next  reign. 

2  For  such  cases  as  were  allowed  to  belong  to  the  spiritual  jurisdiction, 
rule  ante,  c.  vii.,  etc.,  and  c.  viii. 

3  In  Bracton's  time  it  was  limited  to  a  sixth.     Vide  ante,  c.  vii. 
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the  value  of  the  church :  again,  if  a  rector  demanded  a 
mortuary  in  places  where  it  was  customary;  so  if  a  prel- 
ate of  any  church,  or  a  patron,  should  demand  from  the 
rector  a  pension  as  due  to  him ;  it  was  ordained  that  all 
such  demands  should  be  made  in  the  ecclesiastical  court. 
As  to  the  laying  of  violent  hands  upon  a  clerk,  and  causes 
of  defamation,  it  was,  says  the  statute,  heretofore  allowed, 
that  suits  of  that  sort  should  be  heard  in  the  court  Chris- 
tian, if  money  was  not  demanded,  and  they  went  merely 
ad  correctionem  peccati:  the  like  of  suits  de  fidei  Icesione.  In 
all  the  above-mentioned  cases,  says  the  act,  the  ecclesiasti- 
cal judge  had  jurisdiction,  regid  prohibitione  non  obstante. 

Such  is  the  adjustment  made  by  the  statute  of  Circum- 
specte  agatis.  In  the  twenty-fourth  year  of  this  king  there 
is  a  statute  upon  the  same  subject  of  ecclesiastical  juris- 
diction, which  may  be  more  properly  mentioned  here 
than  in  its  chronological  order:  this  is  called  the  statute  of 
the  writ  of1  consultation.  It  seems  the  writ  of  prohibition 
had  been  resorted  to  very  frequently,  in  cases  where  no 
remedy  could  be  had  in  the  king's  court  by  writ  out  of 
chancery;  so  that  persons  who  could  obtain  no  remedy  in 
the  temporal  courts  were  deprived  also  of  such  as  might 
be  procured  in  the  spiritual.  A  representation  on  this 
subject  was  made  to  the  king;  and  it  was  now  ordained., 
that,  in  future,  when  the  ecclesiastical  judge  was  stopped 
by  a  prohibition,  the  chancellor,  or  the  king's  chief  justice 
for  the  time  being,  upon  sight  of  the  libel  in  such  case,  at 
the  instance  of  the  complainant,  if  he  saw  there  was  no 
remedy  in  such  case  by  a  writ  out  of  chancery,  but  that  it 
belonged  to  the  ecclesiastical  court  to  determine  it,  should 
write  to  the  judges  before  whom  the  cause  depended,  quod 
in  causa  procedant,  non  obstante  prohibitione  regia  sibi  prius  inde 
directd,  etc.  Thus  was  it  designed  to  give  protection  and 
energy  to  the  ecclesiastical  court  when  it  exercised  a 
jurisdiction  supplemental,  as  it  were,  to  the  temporal 
courts,  in  correcting  those  excesses  for  which  the  poverty 
of  the  common  law  had  not  yet  provided  any  redress. 

A  statute  for  regulating  the  police  of  the  city  of  Lon- 
don, entitled  statuta  civitatis  Londini;  and  another,  entitled 
forma  concessionis  et  exemplijicationis  Ckartarum,  confirming 
the  charters,  make  the  remainder  of  the  statutes  enacted 
in  the  famous  parliament  of  Westminster,  in  the  thirteenth 
year  of  this  king. 

1  Stat.  24  Edw.  I.,  of  the  writ  of  consultation.     Vide  ante,  c.  vii. 
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Statute  of  Quo  Warranto  —  Statute  of  Quia  Emptores  —  Mo- 
dus levandi  Fines  —  Statute  de  Finibus  Levatis  —  Writ  of  Ad 
Quod  Damnum  —  Statute  of  Articuli  super  Chartas  —  Court 
of  the  Steward  and  Marshal  —  Writ  of  Conspiracy  —  Of  the 
Different  Courts  —  An  Action  of  Debt  in  the  Steward's 
Court  —  Common  Writ  of  Debt  —  Of  Detinue  —  Of  Covenant  — 
Of  Trespass  —  The  Criminal  Law  —  The  King  and  Govern- 
ment—  Statutes  and  Records  —  Fleta  —  Britton  —  Hengham  — 
Thornton  —  John  de  Athona  —  Miscellaneous  Facts. 

PASSING-  over  the  Statutum  Exoniq,  14  Edw.  L,  con- 
cerning inquisitions  taken  before  coroners  (a),  and 
some  articuli  upon  that  statute,  as  also  the  ordinatio  pro 
statu  Hibernice,  17  Edw.  I.,  mentioned  in  the  former  part 
of  this  reign  ;  we  come  to  the  eighteenth  year  of  this  king, 
when  a  parliament  was  holden,  commonly  called  West- 
minster the  third.  This  parliament  produced  four  very 
important  statutes.  The  first  is  the  statute  quia  emptores 
terrarum;  two  statutes  of  quo  warranto;  and  one  entitled 
modus  levandi  fines. 

To  begin  with  the  statute  of  quo  loarranto,  18  Edw  I., 
stat.  2.  Before  we  speak  of  this  statute,  it  statute  of  quo 
will  be  necessary  to  take  notice  of  one  on  the  warranto. 
same  subject,  and  bearing  the  same  title,  enacted  in  the 
sixth  year  of  the  king.  This  statute  was  for  a  long  time 
considered  as  made  in  the  thirtieth  year  of  this  reign ; 
but  that  is  now  agreed  to  have  been  only  a  publication 
of  it  under  the  great  seal ;  and  indeed  it  is  there  recited 
as  having  passed  in  the  sixch,  to  which  place  we  now  re- 
store it. 

We  have  before  seen  the  nature  of  the  proceeding  by 
quo  warranto,  or  quo  jure}     This  writ  was  brought  forward 

(a)  It  is  to  these  Britton  alludes  in  the  chapter  De  Ministris,  i.  e.,  officers 
of  the  crown,  in  the  article  which  states  that  "soit  enquis  de  prises  et  de 
fraudes  de  coroners  et  de  lour  elercs  et  de  lour  ministres  solonque  ce  que  est 
contenu  en  nos  statutes  de  Excestre"  (Britton,  foL  64). 
1  Vide  ante,  c.  vii. 
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into  more  notice  by  the  frequent  use  which  the  present 
king  caused  to  be  made  of  it,  and  by  these  two  statutes 
for  "regulating  the  process,  and  proceeding  therein  (a). 
The  king,  in  execution  of  the  plan  of  reducing  the  nobles 
under  his  sovereign  authority,  had  begun  to  make  strict 
inquiry  into  the  titles  by  which  franchises  and  liberties 
were  claimed.     Some  of  these  he  had  resumed  by  judg- 

(a)  One  of  the  great  characteristics  of  this  reign  was  the  unscrupulous 
recourse  to  this  writ  on  the  part  of  the  crown,  and  the  strict,  and  indeed 
strained,  enforcement  of  any  prerogatives  or  rights  of  the  crown  which 
it  occasioned.  There  was  probably  no  species  of  claim  which  could  possibly 
be  set  up  by  the  crown  which  was  not  made 'at  this  period,  and  whenever  a 
subject  exercised  a  right  which  could  be  shown,  or  supposed  to  be  a  royal 
franchise,  his  title  to  it  was  challenged.  Hence  the  records  of  this  reign 
are  full  of  proceedings  relating  to  every  possible  species  of  royal  franchise 
or  prerogative.  Thus,  for  instance,  the  crown  claimed  the  sea-shore,  and  as 
incident  thereto,  the  right  to  take  wreck,  and  any  one  who  took  wreck  was 
challenged  to  show  his  title.  Thus  the  Earl  of  Cornwall  had  wreckum  maris 
ptr  comitalum  Cornubice,  and  his  title  being  questioned  in  quo  warranto,  had 
judgment  (14  Edw.  I.,  B.  R.,  rot.  6,  Com.).  "For  the  better  understanding 
of  this  act,  says  Coke,  it  shall  be  necessary  out  of  history  to  show  the  cause 
of  the  making  thereof.  The  truth  is,  that  the  king  wanting  money,  there 
were  some  who  persuaded  him  that  few  or  none  of  the  nobility,  or  clergy,  or 
commonalty  that  had  franchises  of  the  grants  of  the  king's  predecessors,  had 
right  to  them,  for  that  they  had  no  charters  to  shoivfor  them,  for  that  in  truth 
most  of  the  charters  were  by  length  of  time  or  casualty  lost  or  consumed, 
whereupon  it  was  openly  proclaimed  that  every  man  that  held  those  liber- 
ties or  other  possessions' by  grant  from  any  of  the  king's  predecessors  should, 
before  certain  persons  thereunto  appointed  show  quo  jure  illi  relinerenl,  etc., 
whereupon  many  that  had  long  remained  in  quiet  possession  were  taken  into 
the  king's  hands."  And  then  this  statute  was  passed  to  provide  a  remedy. 
"  And  for  such  as  lay  in  point  of  charter  granted  before  time  of  recovery,  the 
party  grieved  bad  two  remedies,  either  by  allowance  or  confirmation :  by 
allowance  before  the  justices  (of  king's  bench  or  of  eyre),  or  confirmation  by 
the  king  under  the  great  seal,  and  these  were  sufficient  without  showing  the 
charter.  And  if  the  franchises  of  either  sort  were  granted  within  the  time 
of  memory,  yet  if  the  same  had  been  allowed  they  might  be  claimed  by  force 
of  the  allowance  without  showing  the  charter."  And  so,  says  Coke,  the 
remedv  was  perfect  and  plenary  (2  Inst.,  28),  though  it  was  hardly  so  secure 
if  allowance  had  not  been  obtained,  and  as  prescription  opposed  a  non- 
existing  grant,  it  might  have  been  allowed  to  prove  a  grant.  "So  all  men 
should  enjoy  their  franchises,  which  they  had  reasonably  used,  until  the 
court  came  into  the  county.  But,  says  Coke,  you  will  inquire  what  rem- 
edy there  was  for  him  that  could  not  produce  his  charter?  To  which 
he  answers,  That  these  franchises  were  of  two  kinds,  the  one  such  as  may  be 
claimed  by  usage  and  prescription,  as  wreck  of  the  sea,  waif  and  stray,  fairs, 
markets,  and  the  like,  which  are  gained  by  usage,  and  may  become  due 
without  matter  of  record ;  and  felon's  goods,  etc.,  and  the  like,  which  grow 
not  without  matter  of  record,  and  therefore  cannot  be  claimed  by  usage 
in  pais,  but  by  charter.  And  yet  all  these  were  at  first  derived  from  the 
crown.  All  these  were  granted  either  before  or  after  the  time  of  memory  ; 
if  before  the  time  of  memory,  then  for  the  former  kind  the  party  might 
claim  by  prescription"  (Ibid.). 
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meat  of  his  courts  of  law;  and  many  prelates,  earls, 
barons,  and  others,  had  days  fixed  when  they  were  to 
make  out  their  titles,  and  the  whole  would  be  examined : 
but  to  quiet  the  minds  of  men  till  this  matter  was  in- 
vestigated, it  was,  among  other  things,  enacted  in  the 
sixth  year  of  the  king,  that  a  writ  should  issue,  command- 
ing the  sheriff  to  permit  all  persons  to  continue  in  the 
enjoyment  of  such  liberties  as  they  had  hitherto  possessed, 
till  the  king's  coming  (that  is,  the  coming  of  the  king's 
court)  into  that  county,  or  the  coming  of  the  justices 
itinerant  ad  omnia  placita,  or  till  the  king  gave  some  fur- 
ther direction  therein.  The  form  of  another  writ  was 
prescribed,  which  directed  the  sheriff  to  make  proclama- 
tion for  all  persons  claiming  any  liberties  by  royal  charter, 
or  otherwise,  to  come  before  the  justices  ad  primam  assisam, 
ciim  in  partes  Mas  vencrint,  to  show  quomodo  hujusmodi  liber- 
tates  habere  clamant,  et  quo  warranto,  etc. 

Thus,  instead  of  a  special  writ,  which  called  upon  a 
particular  person  to  set  forth  his  title,  and  which  was  a 
sufficiently  severe  investigation,  all  persons  were  by  one 
general  proclamation  put  to  defend  their  rights,  and  show 
their  titles :  war  was  at  once  declared  with  all  the  liberties 
and  franchises  in  the  kingdom,  without  stating  any  spe- 
cific ground  of  complaint.  The  statute,  however,  that 
was  made  to  maintain  the  proceeding  which  wTas  hereby 
set  on  foot,  declares  (a),  that  should  any  object  that  they 
were  not  bound  to  answer  without  an  original  w7rit ;  yet, 
if  it  appeared  they  had  usurped  any  liberty  upon  the  king 
or  his  ancestors,  they  should  answer  immediately  without 
any  writ,  and  abide  the  judgment  of  the  court :  but  if 
they  said  their  ancestor  died  seized  of  the  liberty,  then 
they  were  so  far  distinguished  from  the  foregoing  de- 
scription of  persons,  that  the  king  was  to  award  an  orig- 
inal writ  out  of  chancery,  summoning  the  party  to  appear 
in  proximo  adventu  nostro,  vel  coram  justitiariis,  etc.,  cum  in 

(a)  It  may  be  convenient  here  to  quote  from  Britton,  in  which  this  statute 
seems  incorporated.  In  treatises  on  the  articles  of  inquiry  at  the  eyre,  it  is 
saul,  "  Soit  enquis  quex  de  counte  cleyment  return  de  nos  brefs  ou  franchises, 
etc.,  de  infangenthefes  ou  de  outfanganthefe  (punishment  of  thieves)  et  feires 
ou  marches  (fairs  or  markets)  ou  de  aver  wreck  de  meer,  ou  murage  ou  pon- 
tage, etc.,"  and  then  provision  is  made  for  the  procedure  at  the  eyre,  that 
parties  were  to  be  summoned  ;  "  et  com  eils  viendront,"  and  thus  it  proceeds  as 
in  the  present  statute,  another  instance  of  the  incorporation  of  statute  law  in 
Britton. 
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partes,  etc.,  ostensurus  quo  warranto  tenet  visum  francijilegii 
in  manerio  de  N.,  etc.,  upon  which  there  was  to  be  the  same 
process  as  in  the  circuit  of  the  justices.  This  was,  in 
truth,  nothing  more  than  the  old  common  law  writ  and 
proceeding. 

After  this  statute,  great  numbers  of  writs  of  quo  war- 
ranto were  brought  against  prelates   and   others  of  the 
clergy,  and  against  temporal  lords  and  others,  for  their 
liberties,   franchises,   and    privileges    of    various    kinds. 
These  rigorous  proceedings  were  borne  with  great  impa- 
tience.    While  this  unpopular  course  was  talcen  by  the 
king's  officers,  complaint  was  made  thereof  in  the  parlia- 
ment of  the  eighteenth  year  of  this  king  ;  in  consequence 
of  which  there  passed  the  statutum  de  quo  warranto  novum, 
as  it  is  called  in  respect  of  that  made  in  the  sixth  year  at 
Gloucester.     Forasmuch,  says  this   act,  as  writs  of  quo 
warranto,  and  judgments  to  be  given  thereon',  were  greatly 
delayed,  because  the  justices  in  giving  judgment  were  not 
certified  of  the  king's  pleasure  therein  (it  not  being  usual, 
it  seems,  for  judgment  to  be  given  till  the  justices  were 
certified  of  the  king's  pleasure  by  a  writ'  de  libertatibus 
allocandis,   founded   probably  upon  the  statute  made   at 
Gloucester) ;  he  therefore,  of  his  special  grace,  and  for  the 
aifection  he  bore  to  his  prelates,  earls,  barons,  and  others 
of  his  realm,  granted  as  follows:  That  all  persons  who 
could  make  out  by  an  inquest  of  the  country,  or  other- 
wise, that  they  and  their  ancestors,  or  predecessors,  had 
enjoyed  and  used  any  liberties,  whereof  they  had  been 
impleaded  by  any  of  those  writs,  ante  tempus  regis  Richardi, 
consanguinei  sui,  aut  toto  tempore  suo,  et  hucusque,  and  had  so 
continued  till  then,  without  misusing  them,_  should  be 
adjourned  to  a  future  day  before  the  same  justices,  within 
which  time  they  might  attend  the  king  with  the  record 
of  the  justices,  signed  with  their  seal,  and  also  the  return; 
and  the  king  would,  by  his  letters-patent,  confirm  their 
titles.    It  was  also  enacted,  that  those  who  could  not  prove 
the  seisin  of  their  ancestors  or  predecessors  in  the  above 
way,  should  be  dealt  with  in  the  regular  course  of  law:1 
to  which  the  king  added  this  gracious  clause,  that  where 
judgments  had  been  given  against  certain  persons  within 
a  particular  time,  he  would  grant  them  the  benefit  of  the 

above  provision.  

1  Sect.  1. 
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To  spare  the  expenses  attending  such  a  proceeding  as 
this,  where  the  contest  was  with  the  crown,  it  was  or- 
dained, that,  in  future,  pleas  of  quo  warranto  should  he 
pleaded  and  determined  in  the  itinera,  of  the  justices;  and 
that  all  pleas  then  depending  should  be  adjourned  into 
the  counties,  till  the  coming  of  the  justices.1  This  is  fol- 
lowed by  another  statute  of  quo  warranto,  making  and 
confirming  a  restitution  to  such  as  had  lost  their  liberties 
by  judgment,  and  securing  others  who  came  within  the 
grace  held  out  by  a  clause  in  the  former  act.  Thus  was 
this  terrible  inquiry  by  quo  warranto  for  a  time  let  loose 
upon  the  great  men  of  the  nation,  till  the  king  at  length 
consented  to  suspend  it,  and  wholly  to  abolish  the  more 
oppressive  parts  of  that  proceeding. 

The  statute  Quia  emjrtores  is  entitled  in  the  parliament 
roll,  from  the  subject  of  it,  statutum  regis  de  statute  of  Quia 
ten-is  vendendis  et  emendis.  We  have  before  emptores. 
seen  the  restraint  imposed  on  the  alienation  of  land  by 
Magna  Cliarta?  with  the  practice  that  still  subsisted  during 
the  last  reign,3  and  which  gradually  led  to  a  violation  of 
that  chapter  in  the  Great  Charter.  As  the  consequences 
of  this  practice  were  more  felt,  complaint  thereof  was 
made  in  parliament,  and  the  following  statute  was  passed 
in  order  to  put  this  matter  upon  a  new  footing.  Foras- 
much, says  the  act,  as  purchasers  of  lands  and  tenements 
of  the  fees  of  great  men,  and  other  lords,  have  entered 
into  their  fees,  to  the  prejudice  of  the  lords ;  these  pur- 
chasers having  bought  the  lands  and  tenements  from  the 
freeholders  of  such  great  men  to  hold  of  their  feoffors, 
and  not  of  the  chief  lords  of  the  fees ;  so  that  the  chief 
lords  have  lost  their  escheats,  marriages,  and  wardships 
of  such  lands  and  tenements,  which  was  a  grievance  to 
the  great  landholders  of  the  kingdom,  who  thought  them- 
selves in  a  manner  disherited  by  such  defalcations  in 
their  seigniories:  for  these  reasons  it  was,  at  their  in- 
stance, ordained,  that,  in  future,  it  should  be  lawful  for 
every  freeman  to  sell,  at  his  pleasure,  his  land  or  tene- 
ment, or  part  thereof,  so  that  the  feoffee  should  hold  the 
land  or  tenement  of  the  chief  lord  by  the  same  services 
and  customs  by  which  the  feoffor  before  held  it.4 (a)    Thus 

(a)  It  was  held  by  the  learned  Littleton  that  at  his  day  a  man  could  not 
give  land  to  hold  in  frankalmoigne  to  an  abbey  in  fee,  for  by  the  statute  of 
1  Sect.  1.  2  Vide  ante,  c.  v.  3  Ibid.  4  Ch.  1. 
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every  freeholder,  instead  of  the  partial  permission  he  be- 
fore had  under  Magna  Charta,  was  at  liberty  to  alien  all 
his  land,  provided  he  made  a  reservation  of  the  services, 
not  to  himself,  but  to  the  chief  lord  ;  so  that  the  practice 
of  creating  new  seigniories  now  ceased,  and  every  tenancy 
in  the  kingdom  was  ever  after  to  continue  a  part  of  the 
same  fee  or  manor  to  which  it  then  belonged  ;  for,  if  no 
new  reservation  of  services  could  be  made,  no  new  manor 
could  be  created. 

This  act  has  two  other  chapters :  one  of  them  is  only  ex- 
planatory of  the  former,  and  directs,  that  where  a  freeholder 
sold  part  only  of  his  lands  or  tenements,  the  feoffee  should 
be  immediately  charged  with  the  services  due  to  the  chief 
lord,  in  proportion  to  the  quantity  ot  the  land  or  tenement; 
and  the  chief  lord  was  to  receive  it  at  the  hands  of  the 
feoffee.1  It  was  added2  by  way  of  caution,  that  this  act 
should  not  be  construed  as  authorizing  the  purchase  of 
lands  or  tenements  in  mortmain  ; 3  and  that  it  should  relate 
onl}7  to  land  held  in  fozdo  simpliciter ;  or,  as  it  has  since  been 
called,  fee  simple. 

The  fourth  act  passed  in  this  parliament  is  the  modus  le- 

Modus  uvandi  vandi  fines :  stating  the  course  to  be  observed  in 
fines.  levying  a  fine ;  for  so  this  transaction  was  now 
usually  called.  The  little  information  to  be  found,  before 
this  statute,  on  the  subject  of  fines,  and  the  manner  of 
transacting  them  in  court,  is  derived  from  Glanville.4 
What  is  said  by  Bracton  on  this  ancient  security  is  con- 
fined to  the  nature  of  claim,  and  the  consequence  of  non- 
claim.5 

The  passing  of  fines  hereafter  rested  upon  the  directions 
given  by  this  act.  It  directs,  that  when  the  original  writ 
was  delivered  in  presence  of  the  parties,  before  the  justices, 
a  countor  should  say  thus  :  Sire  justice,  conge  cVaccorder  (this 
was  praying  the  licentia  concordandi,  on  which  a  fine  was 
due  to  the  king) ;  then  the  justice  was  to  say,  Que  donera, 
sire  Robert?  naming  one  of  the  parties.  "When  they  had 
agreed  upon  the  sum  of  money  to  be  given  to  the  king, 

tenures  lie  should  hold  of  the  lord  paramount,  of  whom  the  donor  held,  and 
it  was  otherwise  before  the  statute  called  Quia  emptores  terrarum,  etc.,  (12 
Edw.  IV.,  3,  4).  Hence  it  is  obvious  that  the  statute  was  partly  aimed  at  the 
religious  houses  and  the  alienation  of  land  to  the  clergy  and  other  ecclesias- 
tical persons. 

1  Ch.  2.  3  Vide  ante,  c.  ix.  5  Vide  ante,  c.  vii. 

2  Ch.  3.  *  Vide  vol.  i.,  c.  iv. 
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then  the  justice  was  to  say,  Criez  la  peez  (that  is,  rehearse 
the  concord);  upon  which  the  countor  was  to  say,  "Inas- 
much as  peace  is  thus  licensed  unto  you;  William  and  Alice, 
his  wife,  who  are  here  present,  do  acknowledge  the  manor 
of  -R,  with  its  appurtenances  contained  in  the  writ,  to  he 
the  right  of  Robert,  come  cell'  que  il  ad  de  lour  done,  as  that 
which  he  hath  of  their  gift,  to  have  and  to  hold  to  him  and 
his  heirs,  of  William  and  Alice,  and  the  heirs  of  Alice,  as 
in  demesnes,  rents,  seigniories,  courts,  pleas,  purchases, 
wards,  marriages,  reliefs,  escheats,  mills,  advowsons  of 
churches,  and  other  franchises  and  free  customs  belonging 
to  the  said  manor,  paying  to  Thomas  and  John,  and  their 
heirs,  as  chief  lords  of  the  fee,  certain  services  and  cus- 
toms due  for  all  services." 

This  was  the  method  of  proceeding  to  be  observed  in 
future,  and  fines  were  henceforward  mojre  uniform  in  their 
practice  than  they  had  been  at  the  common  law.  It  was 
declared  to  be  the  usage  of  the  common  law  not  to  suffer 
a  final  accord  to  be  levied  in  the  king's  court  without  a 
writ  original;  which  was  to  be  returnable  before  four  jus- 
tices in  the  bench  or  eyre,  and  not  elsewhere:  it  was  also 
to  be  in  presence  of  the  parties  named  in  the  writ,  who 
were  to  be  of  full  age,  of  good  memory,  and  out  of  prison  ; 
and  if  a  woman  covert  de  baron  was  one  of  the  parties,  she 
was  first  to  be  examined  by  the  four  justices  above  men- 
tioned. The  reason  of  such  solemnity,  says  the  statute,  is, 
because  a  fine  is  so  high  a  bar,  of  such  great  force,  and  of 
so  strong  a  nature,  that  it  concludes  not  only  parties  and 
privies  thereto,  and  their  heirs,  but  all  other  people  of  the 
world,  being  of  full  age,  out  of  prison,  of  sane  memory, 
and  within  the  four  seas  at  the  time  of  the  fine  levied,  if 
they  make  not  the  claim  of  their  action  on  the  foot1  of  the 
fine,  within  a  year  and  a  day.  In  these  declarations  about 
non-claim,  the  statute  seems  to  be  framed  on  the  principles 
of  the  common  law.2 

In  the  27th  year  of  this  king,  there  was  another  statute 
upon    this   subject,  entitled  statutum  de  Jinibus     x>,,^,„/,„s 
levatis,  by  which  it  was  intended  to  abolish  a       kmtis- 
practice  which  had  somewhat  invalidated  fines,  and  ren- 
dered them  a  less  valuable  security  than  they  had  before 
been  considered.     The  statute  says,  that  fines  levied  in  the 

1  Sur  la  pie  are  the  words  in  the  original ;  some  copies  read  pur  la  pays. 

2  Vide  ante,  c.  vii. 
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king's  court  ought  to  make,  and  did  make,  an  end  of  all 
matters;  and  were  so  called,  because,  next  to  the  duel  and 
great  assize,  ultimum  locum,  et  finalem  teneant,  et  perpetuum.  : 
but  that  in  the  late  turbulent  reign  of  Henry  III.  and  since, 
the  parties  to  a  tine,  and  their  heirs,  contrary  to  ancient 
law  and  practice,  had  been  admitted  to  annul  and  defeat 
such  fine,  by  alleging,  that  before  the  fine  was  levied,  and 
at  the  levying  thereof,  and  since,  the  demandants,  or  plain- 
tiffs, or  their  ancestors,  were  always  seized  of  the  lands 
contained  in  the  fine,  or  of  some  parcel  thereof;  which 
fact  used  to  be  tried  by  a  jury,  and,  if  found  to  be  true, 
was  considered  as  annulling  the  fine  (a).  Thus  where  a 
fine  had  been  levied  to  a  person  already  in  possession, 
merely  to  confirm  and  establish  his  title,  it  was  rendered 

(a)  A  fine  could  be  avoided  by  the  heir  of  one  who  was  party  to  it,  by 
saying  that  he  himself  was  seized  at  the  time  of  the  fine  being  levied  (Year- 
Book,  46  Edw.  III.,  fol.  14).  And  a  stranger  to  the  fine  could  say  that  the 
parties  to  it  had  nothing  in  the  land  (Year-Book,  40  Edw.  Ill,  32;  42  Edw. 
III.,  20).  The  fine  was  effectual  if  one  of  the  parties  was  seized  of  the  land 
at  the  time  of  the  fine  being  levied  ( Year-Book,  41  Edw.  Ill,  14);  but  the 
conusor-could  not  allege  that  he  had  nothing  in  the  land,  in  order  to  defeat 
the  fine  (50  Edw.  III.,  5).  Fines  were  made  use  of  for  the  purpose  of  settle- 
ments, and  the  originals  of  our  modern  settlements  are  to  be  found  in  cases 
upon  fines,  which  were  often  made  with  several  limitations  of  estates,  as  to 
one  for  life,  their  remainder  to  another  in  tail,  and  in  default  of  issue  to  an- 
other for  life,  and  so  on  ( Year-Book,  43  Edw.  Ill,  fol.  13).  This  statute  was 
incidentally  expounded  in  a  case  in  the  reign  of  Edward  III.,  where  it  was 
said,  the  statute  speaks  generally  that  those  who  are  parties  to  a  fine,  or  their 
heirs,  shall  not  be  received  to  avoid  the  fine  by  saying  that  their  ancestors 
had  nothing  in  the  land,  etc.  Yet  he  shall  be  received  to  say  that  his  an- 
cestors had  nothing  at  the  time  of  levying  the  fine,  since  he  himself  was 
seized.  To  which  it  was  answered,  that  this  was  because  he  showed  the  right 
and  the  possession  himself  at  the  time  of  the  fine  being  levied,  and  before 
the  fine  ( Year-Book,  46  Edw.  Ill,  fol.  3).  It  would  appear  that  the  statute 
was  only  declaratory  of  the  common  law,  for  the  general  principle  of  law 
always  was  that  records  bound  those  who  were  parties  or  legal  privies,  i.  e., 
privies  in  estate,  a  principle  equally  applicable  to  recoveries.  The  very  ob- 
ject of  fines  or  recoveries  was  to  bind  the  heirs  of  the  conusor  or  recoveree. 
In  a  case  in  the  reign  of  Edward  IV.,  it  was  held  that  a  party,  heir  of  the 
recoveree,  might  plead  that  his  ancestor  was  not  tenant  at  the  time  of  the  re- 
covery, whereby  it  was  void  in  law.  It  was  urged  that  this  was  not  admis- 
sible, as  the  ancestor  had  appeared  and  acknowledged  his  seisin,  and  that  the 
heir  could  not  deny  it,  any  more  than  he  could  allege  a  continuance  of  pos- 
session in  his  ancestor  in  the  case  of  a  fine,  for  it  was  contrary  to  the  record. 
But  it  was  answered  by  several  of  the  judges,  and  among  them  Littleton, 
that  the  party  could  show  that  the  recovery  was  void  by  reason  that  there 
was  no  tenant  of  the  freehold  against  whom  it  had  been  recovered,  and  as  to 
the  not  alleging  continuance  of  possession  against  a  fine,  that,  it  was  observed, 
was  by  yirtue  of  the  statute,  definibus,  which,  however,  was  denied  by  another 
judge,  who  said  the  statute  only  affirmed  the  common  law  (12  Edw.  IV.,  fol. 
15). 
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entirely  ineffective.  To  put  an  end  to  this  practice,  it  was 
ordained,  that  such  exceptions,  answers,  or  inquisitions  of 
the  country  should  not,  in  future,  be  admitted,  contrary  to 
such  acknowledgments  and  fines.  The  statute  further  di- 
rects, that  such  notes  and  fines,  as  were  in  future  levied  in 
the  king's  court  should  be  read  openly  and  solemnly,  and 
that  in  the  meantime  all  pleas  should  cease ;  and  this  was 
to  be  on  certain  days  of  the  week,  according  to  the  dis- 
cretion of  the  justices.1  Thus  was  the  doctrine  of  fines 
settled  in  the  way  it  continued  for  many  years  after. 

To  return  to  the  18th  year  of  this  king,  and  go  on 
with  the  remaining  statutes,  in  the  order  in  which  they 
were  passed.  In  the  20th  year  there  were  six  statutes. 
The  first  is  called  the  statute  of  vouchers ;  the  next,  of 
waste ;  the  third,  de  defensione  juris  :  these  are  followed  by 
three  upon  the  subject  of  the  coin.  The  first  three  were 
made  for  improving  some  provisions  of  stat.  Westm.  1. 
Thus  the  statute  of  vouchers  extends  the  privilege  given 
to  a  demandant  by  the  1st  Westm.2  to  counterplead  a 
warranty,  if  the  warrantor  was  absent,  to  cases  where  he 
was  present  also.  Vouching  to  warranty  had  been  much 
abused  by  litigious  men,  who  would  vouch  some  indigent 
person ;  and  if  such  vouchee  entered  into  the  warranty, 
there  could  be  no  counterpleading  his  title  before  this  act, 
but  the  duel  might  be  waged,  and  the  demandant  obliged 
to  rest  the  determination  of  the  question  upon  that  deci- 
sion: all  which  was  prevented  in  future  by  this  act. 

The  statute  of  waste  is  an  authoritative  decision  in  par- 
liament of  a  point  arising  in  a  cause  then  pending  in  the 
bench,  upon  which  occasion  the  parliament  declared  how 
the  law  should  be  held  in  future.  The  case  in  the  bench 
was  of  an  action  of  waste,  where  the  plaintiff  died  before 
judgment,  and  his  heir  brought  a  fresh  action  against  the 
defendant;  to  which  the  defendant  made  answer  by  say- 
ing, he  ought  not  to  answer  for  waste  done  before  the 
inheritance  descended  on  the  plaintiff,  and  therefore 
demanded  judgment  of  the  action.  Upon  this  some  of 
the  justices  were  of  opinion,  that  the  writ  of  waste,  being 
a  writ  de  transgressione,  none  should  obtain  redress  and 
recompense  thereby,  but  he  to  whom,  and  in  whose  time, 
the  trespass  was  done:  others,  and  many  of  the  king's 

1  Ch.  1.  2  Viz.,  ch.  40.     Vide  ante,  407. 
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counsel,  were  of  a  contrary  opinion.  To  settle  this  doubt 
it  was  now  ordained  by  parliament,  that  an  heir  (in  whose 
ward  soever  he  might  be,  and  whether  within  age  or  not) 
should  have  his  recovery  by  a  writ  of  waste  in  the  above 
cases,  and  those  which  were  similar,  as  well  of  waste  in 
the  time  of  his  ancestor,  as  since  the  descent  upon  him- 
self; and  should  recover  the  place  wasted,  and  damages 
as  ordained  by  the  stat.  Westm.  2.1  The  justices  were 
directed  to  proceed  in  that  manner  in  the  cause  then  be- 
fore them,  and  in  all  others.  This  statute  is  one  instance 
of  the  recourse  which  the  courts  used  to  have  to  the  par- 
liament for  deciding  doubts  arising  in  suits  before  them. 

It  was  found  that  abuses  followed  from  the  liberty 
given  by  stat.  Westm.  2,2  of  receiving  persons  before  judg- 
ment to  defend  the  inheritance,  where  actions  were 
brought  against  tenants  per  legem  Anglice,  in  tail,  in  dower, 
for  life  or  years.  To  correct  these,  it  was  ordained  by 
the  statute  de  defensione  juris,  that  the  person  so  received 
should  find  such  sufficient  security  as  the  court  should 
think  fit,  to  satisfy  the  demandant  of  the  value  of  the 
land,  from  the  day  he  was  received  till  the  final  judg- 
ment. If  the  demandant  recovered,  he  was  to  be 
amerced  ;  and  if  he  had  not  wherewithal  to  pay,  he  was 
to  be  committed  to  prison  at  the  king's  pleasure ;  though 
he  was  to  go  quit,  if  he  could  make  his  title  to  have  been 
as  he  stated  it  when  he  was  received. 

Of  the  three  provisions  about  the  coin,  the  first  is  enti- 
tled statutwn  de  monetd ;  the  second,  statutum  de  monetd 
parvurn.  These  were  against  the  importation  of  clipped 
and  counterfeit  money.  This  crime,  by  the  latter  act, 
was  punished,  for  the  first  offence,  with  forfeiture  of  the 
money,  as  well  in  merchants  negotiating  as  importing  it ; 
for  the  second  offence,  they  were,  besides,  to  forfeit  all 
other  goods  that  they  had  about  them ;  for  the  third 
offence,  to  be  at  the  king's  mercy  for  their  bodies  and  all 
their  goods.  The  next  provision  is  entitled,  articuli  de 
monetd,  and  is  upon  the  same  subject  of  importing  clipped 
money,  which,  it  seems,  was  the  most  common  offence 
against  the  coin  in  those  days.  To  bring  all  the  acts 
upon  this  article  into  one  view,  we  shall  mention  another 
public  instrument  in  the  27th  year  of  this  king,  entitled, 


1  Viz.,  ch.  14.     Vide  ante,  479.  2  Viz.,  ch.  3.     Vide  ante,  494. 
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statutum  de  /also  monetd.  It  was  therein  ordained,  that 
persons  importing  certain  coins,  called  pollards  and  erok- 
ards,  should  forfeit  their  lives  and  goods,  and  everything 
that  they  could  forfeit.  It  was  likewise  directed,  that 
officers  should  he  appointed  at  the  seaports  to  search  all 
persons  landing  there,  to  see  if  they  had  any  unlawful 
money. 

Thus  far  of  the  statutes  in  the  20th  year  of  this  king. 
In  the  21st  there  are  two :  one  entitled,  de  Us  qui  ponendi 
sunt  in  assisis  (of  which  we  have  before  spoken);1  the 
other,  de  inalefactoribns  in  parcis.  We  have  before  seen 
with  what  solicitude  the  great  lords  had  pressed  for  laws 
to  punish  those  who  invaded  the  places  allotted  for 
their  rural  amusement  or  accommodation.2  The  act  last 
mentioned  was  for  the  punishment  of  persons  trespassing 
in  forests,  chases,  parks,  and  warrens  ;  and  it  ordains,  that 
such  persons,  if  they  fled,  or  defended  themselves  against 
the  warrener,  or  parker,  and  were  killed,  the  persons 
attempting  to  take  them  should  not  lose  life  or  limb,  or 
suffer  any  other  punishment  for  so  doing:  but  foresters 
and  others  were  by  the  same  act  cautioned  that,  under 
pretence  of  the  like  trespassing,  they  did  not  molest  or 
hurt  any  one  quietly  passing,  for  that  in  such  cases  exe- 
cution should  be  done  as  before. 

In  the  24th  year  is  the  statute  of  the  writ  of  consulta- 
tion, before  mentioned;3  in  the  25th,  the  eonfirmationes 
Ghartarum,  and  the  excommunication  of  those  who  offended 
against  the  Charters;  both  which  have  been  considered 
before.4  Then  comes  the  statute  dejinibus  levatis,  27  Edw.  I., 
the  first  chapter  of  which,  and  that  which  gives  the  title 
to  the  statute,  has  been  already  noticed ;  as  has  the  third 
and  fourth5  concerning  justices  of  gaol-delivery  and  of 
nisi  prias.  Chap.  2  only  remains  to  be  mentioned,  which 
puts  sheriffs  under  some  check  in  their  accounts  of  issues, 
fines,  and  the  like.  It  ordains,  that  a  baron  and  a  clerk 
of  the  exchequer  shall  go  once  a  year  into  the  country,  to 
enroll  the  names  of  such  as  had  paid,  and  hear  and  deter- 
mine complaints  against  sheriffs.  The  other  statutes  in 
this  year  are,  one  entitled  ordinatio  de  libertatibus  perqui- 
rendis  ;  and  another,  which  has  just  been  mentioned,  de 
/also  monetd. 

1  Viz.,  ch.  3.      Vide  ante,  483.  3  Vide  ante,  522.  5  Vide  ante,  473. 

2  Vide  ante,  c.  v.  *  Vide  ante,  384. 
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The  ordinatio  de  libertatibus  perquirendis1  was  so  entitled, 
because  it  directs  some  course  to  be  taken  for  facilitating 
the  transactions  of  men  in  several  instances  where  the 
interest  of  the  crown  was  concerned.  First,  it  was  or- 
dained, that  persons  who  would  purchase  a  new  park,  and 
religious  men  who  would  amortise  lands  or  tenements, 
should  have  writs  out  of  the  chancery  to  inquire  upon  the 
points  usual  in  such  cases;  and  it  was  directed,  that  all 
such  inquisitions,  if  of  lands  or  tenements  worth  more 
than  twenty  shillings  per  ann.  should  be  sent  to  the  ex- 
chequer, and  there  (if  the  inquests  had  passed  in  favor  of 
the  purchasers)  the  parties  were  to  pay  their  fine  for  the 
amortisement,  or  for  the  emparking ;  afterwards  the  in- 
quests were  to  be  sent  to  the  chancellor,  or  his  deputy,2 
who  should  accept  a  reasonable  fine,  according  to  the  quan- 
tity or  the  thing  to  be  conveyed,  and  then  make  livery 
thereof.3  The  same  course  was  to  be  taken  by  those  who 
writ  of  ad  quod  would  purchase  lands  or  tenements  held  of  the 

damnum.  king  in  chief.4  The  writ  here  alluded  to  was 
that  of  ad  quod  damnum,  as  it  has  since  been  called,  which 
has  not  been  mentioned  before,  notwithstanding  it  was 
probably  a  writ  at  common  law  (a).     It  was  directed  to 

(a)  The  author  hardly  takes  adequate  notice  of  this  important  writ,  which 
was  of  far  more  general  application  than  would  he  imagined  from  this  vague 
and  incidental  mention  of  it,  and  was,  moreover  (as  many  of  our  ancient 
writs  and  proceedings  were),  the  foundation  of  some  of  our  most  important 
modern  statutes.  The  writ  of  ad  quod  damnum  was  undoubtedly  of  common 
law  origin  (as  may  be  inferred  indeed  from  the  incidental  way  in  which  it  is 
mentioned  in  the  statute),  and  it  lay  as  a  kind  of  inquisition  to  ascertain 
whether  by  any  proposed  proceeding  the  crown  or  the  public  would  be  dam- 
nified ( Fitz,  Nat.  Brev.)  uAd  quod  damnum  is  a  writ  which  ought  to  be  sued 
before  the  king  grants  certain  liberties,  as  a  fair,  market,  or  such  like,  which 
may  be  prejudicial  to  others.  And  by  it  shall  be  inquired  if  it  should  be  a 
prejudice  to  grant  them,  or  to  whom  it  shall  be  prejudicial,  and  what  preju- 
dice shall  come  thereby"  ( Termes  de  la  Ley,  p.  15).  There  is  hardly  any 
writ  of  which  there  has  been  a  wider  or  more  expansive  modern  application. 
Thus  one  application  of  its  principle  was  in  the  statutable  provisions  to  as- 
sess compensation  to  owners  of  lands  taken  for  highways  or  other  public  pur- 
poses, of  which,  perhaps,  the  earliest  instance  was  the  stat.  8  and  9  Wm.  III., 
c.  xvi.  Another  and  more  direct  application  of  it  was  to  ascertain  whether 
the  public  or  the  inhabitants  would  be  injured  by  the  stoppage  or  diversion 
of  a  highway.  In  this  respect  it  was  superseded  by  the  Highway  Act,  13 
Geo.  III.,  which  provided  a  special  proceeding  for  the  purpose,  substituting 
the  authority  of  the  justices  of  the  peace  for  an  inquiry  before  a  jury  (Davi- 
son v.  Gill,  1  East's  Reports).  The  mode  of  proceeding  presented  in  the 
Highway  Acts  was  substituted  in  lieu  of  the  old  writ  of  ad  quod  damnum, 
which  had  become  inconvenient  from  the  expense  and  difficulty  with  which 

1  Stat.  27  Edw.  I.,  st.  2.  2  Lieu-tenant.  3  Sect.  1.  *  Sect.  2. 
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the  escheator,  to  inquire  whether  it  w7oukl  be  to  the  damage 
of  the  king,  or  of  others,  should  he  permit  such  a  oik-  to 
alien  in  mortmain,  or  otherwise  sell  his  land.  After  this 
statute,  when  a  person  wanted  a  license  for  one  or  the 
other,  he  used  to  sue  to  the  king  to  have  this  writ  out  of 
chancery ;  and  upon  the  return  of  it,  if  favorable,  the 
license  used  to  be  granted  on  the  terms  mentioned  in  the 
statute.1 

As  a  check  upon  the  abuse  of  this  act,  it  was  ordained 
by  statute  34  Edw.  I.,  st.  3,  touching  the  king's  grants  to 
be  made  upon  inquests  returned  into  the  chancery  con- 
cerning lands  to  be  amortised  (which  plainly  means  the 
writ  of  ad  quod  damnum),  that  where  there  were  mesne 
lords,  nothing  should  be  done  except  the  religious  persons 
could  show  to  the  king  the  assent  of  such  mesne  lords, 
in  letters-patent  under  their  seals;  and  that  nothing 
should  pass  where  the  donor  did  not  reserve  somewhat 
to  himself,2  or  there  was  no  original  writ,  or  the  writ  did 
not  make  mention  of  all  the  circumstances  required  by 
the  new  ordinance  of  the  king,  meaning  the  before-men- 
tioned statute. 

It  was  further  ordained,3  that  people  living  beyond  sea, 
and  having  lands,  tenements,  or  reuts  in  England,  if  they 
would  purchase  writs  of  protection,  or  make  general  at- 
torneys, should  be  sent  to  the  exchequer,  and  there  pay 
their  fine  for  the  same  ;  also  persons  that  could  not  travel, 
or  who  lived  at  a  great  distance,  and  were  plaintiffs  or 
defendants,  were  to  have  a  writ  out  of  chancery  to  some 
sufficient  man,  who  should  be  received  as  their  attorney 
when  needful.4 

In  the  twenty-eighth  year  we  find  three  statutes :  one 
called  the  statute  of  wards  and  relief ;  the  next,  for  persons 
appealed;  the  third,  the  famous  statute  of  Articuli  super 

it  was  attended,  and  a  more  compendious  and  easy  method  was  given ;  but 
still  the  substance  of  the  old  proceeding  was  to  be  preserved  in  all  essential 
points  (Davison  v.  Gill,  East,  70).  This  writ  therefore  affords  an  apt  and  re- 
markable illustration  of  the  adaptation  of  ancient  and  obsolete  proceedings 
to  the  exigencies  of  more  modern  times. 

1  F.  N.  B.,  509. 

2  This  provision  seems  to  take  away  the  power  of  making  any  more  gifts 
in  puram  et  perpetuam  eleemosynnm.  Indeed,  this  seems  to  have  been  before 
accomplished  by  the  statute  Quia  emptores ;  which,  by  requiring  the  accus- 
tomed services  to  be  reserved  to  the  chief  lord,  takes  away  the  liberty  of 
making  a  gift  with  an  exemption  from  service. 

3  St.  27  Edw.  I.,  st.  3.  *  Vide  ante,  c.  v. 
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Chartas.  The  first  of  these  seems  to  be  nothing  more 
than  a  declaration  of  the  common  law  in  several  points 
relative  to  ward  and  relief.  In  the  first  place  it  declares, 
that  where  a  relief  was  given,  there  wardship  was  inci- 
dent, and  the  contrary ;  that  such  as  held  by  serjeanty  to 
go  with  the  king  in  his  host,  were  to  pay  Avard  and  mar- 
riage, as  incident  thereto ;  that  those  who  held  by  petit  ser- 
jeanty,^ to  bear  shield  or  spear  in  the  king's  host  (which, 
however,  does  not  agree  with  Bracton's  description  of  petit 
serjeanty),1  should  pay  neither  ward,  marriage,  nor  relief; 
that  a  free  sokeman  was  not  to  give  ward  nor  relief,  but 
was  to  double  his  rent  after  his  ancestor's  death,  accord- 
ing to  what  he  had  been  used  to  pay  to  his  lord,  and  was 
not  to  be  immeasurably  burthened.  Some  declarations 
were  made  as  to  the  nature  of  wards.  It  declares,  that 
there  were  two  kinds  of  writs  to  recover  wards  —  one 
where  the  lands  were  holden  by  knight's  service,  the  other 
where  lands  were  holden  in  socage ;  that  the  ward  of  the 
former  belonged  to  the  lord  till  the  heir  was  twenty-one 
years  old,  and  also  the  marriage,  which  was  to  be,  as  or- 
dained by  the  Great  Charter,  without  disparagement ;  but 
that  the  ward  of  an  heir  in  socage,  if  the  land  descended 
ex  parte  matris,  belonged  to  the  next  friend  on  the  father's 
side,  and  so  vice  versa.2 

It  further  declares,  that  there  were  three  ways  in  which 
a  writ  to  recover  ward  might  be  brought :  one,  where  the 
ward  both  of  the  land  and  the  heir  was  demanded ;  this 
was  where  a  tenant  in  knight's  service  died,  and  the  chief 
lord  demanded  the  heir  and  land  in  ward.  Another  way, 
says  the  statute,  is  where  a  man  is  infeofl'ed  of  a  piece  of 
land  by  one,  and,  after  that,  of  another  piece  by  another 
man :  here  the  second  lord  could  not  have  the  writ,  be- 
cause the  ward  belonged  to  the  lord  who  made  the  first 
feoffment.3  The  third  way  was,  when  a  person  possessed 
the  land  in  ward,  but  had  not  the  heir,  then  a  writ  would 
lie  to  demand  the  heir  only.4  These  are  the  declarations 
made  by  this  statute.  The  statute  for  persons  appealed 
has  been  mentioned  before.5 

The  statute  of  Articuli  super  Chartas  was  made,  as  hae 

1  Vide  ante,  c.  v. 

2  For  the  nature  of  ward  and  marriage  at  common  law,  vide  ante,  c.  y. 

3  Vide  ante,  c.  v.  and  c.  ix. 

'  Of  the  writ  of  ward,  vide  ante,  c.  ix.  5  Vide  ante,  c.  ix. 
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been  before  said,  to  supply  certain  defects  in  the  Char- 
ters ;  and  therefore  some  of  its  regulations  are 
upon  the   same   subjects  with  many  of  that    ahicuu  super 
famous   instrument.     These  we   shall   divide 
into  such  as  relate  to  the  king,  or  were  of  a  miscella- 
neous nature,  and  such  as  related  to  the  administration 
of  justice,  civil  or  criminal. 

Of  the  former  kind,  the  first  that  presents  itself  is  a 
string  of  regulations  concerning  that  heavy  grievance  on 
the  subject,  purveyance;  the  king's  household  officers 
taking  provisions  either  without  paying  anything  for 
them,  or  paying  only  what  was  very  much  under  their 
value.  It  was  now  ordained  that  none  should  take  such 
prises  Cfor  so  they  were  called)  but  only  the  king's  takers 
and  purveyors  for  his  house  ;  they  were  to  take  nothing, 
but  for  the  use  of  his  house ;  and  all  meat,  and  drink, 
and  the  like  they  were  to  pay  or  make  agreement  for. 
They  were  also  to  have  the  king's  warrant,  containing 
what  things  they  should  have  authority  to  take,  and  this 
they  were  to  show  before  they  took  anything.  They 
were  to  take  only  what  was  sufficient  for  the  king,  his 
household,  and  children,  and  for  none  who  were  upon 
wages,  or  any  other ;  and  they  were  to  account  in  the 
king's  hostdl,  or  in  the  wardrobe,  for  all  things  taken.  If 
any  took  things  contrary  to  the  above  restrictions,  com- 
plaint was  to  be  made  to  the  steward  and  treasurer  of  the 
king's  hostell,  and  the  truth  was  to  be  inquired  of;  and  if 
any  was  attainted  of  breaking  the  above  regulations,  he 
was  to  make  agreement  with  the  party,  be  put  out  of  the 
king's  service,  and  remain  in  prison  at  the  king's  pleasure. 
If  any  one  took  prises  without  a  warrant,  he  was  to  be 
arrested  and  put  in  prison,  and  if  attainted  thereof,  he 
was  to  be  treated  as  a  felon,  provided  the  goods  required 
it,  that  is,  if  they  amounted  to  more  than  twelve-pence. 

This  was  the  order  to  be  observed  in  taking  meat, 
drink,  and  other  small  things;  but  as  to  prises  made  in 
fairs,  in  towns,  and  in  ports,  for  the  king's  great  ward- 
robe, the  takers  were  to  have  the  common  warrant  under 
the  great  seal,  as  before.  What  they  took  was  to  be  under 
a  sort  of  check  and  control  from  the  mayor,  bailiff",  or 
keeper  of  the  fair,  and  accounted  for  to  the  master  of  the 
wardrobe.1 

1  Ch.  2. 
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It  was  ordained  that  distresses  for  the  king's  debts 
should  not  be  made  upon  beasts  of  the  plough,  so  long  as 
any  other  could  be  found,  under  pain  of  the  penalty  in- 
flicted by  the  statute  de  districtione  scaccarii,  51  lien.  III. 
Too  great  distresses  were  not  to  be  made  for  the  king's 
debts,  nor  were  they  to  be  driven  too  far,  which  also  had 
been  provided  for  by  the  said  former  act.1  Further,  if  a 
debtor  could  find  able  and  sufficient  sureties  until  some 
day  before  the  day  limited  for  the  sheriff,  within  which  a 
man  might  purchase  a  remedy  to  agree  for  the  demand, 
the  distress  was  to  be  in  the  meantime  released.2  Upon 
this  clause  a  writ  was  framed,  commanding  the  sheriff  to 
accept  sureties,  which,  if  he  refused,  there  would  issue 
process  of  attachment  against  him.3 

Some  further  provisions  were  made  for  regulating  the 
king's  revenues.  To  redress  waste  done  in  the  king's 
wards  by  escheators  and  sub-escheators,  a  writ  of  waste  was 
given,  as  in  other  cases  of  waste.4  And  where  land  had  been 
seized  into  the  king's  hands  by  escheators  or  sheriffs,  and 
the  profits  taken,  and*  it  was  afterwards  removed  out  of 
the  king's  hands,  because  he  had  no  right  to  seize  it;  the 
issues  in  such  case  were  to  be  fully  restored  to  the  person 
to  whom  the  land  ought  to  remain,  for  the  damage  sus- 
tained.5 Concerning  the  removing  the  king's  hands  by  a 
writ  called  an  amoveas  manum,  more  will  be  said  in  the 
next  year,  when  a  statute  was  made  on  that  subject. 

The  principal  officers  for  the  preservation  of  the  peace 
of  the  county,  or  for  the  execution  of  justice,  were,  by 
virtue  of  the  king's  writ,  chosen  by  all  the  freeholders  of 
the  county  in  open  county  court.  It  was  in  confirmation 
of  this  ancient  usage,  which,  perhaps,  in  this  instance  had 
been  violated,  that  it  was  now  declared  by  parliament, 
that  the  king  had  granted  to  his  people  that  they  should, 
if  they  pleased,  have  election  of  their  sheriff  in  every 
county  where  the  shrievalty  was  not  of  fee.6  By  another 
chapter7  of  this  statute  it  was  ordained,  that  as  the  king- 
had  granted  the  election  of  sheriffs  to  the  people  of  the 
county,  they  should  choose  such  persons  as  would  not 
overcharge  them,  or  put  officers  in  authority  for  rewards 
or  bribes,  nor  lodge  too  frequently  in  one  place,  nor  upon 

1  Vide  ante,  321.  3  2  Inst.,  565.  5  CH.  19.  »  Ch.  13. 

2  Ch.  12.  *  Ch.  18.  6  Ch.  8. 
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poor  persons  or  men  of  religion.  To  avoid  one  great 
occasion  of  the  oppressions  exercised  by  sheriffs,  it  was 
ordained1  that  the  bailiwicks  and  hundreds  of  the  king, 
or  of  other  great  lords,  should  not  be  let  to  farm,  as  they 
commonly  were,  at  over-great  sums,  which  gave  occasion 
to  burden  the  people,  that  the  renters  might  be  enabled 
to  pay  their  ferms.  This  was  a  great  evil,  and  to  prevent 
the  extortions  to  which  it  led,  several  acts  were  made  in 
the  subsequent  times  to  correct,  and  at  length  to  abolish 
this  practice  of  letting  to  farm  the  offices  of  justice.2 

The  remainder  of  this  statute  relates  either  to  the  ad- 
ministration of  civil  justice,  or  to  the  criminal  law.  To 
bearin  with  the  former:  We  find  a  provision 

°,        0  ...  .it  i  n ■    •         •      t  Court  of  the 

made  tor  ascertaining  the  bounds  ot  jurisdic-  stewardand 
tion  in  the  court  of  the  steward  and  marshal, 
a  court  of  which  nothing  hitherto  has  been  said,  and  the 
earliest  mention  of  which  is  in  this  statute.  This  seems, 
like  several  others,  to  have  been  an  emanation  from  the 
great  court  called  the  aula  regis,  so  often  mentioned,  and 
to  have  been  designed  for  the  sole  purpose  of  determining 
questions  between  persons  attending  the  king  in  his  house- 
hold. Of  the  nature  of  this  court,  and  the  manner  of 
conducting  suits  there,  more  will  be  said  in  the  subsequent 
part  of  this  reign :  for  the  present,  we  shall  proceed  to 
examine  the  statute  now  made  for  ascertaining  its  juris- 
diction. It  was  ordained,3  that  the  stewards  and  marshals 
(for  the  statute  speaks  in  the  plural  number)  should  not 
hold  plea  of  freehold  nor  of  debt  or  covenant,  nor  of  any 
contract  made  between  common  persons,  but  only  of  tres- 
pass done  within  the  hostell,  and  other  trespasses  done 
within  the  verge,  and  of  contracts  and  covenants  that  any 
one  of  the  king's  hostell  should  have  made  with  another  of 
the  same  hostell,  and  in  the  same  hostell,  and  nowhere  else. 
They  were  to  hold  no  plea  of  trespass  but  that  which 
should  be  attached  by  them  before  the  king  departed 
from  the  verge  where  the  trespass  was  committed ;  and 
they  were  to  hold  plea  thereof  speedily,  from  day  to  day, 
so  that  it  might  be  pleaded  and  determined  before  the 
king  departed  out  of  the  limits  of  the  same  verge  where 
the  trespass  was  done  ;  and  if  it  could  not  be  determined 
within  the  limits  of  the  same  verge,  then  the  plea  before 


1  Ch.  14.        2  Stat.  4  Edw.  III.,  c.  xv,  and  4  Hen.  IV.,  c.  v.        3  Ch. 
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the  steward  was  to  cease,  and  the  plaintiffs  were  to  resort 
to  the  common  law.  It  was  enacted,  that  the  steward 
should  not  in  future  take  acknowledgments  of  debts,  or 
other  things,  but  of  persons  of  the  hostell,  as  aforesaid ; 
nor  hold  any  other  plea,  by  obligation  made  at  the  distress 
of  the  stewards  and  marshals  (the  nature  of  which  dis- 
tresses, to  give  jurisdiction  to  this  court,  will  be  considered 
hereafter);  and  if  the  stewards  or  marshals  did  anything 
contrary  to  this  act,  it  was  to  be  holden  for  void. 

The  steward  and  marshal  had  a  criminal  as  well  as  civil 
judicature,  and  this,  like  the  former,  was  confined  to  the 
verge ;  but  it  happened  that  many  felonies  went  un- 
punished, because  the  coroners  of  the  county  had  not 
authority  to  inquire  of  felonies  done  within  the  verge, 
but  only  the  coroner  of  the  king's  house  ;  and  as  this 
never  continued  long  in  one  place,  there  sometimes  could 
be  no  regular  trial,  no  time  to  put  the  felon  in  exigent, 
and  proceed  to  outlawry.  Again,  none  of  the  matters 
cognizable  in  this  court  could  be  presented  in  the  eyre. 
These  failures  in  the  administration  of  justice  tended 
greatly  to  obstruct  the  well-ordering  of  the  police.  To 
correct  these  in  future,  it  was  ordained,  that  from  thence- 
forth, in  cases  of  the  death  of  a  man,  it  should  be  com- 
manded to  the  coroner  of  the  county,  that  he,  together 
with  the  coroner  of  the  king's  house,  should  do  as  belonged 
to  his  office,  and  make  enrolment ;  and  those  matters 
which  could  not  be  determined  before  the  steward,  as  where 
the  felon  could  not  be  attached,  and  the  like,  should  be 
remitted  to  the  common  law,  so  that  exigents,  outlawries, 
and  presentments  should  be  made  thereon  at  the  eyre  by 
the  coroner  of  the  county  in  the  same  manner  as  present- 
ments of  felonies  done  out  of  the  verge ;  however,  there 
was  not,  on  this  account,  to  be  any  neglect  in  making  fresh 
attachments  against  felons  by  the  officers  in  the  verge. 

After  this  provision  w^as  made  to  limit  the  court  of  the 
steward  and  marshal,  it  was  moreover  ordained,  that  no 
common  plea  should  thenceforth  be  held  in  the  exchequer 
contrary  to  the  form  of  the  Great  Charter.1  From  whence 
it  seems,  though  the  words  curia  nostra  in  the  Charter 
were  construed  by  the  legislature  to  mean  the  exchequer, 
as  w7ell  as  the  court  properly  so  called,  conformably  with 

1  Ch.  4. 
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the  account  we  have  before  given  of  this  court,1  yet,  that 
suits  between  party  and  party  were  still  entertained  there. 
This  had  been  complained  of,  and  the  legislature  endeav- 
ored to  remedy  it  in  the  statute  of  Rutland,  10  Edward 
I.,  where  the  king  says,  that  whereas  certain  pleas  have 
been  hitherto  held  in  the  exchequer,  which  did  not  concern 
us  or  our  ministers  of  the  exchequer ;  by  which  means 
our  pleas,  and  the  business  of  the  people,  coram  nobis,  are 
improperly  prorogued  and  impeded,  therefore  we  are 
willing,  and  ordain,  that  no  plea  be  held  or  pleaded  in  the 
exchequer  aforesaid,  unless  it  specially  concerns  nos  vet 
ministros  nostros  prcedictos  ;  which  statute  was  thereby  di- 
rected to  be  enrolled  in  the  exchequer,  for  the  government 
of  the  barons.  Thus  did  ^he  court  of  exchequer,  by  these 
two  statutes,  seem  to  be  completely  deprived  of  all  cogni- 
zance, except  in  the  suits  of  the  king,  and  his  ministers 
and  officers  ;  but  we  shall  see  hereafter,  that  this  last 
branch  of  their  jurisdiction  was  made  use  of,  in  subsequent 
times,  to  introduce  all  sorts  of  causes,  under  the  pretence 
that  they  affected  the  king's  ministers  or  officers. 

The  following  chapter  says,  that,  on  the  other  hand,  the 
king  willed  that  the  chancellor,  and  the  justices  de  soen 
bane,  should  follow  him ;  so  that  he  might  have  at  all  times 
near  him  some  sages  of  the  law,  who  were  able  duly  to 
order  the  business  that  came  into  the\  court,  at  all  times 
when  need  should  require.2  This  probably  required  no 
more  than  what  was  the  usage  before ;  as,  where  the  court 
was,  there,  of  course,  were  to  be  the  justices.  However, 
when  it  was  thus  ordained  that  the  chancellor,  who  kept 
the  great  seal,  should  always  attend  the  king,  it  might  very 
easily  be  declared,  as  it  was  in  the  next  chapter,  that  no 
writ  touching  the  common  law  should  thenceforth  issue 
under  the  petit  seal,3  as  very  likely  had  before  sometimes 
happened,  through  the  absence  of  the  chancellor. 

It  was  moreover  declared  by  this  statute,  in  confirmation 
of  the  common  law,4  that  in  pleas  of  land,  the  summons 
and  attachments  should  contain  the  term  of  fifteen  days  at 
least,  according  to  the  common  law;  unless  in  attachments 
of  assizes  taken  in  the  king's  presence,5  or  in  pleas  before 

1  Vide  vol.  i.,  c.  ii.  2  Ch.  5.  3  Ch.  6.  *  Vide  c.  vii. 

5  Lord  Coke  says,  that  these  words  should  be  added,  "  or  before  the  justices 
of  common  bench."  It  is  true,  indeed,  that  the  term  of  fifteen  days  was  not 
allowed  in  case  of  disseisin  at  common  law.  2  Inst.,  567.  Vide  ante,  c.  vii. 
vol.  ii.  —  46 
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justices  itinerant  during  the  eyre.1  It  was  directed  also,2 
that  the  stat.  Westmin.  2,  c.  xxxix.,  about  false  returns, 
should  be  faithfully  executed.  There  was  a  provision3 
about  the  qualification  of  jurors,  which  has  been  noticed 
in  another  place.4  This  was  the  whole  of  the  regulations 
made  as  to  civil  justice,  except  only  a  lav/  respecting  the 
jurisdiction  of  the  Constable  of  Dover  Castle;  it  was 
thereby  declared,  that  he  should  not  plea,  within  the  castle 
gate  of  any  foreign  matter  of  the  county,  except  it  related 
to  the  keeping  of  the  castle ;  nor  was  he  to  distrain  the  in- 
habitants of  the  Cinque  Ports  to  plead  anywhere,  or  any- 
wise, than  according  to  their  charters  of  ancient  franchises 
confirmed  by  Magna  Charta.5 

The  alterations  in  the  criminal  law  ordained  by  this 
statute,  consist  in  two  provisions  about  conspirators  and 
maintainers,  and  one  about  the  statute  of  Winchester.     It 

writ  of  con-  seems  a  writ  had  been  framed  by  Gilbertus  de 
spiracy.  Rouberie,  clericus  de  concilio  domini  regis,  and  al- 
lowed by  the  authority  of  parliament,  in  the  21st  year  of 
this  king,6  though  this  statute  is  usually  placed  in  the  33d 
year.7  This  writ  was  against  conspirators,  inventors,  main- 
tainers of  false  quarrels,8  and  partakers  thereof,  and  brokers 
of  debates,  and  was  as  follows  :  Si  A.fecerit,  etc.,  tunc  pone, 
etc.,  quod  sit  coram  nobis  in  octabis  sancti  Johannis  Baptistce, 
ubicunq  ;  tunc  fuerimus  in  Anglid,  ad  respondendum  prcedicto 
A.  de  placito  conspirations  et  transgrcssionis,  secundum  ordi- 
nationem  nostram  nuper  inde  provisam,  sicut  idem  A.  ra- 
tion abiliter  monstare  poterit,  quod  ei  inde  respondere  debeat,  et 
habeas  ibi  nomina  plegiorum,  et  hoc  breve,  etc.  In  allusion  to 
this  writ,  it  is  said,  in  the  statute  we  are  now  speaking  of,9 
that,  as  to  conspirators,  false  informers,  and  evil  procurers 
of  dozens,  inquests,  assizes,  and  juries,  the  king  had  pro- 
vided a  remedy  for  the  plaintiffs  by  a  writ  out  of  the 
chancery.  But,  notwithstanding  this  provision,  says  the 
statute,  the  king  willed,  that  his  justices  of  the  one  bench 
and  the  other,  and  justices  assigned  to  take  assizes,  when 
they  came  into  the  country  to  discharge  their  office,  should, 
upon  complaint,  award  inquests  therein  without  writs,  and 
do  right  to  the  plaintiffs  without  delay.10 

We  have  before  mentioned  several  statutes  against  main- 

1  Ch.  15.  *  Vide  ante,  c.   x.  7  St.  3.  10  Ch.  10. 

2  Ch.  16.  5  Ch.  7.  8  That  is,  suits. 

3  Ch.  9.  6  2  Inst.,  562.  9  Stat.  art.  sup.  cart. 
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tenance  of  suits  and  champerty,  in  the  parliament  of 
Westm.  1,  and  Westm.  2;1  but  these  were  all  confined  to 
certain  ministers  therein  named,  as  the  chancellor,  treas- 
urer, justices,  the  king's  counsellors,  clerks  of  the  chancery, 
of  the  exchequer,  and  of  justices,  and  to  those  of  the  king's 
household,  clergy  or  lay.  An  act  was  now  made  in  gen- 
eral terms,  which  declares,  that  nul  ministre,  ne  nul  outre, 
should  take  upon  him  a  business  m  suit,  to  have  part  of 
the  thing  in  question.  But  this  was  not  to  prohibit  any 
one  from  having  the  counsel  and  advice  of  counters  and 
learned  men  for  his  fee,  nor  of  his  parents  or  friends.2 
Some  further  notice  was  taken  of  these  offenders  in  the 
subsequent  part  of  this  reign. 

Because  crimes  and  disorders  were  thought  to  have  in- 
creased through  a  relaxed  police,  it  was  ordained,  that  the 
statute  of  Winchester  should  be  sent  again  into  every 
county,  to  be  read  and  published  four  times  a  year,  and 
kept  as  strictly  as  the  two  Great  Charters,  under  the  pains 
therein  limited.  For  the  observance  and  maintenance  of 
this  statute,  it  was  ordained,  that  the  three  knights  as- 
signed in  the  county3  to  redress  offences  against  the 
charters,  should  have  charge  of  this  also.4  This  statute 
concludes  with  some  very  minute  regulations  for  assaying 
vessels  of  gold  and  silver.  No  vessel  of  silver  was  to  pass 
out  of  the  hands  of  the  workers  till  it  was  assayed  by  the 
wardens  of  the  craft,  and  marked  with  a  leopard's  head ; 
and  no  gold  was  to  be  worked  worse  than  that  of  Paris.5 

Thus  far  of  the  28th  year:  in  the  29th,  there  is  a  stat- 
ute on  the  subject  of  amoveas  manwn,  concerning  which 
we  before  spoke  in  the  statute  of  Articuli  super  Ckartas.6 
It  was  now  ordained,  that  in  all  cases  where  it  appeared 
by  an  inquest,  taken  before  the  king's  escheators,  that  the- 
land  did  not  belong  to  the  king,  a  writ  should  be  imme- 
diately obtained  in  chancery,  commanding  the  escheators, 
quod  manum  suam  amoveant  omnino,  and  cause  the  land, 
with  all  issues  and  fruits  of  it,  to  be  restored  to  the  right 
owner  (a).     However,  if  it  should  afterwards  turn  out 

(a)  Wherever  the  court  saw  that  the  crown,  though  not  a  party  to  the 
record,  was  interested  in  the  matter,  it  might  pronounce  judgment  for  the 
crown  ;  and  if  a  presumption  of  title  appeared  in  the  crown,  the  court  would 

1  Vide  ante,  c.  x.  *  Ch.  17. 

2  Ses  parentz  e  ses  procheins.     Ch.  11.  5  Ch.  20. 

3  Namely,  by  ch.  1  of  this  stat.     Vide  ante,  c.   x.  6  Vide  ante,  537. 
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that  the  king  had  any  title,  the  person  was  to  be  sum- 
moned by  writ  out  of  chancery  to  appear  coram  rege,  and 
show  cause  why  the  king  should  not  have  the  custody 
of  the  land ;  and  so  totics  quoties,  an  amoveas  manum  and  a 
scire  facial  might  be  had  by  the  party  and  the  king.  This 
was  with  a  non  obstante  of  the  statute  made  in  the  preced- 
ing year. 

In  the  31st  year  there  is  a  statute  entitled  tractatus  de 
ponderibus  et  mensuris :  in  the  33d  there  are  several  stat- 
utes ;  one  called  statutum  de  protectionists ;  another,  con- 
taining a  definition  of  conspirators  ;  another,  called  the  statute 
of  champerty ;  another,  an  ordinance  for  inquests;  another, 
ordinatio  forestce  ;  another,  an  ordinance  for  measuring  of 
land. 

"We1  often  had  occasion  to  mention  the  obstruction  of 
justice  occasioned  by  the  warrant  de  servitio  regis.  We 
now  find  a  similar  device  under  the  denomination  of  pro- 
tection. By  means  of  such  a  writ,  a  person  was  protected 
against  all  suits  in  the  king's  courts,  under  pretence  that 
he  was  engaged  in  the  king's  service.  The  statute  relat- 
ing to  protections  was  to  prevent  some  of  the  evil  conse- 
quences attending  those  privileges.  It  was  now  ordained, 
that,  in  such  case,  the  adverse  party  might  challenge  the 
protection,  upon  its  being  shown  in  court,  and  aver  that 
the  person  was  within  the  four  seas,  or  out  of  the  king's 
service  in  a  certain  place,  whence  he  might  very  easily 
have  come  to  attend.  This  challenge  was  to  be  entered, 
and  the  matter  stand  without  a  day,  according  to  the 
nature  of  the  protection.  When  it  was  resummoned,  the 
party  objecting  was  to  demand  judgment,  and  offer  to 
aver  his  challenge  ;  and  if  the  country  passed  against  him 
that  cast  the  protection,  and  he  was  tenantin  the  action, 
the  protection  was  to  be  turned  into  a  default:  if  it  was 
the  demandant,  he  was  to  lose  his  writ.  This  was  a  very 
beneficial  law,  at  a  time  when  actions  were  liable  to  be  to- 
tally stopped  by  such  regal  interpositions. 

The2  next  statute  defines  conspirators  in  this  way: 
Conspirators  are  those  who  confeder  and  bind  themselves 

suspend  execution  until  the  party  had  interpleaded  with  the  crown  [Adam 
Pennell's  Case,  29  Edward  I.;  Maynard's  Memoranda  in  Scaccario,  42;  7  Hen. 
IV,  71;  12  Hen.  VII.,  12;  16  Hen.  VII,  12;  E.  Stringer's  Case,  Lib.  Ass., 
anno  1,  fol.  12;   Bro.  Abr.,  de  rege  inconsullo). 

1  Vide  ante,  c.  vii.  '2  Vide  ante. 
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together  by  oath,  covenant,  or  other  alliance,  that  every 
of  them  shall  aid  and  bear  the  other,  falsely  and  mali- 
ciously to  indite,  or  cause  others  to  indite,  or  falsely  to 
move  or  maintain  pleas ;  also,  such  as  cause  children 
within  age  to  appeal  men  of  felony,  whereby  they  are 
imprisoned,  and  sorely  grieved ;  such  as  retain  men  in 
the  country  with  liveries  or  fees,  to  maintain  their  mali- 
cious enterprises ;  and  this  was  to  extend  as  well  to  the 
takers  as  givers.  Again,  stewards  and  bailiffs  of  great 
lords,  who  by  their  seigniory,  office,  or  power,  undertake 
to  bear  or  maintain  quarrels,  pleas,  or  debates  that  con- 
cern other  people,  and  not  their  lords  or  themselves,  were 
to  be  considered  as  conspirators. 

Champerty  was  defined  by  the  same  statute.  Champer- 
tors,  says  the  act,  are  those  who  move,  or  cause  to  be 
moved,  pleas  and  suits,  either  by  their  own  procurement 
or  by  that  of  others,  and  sue  them  at  their  own  costs,  to 
have  part  of  the  land  in  dispute,  or  part  of  the  gains  (a). 
This  definition  of  champerty  is  in  the  English  edition  of 
the  statutes,  but  no  original  text  appears  to  warrant  it ; 
and  it  is  probable,  that  it  was  added  by  some  reader  to 
explain  what  followed ;  for  the  next  statute  is  entitled, 
u  the  statute  of  champerty,"  and  ordains,  after  alluding 
to  the  former  acts  on  that  subject,1  that  all  persons  at- 
tainted of  such  emprises,  suits,  or  bargains,  and  such  as 
consented  thereto,  should  be  imprisoned  for  three  years, 
and  make  fine  at  the  king's  pleasure.  The  ordinance  of 
inquests2  directs,  that  when  a  juror  was  challenged  for 
the  king,  the  inquisition  should  not  therefore  remain;  but 
those  who  sued  for  the  king  should  show  some  cause  of 
challenge,  and  the  truth  of  such  cause  should  be  inquired 
of  according  to  the  custom  of  the  court ;  after  which  the 
inquisition  should  be  proceeded  in  or  not,  according  as 

(a)  This  has  always  been  considered  a  great  mischief,  tending  to  encourage 
litigation,  by  leading  to  speculative  litigation  ;  hence  the  statute  (32  Hen.  VIII.) 
passed  in  affirmance  and  furtherance  of  the  old  common  law  on  the  subject, 
enacted  that  no  one  shall  buy  or  sell,  or  by  any  means  obtain,  any  pretenced 
rights  or  titles  to  land,  etc.,  unless  he  who  sells  or  by  whom  he  claims,  shall 
have  been  in  possession  thereof,  or  have  taken  the  rents  and  profits  by  the 
space  of  a  year;  and  therefore  if  any  one  who  has  the  naked  right  to  lands 
sells  them,  it  will  be  within  the  statute,  as  if  a  disseizor,  before  re-entry,  sell 
his  land,  although  he  has  a  real  right  to  it. — Co.  Litt.,  369. 

1  Viz.,  3  Edw.  I.,  c.  xxv.;  13  Edw.  I.,  stat.  1,  c.  xlix.;  28  Edw.  I.,  stat.  3, 
c.  xi.     Vide  aJhle. 

2  Stat.  4. 

46*  2K  , 
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the  challenge  was  established  or  not.  The  ordinatio  forester 
has  been  noticed  in  another  place.1  The  last  of  this  year 
is  the  statute  for  measuring  of  land. 

In  the  34th  year  there  are  several  acts.  The  first  is  the 
statute  de  conjunctiva  feoffatis ;  the  next  consists  of  some 
articles  upon  the  statute  of  Winchester  ;  the  remaining 
three  have  been  mentioned  in  another  place,2  namely,  that 
for  amortising  lands,  that  de  tallagio  nan  concedendo,  and 
the  ordinatio  forestce. 

The  statute  de  conjunction  feoffatis  was  to  prevent  the  delay 
occasioned  by  tenants  in  novel  disseisin  and  other  writs 
pleading  that  some  one  else  was  seized  jointly  with  them.3 
It  was  enacted,  that  where  such  a  plea  was  grounded  upon 
a  deed,  and  the  plaintiff  would  offer  to  aver  by  the  assize 
that  the  day  of  the  writ  purchased  the  tenant  was  sole 
seized,  the  justices  might  retain  the  deed  safely  in  their 
keeping  till  the  assize  had  tried  it ;  and  the  person  named 
to  be  joint-tenant  by  the  deed,  as  well  as  the  tenant,  was 
to  be  warned  to  appear  at  a  certain  day,  and  then  to 
answer  to  the  assize,  as  though  the  original  writ  had  been 
brought  against  both.  It  was  also  enacted,  if  the  plea 
was  found  to  be  false,  and  for  delay,  that  then,  notwith- 
standing the  assize  passed  for  the  tenants,  yet  he  who 
alleged  the  plea  should  suffer  a  year's  imprisonment  and 
a  heavy  fine.  Further,  the  plea  of  joint-tenancy  was  no 
longer  to  be  received  from  a  bailiff,  who,  we  have  seen, 
was  in  some  cases  allowed  to  put  in  pleas  for  his  principal. 
If  it  was  found  that  they  were  joint-tenants,  as  alleged, 
the  writ  was  to  abate :  the  same  in  writs  of  mortauncestor, 
juris  utrum,  and  other  real  actions. 

There  is  the  following  provision  in  this  statute  con- 
cerning the  writ  of  ioulicavit,  which  is  a  writ  of  prohibi- 
tion that  has  frequently  been  mentioned.4  This  writ  used 
to  be  brought  at  the  commencement  of  the  matter  in  the 
spiritual  court,  so  that  no  room  was  left  to  judge  whether 
a  writ  of  consultation  should  go  or  not.  It  was  therefore 
now  ordained,  that  it  should  not  in  future  go  till  they 
had  proceeded  so  far  in  the  court  Christian  as  the  litis  con- 
testation and  the  chancellor  could  be  certified  of  the  nature 
of  the  suit  by  inspection  of  the  libel. 

1  Vide  ante,  c.  ix.  *  Ibid.,  c.  ix. 

3  For  the  practice  on  this  point,  at  common  law,  vide  ante,  c.  vi. 

4  Vide  vol.  i.,  c.  iii. 
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In  the  35th'year  are  two  statutes  —  one,  de  asportatis  reli- 
giosorum,  which  has  been  noticed  in  another  place  ;*  the 
other,  which  is  the  last  in  this  reign,  is  entitled,  from  the 
subject  of  it,  ne  rector  prostcrnat  arborcs  in  cmmet&rio.  Great 
disputes  had  happened  between  rectors  and  their  parish- 
ioners, to  which  of  them  the  trees  in  the  churchyard  be- 
longed. It  was  now  declared  by  this  act,  that  they  are 
sacred  property  ;  that  they  follow  the  nature  of  the  soil, 
which  is  ecclesice  dedication,  and  that  the  laity  had  no  dis- 
posal thereof.  However,  as  they  were  planted  for  pro- 
tecting the  church  from  winds  and  storms,  rectors  were 
prohibited  by  this  act  from  cutting  them,  except  for 
reparation  of  the  chancel  ;  nor  were  they  to  convert  them 
to  any  other  use,  unless  the  nave  of  the  church  needed 
repair ;  in  which  case  parsons  would  do  well  in  bestowing 
such  trees  upon  the  parishioners;  though,  says  the  act, 
we  do  not  command  this,  but  will  commend  it  when 
done. 

We  have  now  travelled  through  the  numerous  statutes 
of  this  king,  and  have  performed  the  task,  perhaps,  with 
more  expedition,  and  less  show  of  difficulty,  than  is  com- 
monly annexed  to  the  idea  of  such  an  undertaking. 
These  statutes  have  been  usually  studied  with  great  labor, 
through  the  obscurity  in  which  a  long  lapse  of  years  has 
involved  them ;  yet  the  matter  of  them  has  been,  in  all 
ages  of  our  law,  thought  so  important,  as  to  make  that 
labor  be  submitted  to  with  patience.  These,  with  the 
statutes  of  Henry  III.,  are  considered  as  the  foundations 
of  the  common  law ;  and  indeed,  after  Glanville  and 
Bracton  have  been  so  long  neglected,  the  attention  of  the 
student  could  be  directed  to  nothing  more  ancient.  But 
with  all  the  importance  which  is  so  deservedly  attributed 
to  them,  and  notwithstanding  the  space  which  the  learn- 
ing upon  them  fills,  when  they  are  viewed  in  retrospect 
by  a  modern  lawyer ;  yet  in  the  historical  account  that 
has  been  here  attempted  of  our  ancient  legal  polity,  they 
appear  comparatively  small.  It  is  true,  that  in  the  reign 
of  this  prince  many  more  statutes  were  made  in  a  few 
years,  than  in  many  reigns  of  his  predecessors.  Those 
statutes  were  very  important  in  their  object,  and  many  of 
them  very  beneficial  in  their  consequences  ;  but  antecedent 

1  Vide  ante,  452. 
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to  that  period,  the  slow  hand  of  time  and  experience  had 
been  long  moulding  our  laws  and  judicature  into  a  form 
capable  of  receiving  the  finishing  touches  which  were 
made  by  Edward  ;  and  in  that  respect,  perhaps,  the  turbu- 
lent and  unprosperous  reign  of  his  father  Henry  was  more 
productive  than  his.  This  consideration  of  the  subject 
will  account  for  the  appearance  which  these  statutes,  and 
indeed  this  whole  reign,  makes,  in  point  of  length,  when 
compared  with  the  former. 

Indeed,  the  changes  made  in  our  law  by  the  gradual 
alteration  of  opinions  during  this  reign,  seem  to  have 
been  very  few.  The  rules  and  principles  which  had  been 
so  thoroughly  weighed  and  settled  in  the  reign  of  Henry 
III.  still  operated  with  all  their  influence,  except  in  those 
instances  where  they  were  modified  by  the  late  statutes. 
Thus  we  find  the  law  stated  by  Fleta  and  Britton  to  be 
the  same,  almost  in  every  particular,  as  it  Avas  delivered 
by  Bracton,  with  the  addition  only  of  the  statutes  of  Ed- 
ward I.  One  exception,  however,  should  not  be  passed 
over  in  silence,  which  is,  that  in  the  law  of  descent,  ac- 
cording to  Britton,  the  half-blood  was  to  be  excluded,1 
which  had  not  been  settled  in  the  time  of  Bracton.2 

Very  little,  therefore,  remains  to  be  said  on  any  part  of 
the  subject,  which  was  so  fully  handled  in  the  last  reign ; 
and  we  shall  confine  ourselves  to  such  heads  as  were  there 
treated  rather  cursorily,  or  not  mentioned  at  all.  This 
will  be  principally  in  the  jurisdiction  of  courts,  and  the 
nature  of  personal  actions. 

We  have  seen  what  was  said  by  Bracton  upon  the  dif- 
of  the  different  ferent  courts;3  they  are  mentioned  by  the 
comts.  author  of  Fleta  more  fully  in  the  following 
way  :  Uabct  rex  curiam  suam  in  concilio  suo,  in  parliamentis 
suis,  yrasentibus  prcelatis,  comitibus,  baronibus,  proceribus,  et 
alas  viris  peritis,  ubi  terminates  sunt  dubitationes  judiciorum,  et, 
novis  injurii,  emersis,  nova  constituuntur  remedia;  et  unicuiq; 
justitia,  prout  meruit,  retribuetur  ibidem.  This  is  the  account 
of  the  supreme  judicature,  in  which,  it  should  seem,  he 
includes  both  the  council  and  parliament  (a).    The  next  is 

(a)  It  appears  that  cases  were  brought  before  the  parliament  in  this  and 
the  next  reign.  Geffrey  Scorley  and  others  sued  in  parliament  to  have 
brought  up  the  record  of  a  plea  of  land,  which  was  before  Sir  R.  de  Bellars 
in  the  new  exchequer,  before  the  king  and  his  council.     And  it  appeared  by 

1  Ch.  119.  2  Vide  ante,  c.  vii.  *  Vide  anie,  c.  vi. 
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the  court  coram  seneseal/.o  suo  in  aula  sua.  This  officer  is 
described  as  filling  the  place  of  the  chief  justiciary  (an 
office  that  was  abolished  in  the  last  reign),  who  used  to  be 
named  in  the  writs  of  the  earlier  periods,  determined  the 
king's  own  causes,  and  administered  justice  without  writ.1 
In  the  place  of  this  great  officer  was  now  appointed  the 
senescallus,  or  steward  in  the  household.  This  court  has 
been  mentioned  before  in  this  reign,  and  the  nature  of  its 
jurisdiction  was  defined  by  a  particular  statute.2  Fleta 
describes  this  court  as  having  jurisdiction  of  all  actions 
against  the  king's  peace  within  the  bounds  of  the  house- 
hold for  twelve  miles,  ubicunq  ;  rexfuerit  in  Anglid;  which 
circuit  of  twelve  miles  was  called  the  virgata  regia,  because 
it  was  within  the  government  of  the  marshal,  who  carried 
a  rin/a  as  the  badge  of  his  office.  According  to  the  same 
authority,  these  actions  might  be  brought  rece?iter,  and 
without  writ,  non  obstante  privilegio,  vel  libertate  alicujus  legem 
regni  expectantis.  This  jurisdiction  was  exercised  in  the 
aula  regia,  and  the  steward  might  associate  with  him  the 
camerarius,  the  hostiarius,  or  marescidlus,  being  knights  ;  or 
any  of  them,  if  they  could  not  all  be  present. 

The  next  court  of  the  king  mentioned  in  Fleta,  is  that 
held  in  cancellarid.  After  this,  he  says,  there  Was  a  court 
coram  auditoribus  specialiter  a  latere  regis  destinatis,  whose 
office  was  not  extended  beyond  the  justices  and  ministers 
of  the  king.  The  business  of  these  auditors  was  not  to 
determine,  but  to  report  to  the  king  what  they  had  heard, 
that  he  might  direct  what  was  proper  to  be  done  between 

the  record  that  one  E.  and  others  had  been  cited  by  writ  into  the  exchequer, 
to  answer  to  one  R.  and  to  the  mayor  and  bailiffs  of  Southampton,  and  other 
men  of  the  commonalty  of  Southampton,  for  that  whereas  they  held  the  port 
and  the  vill  of  the  king  in  fee-farm,  rendering  £220  to  the  exchequer,  and 
ought  to  have  all  the  tolls  and  customs  of  the  vill  and  port;  the  said  E.  and 
others,  of  Lympton,  which  is  in  the  precinct  of  the  port,  took  twenty  shillings 
of  a  certain  person,  and  would  not  permit  the  mayor  and  commonalty  to  re- 
ceive the  custom,  and  assaulted  one  John,  a  bailiff  of  the  king,  whom  they 
had  deputed  to  receive  it.  It  appeared  to  be  objected  that  the  judgment  for 
the  plaintiffs  was  erroneous,  because  the  suit  ought  not  to  hive  been  brought 
in  the  exchequer;  on  the  other  hand,  it  was  answered  that  the  plaintiffs  were 
the  king's  farmers,  and  that  therefore  it  affected  the  crown,  and  the  judgment 
seems  to  have  been  upheld  (  Year-Book,  Edw.  II.,  fol.  280).  It  appears  also 
from  the  Memoranda  in  Scaccario,  temp.  Edward  I.  (  Year-Book,  Edw.  II.,)  that 
cases  were  brought  into  the  exchequer  chamber  before  the  king  and  his 
barons  of  the  exchequer  by  way  of  error,  or  complaint,  or  appeal  (2  Edw.  I, 
fol.  3).  The  bounds  of  jurisdictions  were  not  yet,  however,  exactly  defined. 
1  Vide  ante,  539.  i  Vide  ante,  539. 
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the  parties.  After  these  he  mentions  curiam  suam,  etjusti- 
tiarios  suos,  tarn  milites,  quam  clericos,  locum  suum  tenentes  in 
Anglia,  before  whom,  and  before  no  others  (except  before 
himself,  or  his  council,  or  special  auditors),  false  judgments 
and  errors  of  justices  were  reversed  and  corrected.  Be- 
fore them  also  were  determined  writs  of  appeal,  and  other 
writs  in  criminal  matters;  trespasses  against  the  king's 
peace;  and  all  writs  which  contained  the  clause  ubicunq; 
tunc  fuerimus  in  AnglidS  Next  to  these  he  ranks  the  justi- 
tiarios  residentes  ad  Scaccarium-,  and  those  in  banco  apud  West- 
monasterium  (a);  after  these,  the  justices  assigned  ad  gaolas 
dcliberandas  in  different  counties ;  those  assigned  to  take 
assizes,  juries,  inquisitions,  certificates,  and  attaints;  the 
justices  itinerant  ad  primas  assisas,  ad  omnia  placita,  crimi- 
nalia  etcivilia;  and  the  justices  itinerant  ad  placita  deforestis. 

(a)  To  the  Year- Book  of  Edward  II.  are  appended  "  Memoranda  in  Scac- 
cario  de  tempore  regis  Edwardi  Primi,"  from  which  much  valuable  infor- 
mation may  be  collected  as  to  the  legal  history  of  the  age.  From  these  it 
appears  that  the  exchequer,  though  primarily  a  court  of  revenue,  yet  as  the 
king  and  his  principal  barons,  sitting  there,  received  complaints  as  to  the  ad- 
ministration of  justice  generally,  it  had  become  a  court  of  error.  For  we 
find  an  entry  in  the  second  year  of  a  writ  of  error  brought  of  a  judgment 
2;iven  by  justices  (2  Edw.  L,  ibl.  3).  And  that  it  was  the  curia  regis,  for  one 
of  the  records  commences,  "Quia  curia  regis  coram  baronibus  de  scaccario" 
(5  Edw.  1.,  fol.  6).  But  that  it  had  no  ordinary  jurisdiction,  save  as  to  debts 
due  to  the  crown,  for  in  5  Edward  I.  a  record  runs  thus :  "  Cum  placita  coram 
baronibus  in  scaccario  secundum  legem  et  consuetudinem  regni  sui  teneri  non 
debeant  nisi  de  debitis  regis  propriis  et  ministrorum  de  scaccario,  ac  Johan- 
nes de  Michelden  qui  non  est  minister  regis  implacitet  coram  Adam  de 
Fraxino  coram  baronibus  de  £13,  etc.,  rex,  nolens  sustinere  hujusmodi  placita, 
contra  tenorem  Magnse  Chartse,  de  libertatibus  Anglise  alibi  quam  suis  locis 
propriis  et  debitis  placitari ;  rex  mandavit  baronibus  quod  placitum  illud  vel 
aliud  placitum  commune  coram  eis  non  teneant,"  etc.,  (fol.  7).  And  again, 
in  the  12  Edward  I.  we  find  this  record:  "Cum  placita  de  transgressionibus 
et  catallis,  et  debitis,  et  alia  communia  placita  coram  Justiciariis  de  banco 
vel  coram  Justiciariis  Itinerantibus,  aut  coram  viscontibus  in  suis  comitatibus 
debeant  et  consueverunt,  secundum  legem  et  consuetudinem  regni  placitari 
et  terminari ;  et  non  ad  scaccarium  nisi  tamen  placitis  de  debitis  regis,  etc., 
et  de  debitis  ministrorum  regis  ejusdem  scaccarii  ac  de  transgressionibus  eis- 
dem  ministris,"  etc.  (12  Edw.  I.,  fol  12).  Thus,  therefore,  it  was  settled  law 
that  common  suits  ought  not  to  come  into  the  exchequer  in  the  first  instance. 
Numerous  entries  attest  how  entirely  arbitrary  the  courts  then  were  in  all 
that  regarded  the  crown,  and  how  eagerly  every  case  was  taken  advantage  of 
for  the  purpose  of  securing  some  emolument  to  the  royal  treasury.  Thus, 
for  instance,  we  find  that  one  Gilbert  de  Brunholmstead  was  adjudged  to' 
prison  for  a  certain  term  for  some  trespass  of  which  he  was  convicted  before 
the  justices  itinerant,  and  he  was  convicted  of  felony,  and  after  that  de- 
manded his  privilege  of  clergy;  but  it  was  not  allowed,  except  on  infliction 
of  a  fine,  "Sed  non  fuit  liver  al  ordinary  postea  fecit  finem  pro  imprisona- 
mento; "  and  then  there  was  a  writ  to  deliver  him  to  the  ordinary,  if  he  de- 
sired it,  but  his  goods  were  not  to  be  restored  (fol.  28). 
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All  these  were  the  king's  courts;  to  which  might  be  added, 
others  in  the  country,  as  the  county,  tourn,  and  hundred 
courts ;  those  in  the  king's  manors,  and  those  in  cities  and 
boroughs.1 

Of  these  courts,  that  before  the  steward  is  the  only  one 
which  has  not  been  mentioned  in  the  early  parts  of  this 
history ;  for  which  reason  it  may  be  proper  to 
add  some  further  account  of  this  court  than 
the  short  mention  made  thereof  when  we  were  speaking  of 
the  statute  passed  in  this  reign  concerning  it.  The  stew- 
ards, says  Fleta,  had  cognizance  of  all  injuries  (by  which 
are  meant  trespasses),  and  all  criminal  and  personal  ac- 
tions, per  inventionem  pkgiorum  de  prosequendo,  and  were  to 
do  ample  justice  to  parties  complaining,  without  allowing 
any  essoin.  Thus,  when  sufficient  pledges  were  found  and 
enrolled  by  the  king's  clerk,  who  had  the  keeping  of  the 
rotulum  placitorum  aulce  pro  rege,  the  marshal  was  commanded 
immediately  to  attach  the  person  complained  of,  if  he  was 
to  be  found  within  the  limits  of  the  household ;  otherwise 
he  was  not  attachable  by  the  marshal.  If  the  complaint 
was  against  any  familiaris  regis,  he  was  first  to  be  sum- 
moned, and  if  he  did  come  at  the*  appointed  day,  then  there 
Was  an  award,  quod  attachietur  till  a  further  day ;  and  if  he 
did  not  come  then,  there  was  an  award,  quod  corpus  capia- 
tur  (provided  he  had  received  the  summons  personally 
within  the  verge),  and  brought  before  the  steward ;  and 
then,  says  Fleta,  the  marshal  was  to  be  his  pledge ;  or,  in 
other  words,  he  was  to  be  continued  in  the  marshal's  cus- 
tody, according  to  the  law  and  custom  of  the  household; 
and  the  marshal  was  to  be  answerable  to  the  party  com- 
plainant, if  he  did  not  have  the  body  forthcoming.  When 
Fleta  has  stated  this  to  be  the  method  of  proceeding 
against  a,  familiaris  regis,  he  adds,  quod  dictum  est  de  serviente 
regis,  did  poterit  de  comitibus,  in  tantum  quantum  paritatem 
consequuntur :  so  that  the  authority  of  the  steward  went  be- 
yond the  king's  servants,  properly  so  called. 

As  this  court  followed  the  king  wherever  his  household 
removed,  and  so  far  suspended  all  other  jurisdictions  ;  the 
method  was,  when  the  king  was  about  to  fix  his  residence 
at  any  place,  for  the  steward,  in  the  name  of  the  chief 
justiciary,  whose  place  he  filled,  to  command  the  sheriff, 

1  Fleta,  66. 
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quod  venire  facias  coram  nobis  on  such  a  day,  ubicunq;  dom- 
inus  rex  tunc  fuerit  in  balliva  tud,  all  assizes  of  novel  dissei- 
sin, mortauncestor,  ultimas  pr&sentationis,  great  assizes ; 
all  juries,  inquests,  attaints,  pleas  of  dower  unde  nihil, 
which  were  summoned  before  the  justices  ad  primas  assisas, 
all  prisoners,  and  persons  manucaptured  or  bailed ;  all 
attachments  which  belonged  to  the  gaol-delivery;  and  all 
the  freemen  to  compose  juries.  When  the  steward  ar- 
rived at  the  destined  place,  he  began  to  discharge  the  busi- 
ness of  the  county  ;  beginning  as  the  justices  itinerant 
did,  with  the  criminal  matters.  After  he  had  despatched 
those,1  he  then  proceeded  to  trespasses  committed  within 
the  verge  against  the  peace  ;  then  to  the  assizes  and  fines; 
and  lastly,  to  debts  and  contracts,  where  the  debtors  had 
voluntarily  bound  themselves  to  the  distress  of  the  stew- 
ard and  marshal.  Matters  that  could  not  be  despatched 
by  him  while  there,  were  to  be  adjourned,  either  into  the 
bench,  ad  primas  assisas,  into  the  county,  or  otherwise,  as 
it  seemed  most  expedient.  He  might  direct  proceedings 
to  outlawry,  waging  of  the  duel,  and  everything  which 
belonged  to  the  regular  justices  itinerant. 

The  contracting  of  obligations  ad  districtionem-  senescalli 
et  marescatti,  or  one  of  them,  was  the  means  by  which  the 
jurisdiction  of  these  officers  might  be  greatly  extended, 
as  the  plea  of  extra  virgatam,  would  not  in  such  case  avail ; 
in  these  matters,  and  in  all  others,  except  pleas  of  free- 
hold, the  parties  were  heard  without  writ.2  When  a  per- 
son was  convicted  of  a  debt  before  the  steward,  he  was  to 
be  committed  to  the  custody  of  the  marshal,  till  he  had 
satisfied  the  ]iarty  for  his  debt,  and  the  king  for  his 
amercement  and  fine :  however,  he  might  be  replevied  ex 
potestate  marescatti  for  forty  days,  but  no  longer.3 

So  necessary  and  inseparable  an  appendage  to  the  king's 
household  was  this  court  thought,  that  when  the  king 
was  in  France,  in  the  fourteenth  year  of  his  reign,  and  a 
person  was  charged  with  a  robbery  committed  in  the 
household,  it  was  allowed  by  the  French  king  (after  the 
point  of  jurisdiction  had  been  contested  between  his 
court  and  that  of  the  English  king)  that  the  steward 
should  exercise  his  jurisdiction  ;  and  the  offender  was 
accordingly  put  upon  his  trial,  was  sentenced  and  hanged. 

1  Fleta.  67.  2  Ibid.,  68.  3  Ibid..  69. 
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It  will  be  seen,  in  the  subsequent  part  of  this  history, 
how  the  steward  occasionally  delegated  his  authority  to 
the  justices,  locum  swum  tenentcs  in  Anglid,  who  thence 
assumed  to  themselves  the  power  to  hold  plea  of  suits  by 
bill  against  persons  in  the  custody  of  the  marshal. 

The  chancery  is  called  by  Fleta  an  office,  though  he  had 
before  spoken  of  a  court  held  in  cancellarid.  This  office, 
says  he,  was  intrusted  to  some  discreet  person,  as  a  bishop, 
or  other  dignified  ecclesiastic,  together  with  the  care  of 
the  great  seal.  The  department  of  the  chancery  was  car- 
ried on  by  the  assistance  of  several  subordinate  officers, 
who  are  thus  described  by  Fleta:1  cui  associentur  clerici 
honesti,  et  circumspecti,  domino  regi  jurati,  qui  in  legibus  ct  con- 
suetudimbus  Anglicanis  notitiam  habeant  plerdorcm  ;  it  was 
the  business  of  these  clerks  to  hear  and  examine  the  pe- 
titions and  complaints  of  suitors,  and  give  them  a  remedy 
by  the  king's  writ,  fitted  to  their  case.2  These  collaterales 
et  socii  of  the  chancellor,  as  he  calls  them,  were  the  supe- 
rior officers  there  ;  and  were  called  prceceptores,  on  account 
of  the  direction  they  gave,  after  hearing  a  complaint,  for 
making  out  remedial  writs.  These  masters  had  become 
of  greater  consideration  since  the  statute3  had  enlarged 
their  power  of  making  out  writs  in  consimili  casu.  The 
inferior  officers  are  described  as  clericos  legalitcr  expertos. 
These  likewise  were  acquainted  with  the  forms  of  writs, 
and  had  a  power  to  allow  such  as  they  approved,  and  re- 
ject those  that  were  defective.  They  were  to  examine 
all  writs  as  to  the  matter  and  style  of  them,  before  they 
were  put  to  the  seal ;  nor  was  any  to  be  sealed  that  did 
not  come  through  their  hands.  There  were  besides  six 
clerici  prainolarii,  who,  together  with  the  former,  were  con- 
sidered as  familiares  of  the  king,  and  were  provided  with 
board  and  clothing  out  of  the  profits  of  the  seal,  for  their 
trouble  of  writing  out  writs.  Besides  these,  there  were 
other  clerks,4  who  are  styled  juvenes  et  peditcs,  young  per- 
sons of  inferior  condition,  who  for  despatch  of  business, 
were,  by  the  favor  of  the  chancellor,  permitted  to  be 
employed  in  making  out  the  brevia  cursoria.  These  were  to 
be  under  the  superior  clerks,  who  were  to  be  answerable 
for  all  their  acts  ;  for  which  purpose  it  was  required,  that 
the  writer's  name  should  be  noted  on  every  writ.5 

1  Fleta,  75.      2  Ibid.,  76.      3  Vide  ante,  c.  x.      *  Fleta,  77.      5  Ibid.,  78. 
vol.  ii.  — 47 
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This  is  the  account  given  of  the  chancery,  and  other 
courts,  by  the  author  of  Fleta.  The  same  writer  is  some- 
what minute  in  relating  the  proceedings  in  certain  per- 
sonal actions,  particularly  that  of  debt  (a).  We  shall  give 
from  him,  first,  the  method  of  commencing  such  an  action 
of  debt  in  the  steward's  court,  and  then  add  something 
concerning  this  action,  when  brought  at  common  law. 

To  commence  an  action  of  debt  in  the  steward's  court, 
there   needed  no  writ,  as  was  said  before,  but 

denbtamonth0ef   on^y  to  show  the  debtor's  obligation,  and  that 

courta.rds  part  of  it  where  he  bound  himself  to  the  dis- 
tress of  the  steward  or  marshal  (6);  then,  after 

(a)  It  is  to  be  observed  tbat  as  tlie  court  of  chancery  was,  in  its  origin, 
rather  an  office  than  a  court,  the  writs  issued  out  of  it  were,  for  the  most  part, 
returnable  or  triable  in  some  other  court.  Thus,  the  Mirror  says  (c.  iv.,  s.  2, 
3) :  "  That  writs  issued  out  of  the  chancery  directed,  some  to  judges  of  other 
courts,  some  to  officers  as  sheriffs,  etc.,  and  that  those  writs  which  were  not 
pleadable  or  returnable  before  the  king  were  returnable  in  chancery ;  im- 
plying that  those  which  were  'pleadable'  were  returnable  'before  the  king,' 
i.  e.,  in  the  king's  bench."  So  it  would  be,  for  instance,  in  scire  facias  when 
a  judicial  writ.  Thus,  in  scire  facias  on  a  recognizance  in  the  chancery, 
brought  in  the  chancery,  the  defendant  pleaded  a  release,  and  the  plaintiff 
denied  it,  and  so  they  were  at  issue,  and  the  action  and  process  were  sent  into 
the  queen's  bench  to  be  tried  ;  and  there  the  plaintiff  was  nonsuit,  and 
brought  a  new  scire  facias  there  and  well,  for  the  record  was  then  there  and 
not  in  chancery  ;  and  so  note,  that  the  chancery  shall  try  nothing  by  a  jury,  but 
the  king's  bench  (  Year-Book,  24  Edw.  III.,  fol.  45). 

(b)  The  court  of  the  "marshal"  had  jurisdiction  over  personal  injuries 
within  twelve  miles  of  the  royal  court  or  residence,  wherever  he  might  be, 
which  was  the  jurisdiction  exercised  by  the  court  of  the  king,  before  the 
king  himself — the  supposed  origin  of  the  jurisdiction  of  the  court  of  king's 
bench  in  common  suits  between  party  and  party,  although,  as  that  court  had 
such  jurisdiction  before  the  Great  Charter,  and  was  then  deprived  of  it  only 
indirectly  and  conditionally  by  the  clause  enacting  that  common  pleas  should 
not  follow  the  king's  court,  it  would  follow  that,  when  the  court  ceased  to 
follow  the  king,  it  recovered  its  jurisdiction,  and  the  senseless  forms  and  fic- 
tions devised  under  the  pretence  of  giving  the  jurisdiction  (like  the  similar 
forms  and  fictions  resorted  to  under  the  like  pretence  in  the  exchequer)  had 
their  origin  really  in  the  desire  to  multiply  forms  and  accumulate  fees.  The 
court  of  the  king,  however,  retained  a  species  of  privileged  jurisdiction,  co- 
piously explained  by  Lord  Coke  in  his  case  of  the  "Marshalsea"  (Coke's  Re- 
ports), and  thus  described  in  the  Mirror:  "The  king  maketh  his  justices  in 
divers  degrees,  and  appointeth  to  them  jurisdiction,  and  that  in  divers  man- 
ners, sometimes  in  certain  ;  generally,  as  it  is  of  commissions  of  justices  in 
eyre,  and  of  the  chief  justice  of  pleas  before  the  king  (i.  e.,  the  king's  bench), 
and  of  justices  of  the'bench  (i.  e.,  the  common  pleas),  to  whom  jurisdiction 
is  given  to  hear  and  determine  fines  not  determined,  the  grand  assizes,  the 
transactions  of  pleas  (i.  e.,  common  pleas),  and  the  barons  of  the  exchequer 
have  jurisdiction  over  receivers  and  the  king's  bailiffs,  and  of  the  rights  of 
the  crown.  Sometimes  jurisdiction  is  given  to  the  justices  of  the  bench  by 
removing  of  pleas  out  of  inferior  courts.  To  the  office  of  chief  justices  it 
belonged  to  redress  and  punish  the  tortuous  judgments  of  other  justices,  and 
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security  de  proseQuendo  was  taken  of  the  creditor,  the 
marshal  was  commanded  to  distrain  the  debtor  by  his 
chattels,  till  he  had  found  pledges  (provided  he  was  taken 
within  the  bounds  of  the  household)  to  appear  the  next 
law  day  before  the  steward  to  answer  the  creditor  without 
any  essoin,  or  other  delay.  If  the  debtor  could  be  found, 
he  was  to  be  attached  per  corpus  till  he  had  obtained  his 
liberty  by  giving  pledges  ;  if  he  had  no  pledges,  he  was 
to  be  detained  till  he  answered  the  creditor,  but  he  was 
not  to  be  put  in  chains.  Suppose  he  found  pledges,  and 
had  a  day  given  him  at  the  end  of  fifty  days,  at  which  he 
failed  to  appear,  his  pledges  were  amerced,  and  he  was 
taken,  if  he  could  be  found  within  the  jurisdiction  of  the 
household,  and  detained,  as  in  the  former  case ;  he  was 
not  to  be  again  enlarged  on  pledges  till  he  answered  to  the 
suit.  If  the  debtor  had  been  distrained  twice,  thrice,  or 
oftener,  and  he  at  length  appeared  ;  yet,  before  his  cattle 
were  delivered,  he  was  to  make  fine  for  his  contempts, 
unless  he  could  prove  per  legem  that  he  came  as  soon  as  he 
knew  he  was  called  upon  to  appear  ;  and  then,  upon  giving 
pledges  to  stand  to  the  suit,  debtors  were  allowed  to  have 
the  disposal  of  their  chattels  distrained,  and  were  immedi- 
ately to  put  in  their  answer  to  the  creditor. 

This  was  the  process  against  those  who  bound  them- 
selves voluntarily  to  the  distress  of  the  steward  or  marshal. 
But  the  method  of  proceeding  with  those  who  were  comites, 
was  more  gentle.  They  were  first  summoned  by  the  mar- 
shal ;  and  if  they  disobeyed,  then  they  were  to  be  dis- 
trained ;  and  the  third  process,  if  necessary,  was  an 
attachment.  In  the  same  manner  did  they  proceed  against 
the  familiares  servientes  of  the  king,  who  were  attendant 
upon  him  in  his  house.  It  was  upon  this  privilege  of  the 
king's  servants  that  the  saying,  then  well  known,  was 
founded,  quod  servientes  regis  sunt  pares  comitibus} 

When  the  debtor  came  in  to  answer,  he  might  allege 
many  things  against  the  creditor  by  way  of  exception. 
He  might  ask,  what  he  had  to  show  for  his  debt ;  and  if 

by  writ  to  cause  to  come  before  the  king  (i.  e.,  the  king's  bench),  the  proceed- 
ings and  records,  and  before  such  justices  are  all  writs  pleadable  and  return- 
able, and  also  it  belongeth  to  their  office  to  hear  and  determine  all  plaints 
of  personal  wrongs  (i.  e.,  as  the  phrase  always  means  in  the  Mirror,  wrongs 
to  the  person)  mthin  twelve  miles  of  the  king's  house"  {Mirror,  c.  iv.,  s.  3). 

1  Fleta,  131. 


556  EDWARD   I.  [CHAP.  XI. 

he  had  nothing  but  his  own  declaration  to  prove  it,  the 
person  attached  had,  judgment,  quod  quietus  recedat.  But 
if  he  produced  hiqsecta,  the  debtor  was  to  defend  himself 
per  legem  against  the  seeta,  the  same  when  the  plaintiff 
[•reduced  tallies,1  unless  he  was  a  merchant;  for  it  was 
permitted  de  gratia  principis,  says  Fleta,  in  favor  of  mer- 
chants, to  prove  tallies  that  were  denied,  by  two  sworn 
witnesses  at  least,  who,  upon  diligent  examination,  were 
found  to  agree  upon  the  day,  place,  number,  and  other 
circumstances  thereof. 

If  a  writing  was  produced,  and  any  default  was  found  in 
the  name  or  number,  the  defendant  might  say,  he  was  not 
bound  to  answer  such  writing,  because  it  was  faulty.  He 
might  say,  quod  non  est  factum  suum.  He  might  say,  he  had 
paid  it,  if  he  had  anything  to  prove  the  payment.  He  might 
say,  he  was  not  bound  to  the  distress  of  the  steward  or  mar- 
shal ;  and  if  that  was  proved,  the  plaintiff  could  recover  noth- 
ing, unless  he  could  reply,  that  though  he  was  not  bound  to 
the  distress  of  the  steward  or  marshal,  this  could  not  avail 
him,  for  he  belonged  to  the  king's  household,  was  always 
in  his  service,  and  in  such  case  he  was  obliged  to  answer 
to  the  suit ;  for  as  he  would  be  entitled  to  an  essoin  de  ser- 
vitio  regis  in  every  other  court,  there  would  be  an  entire 
stop  to  justice,  if  he  could  not  be  sued  in  this.  He  might 
say,  he  ought  not  to  answer,  because  he  was  taken  without 
the  limits  of  the  household,  and  not  within  the  jurisdic- 
tion of  the  marshal,  but  brought  there  by  violence.  He 
might  say,  that  the  king  did  not  reside  within  twelve 
miles  of  the  place  on  the  day  named  in  the  narratio,  so 
thai  the  fact  could  not  happen  within  the  limits  of  the 
household,  and,  of  consequence,  not  within  the  cognizance 
of  the  steward.  He  might  say,  it  concerned  his  freehold, 
and  so  might  demand  judgment,  whether  he  was  to  answer 
concerning  his  freehold  without  a  writ.  He  might  say, 
that  the  plaintiff  had  complained  of  the  same  trespass  in 
another  court,  where  he  quietus  recessit,  et  querens  in  miseri- 
cordid  pro  /also  clamore.  He  might  show  an  acquittance  ; 
or  say,  that  another  plea  was  then  depending  in  another 
court  by  writ  for  the  same  matter.     If  there  was  a  condi- 

1  A  tally  is  thus  defined  by  Spelman  : — Tallium,  alias  Talea —  est  cla- 
vola  vel  ligni  portiuncula,  utrinq;  complanata,  cui  summa,  debiti  insiditur:  fissaq  ; 
inde  in  duas  partes,  una  debitori,  altera  creditori  traditur  in  rationis  memoriam. 
It  seems  a  tally  was  a  common  security  for  money  in  those  days. 
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tion  in  the  obligation,  he  might  say,  that  he  was  not  bound 
to  pay  the  debt,  because  the  condition  was  not  satisfied,- 

If  more  than  one  were  bound  by  the  obligation,  lie 
might  demand  judgment,  whether  he  was  to  answer 
singly  for  a  debt  contracted  by  many  in  common.  Again, 
if  each  was  bound  to  pay  the  whole,  he  might  sayV  that 
one  of  them  paid  it  for  all,  and  he  might  vouch  the  rec- 
ord, or  an  acquittance  of  the  plaintiff;  but  if  he  failed 
of  the  record  or  acquittance,  at  the  day  fixed  for  him  to 
produce  it,  he  was,  for  his  delay,  to  render  double  dam- 
ages to  the  plaintiff,  and  be  grievously  amerced  in  pro- 
portion. If  he  did  not  appear  at  all  on  the  day  appointed, 
his  pledges  were  to  be  further  distrained  till  they  satisfied 
the  creditor,  or  rendered  to  the  marshal  the  body  of  the 
principal ;  and  were  likewise  to  be  amerced  for  the  failure 
of  the  record  or  acquittance.  He  might  say,  that  at  the 
time  of  making  the  obligation  he  was  non  compos  mentis, 
or  non  sui  juris,  because  under  age,  in  the  custody  of  such 
a  one,  in  prison  at  such  place,  or  oppressed,  or  coerced  by 
threats :  if  a  wife,  she  might  say,  she  was  not  to  answer 
without  her  husband.  Many  other  exceptions,  which 
would  defeat  the  plaintiffs  action,  might  be  taken. 

It  should  be  observed,  that  when  the  obligor  died,  the 
obligation  died  with  him,  for  no  one  could  bind  his  heir 
to  answer  to  the  distress  of  the  steward  or  marshal. 
Again,  it  must  be  remembered,  that  this  whole  jurisdic- 
tion of  the  steward  in  matters  of  debt,  which  was  a  com- 
mune placitam,  was  against  the  provision  of  Magna  Charta 
on  that  point;2  since  which,  says  Fleta,  common  pleas 
were  to  be  confined  to  the  justices  of  the  bench,  and  jus- 
tices itinerant  ad  omnia  placita.  But,  adds  he,  this  cogni- 
zance of  certain  special  causes  was  given  to  the  steward 
by  the  king  in  analogy  to  the  jurisdiction  exercised  by 
the  exchequer  over  such  common  pleas  as  concerned  the 
king,  though  equally  within  the  chapter  of  Magna  Charta: 
the  latter  was  permitted  in  hopes  that  the  king  might 
obtain  his  own  debts,  through  the  debtors  of  his  debtor, 
with  more  ease  than  by  levying  it  on  his  own  debtor's 
lands  and  chattels.  However,  it  seems  this  privilege  of 
suing  in  the  exchequer  was  rarely  extended  beyond  a 
person  in  debito  regis  vehementur  existmtem  ;  and  then   it 

1  Fleta,  132.  2  Vide  ante,  c.  v. 
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was  never  done  but  by  special  permission  from  the 
king.1 

Actions  of  debt  were  also  brought  in  the  county,  in 
cities,  boroughs,  and  franchises,  in  cases  of  small  de- 
mands (a);  and  as  in  the  former  instance  the  interest  of 
the  king  was  consulted,  in  this  latter  it  was  for  the  bene- 
fit of  the  people  at  large,  that  they  should  have  justice 
administered  near  their  own  homes  without  much  trouble 
or  expense.  Debts  under  forty  shillings  were  recoverable 
in  the  hundred,  wapentake,  trithing,  and  other  inferior 
courts  belonging  to  the  king  or  to  great  lords.2 

The  writs  of  debt  were  various.  One,  since  called  si 
common  actiou  RECOGNOSCAT,3  was  thus :  Rex  vicecom.  Prcecipimus 
of  debt.  tffc  quod  si  A.  recognoscat  se  debere  decern  libras, 
tunc  distringas  prcefatum  A.  ad  prtiedictum  debit  um  prafato  B. 
sine  dilatione  reddendum,  etc.  This  gave  the  sheriff  a  rec- 
ord of  the  matter ;  and  if  the  debtor  acknowledged  the 
debt  before  the  sheriff,  he  was  to  be  distrained  by  all  his 
movables  till  the  creditor  was  satisfied.  If  the  debtor 
denied  the  debt,  then  the  plaintiff  had  the  following 
writ :  Prcecipimus  tibi,  quod  justicies  A.  quod  juste,  etc.,  redded 
B.  decern  marcas  quas  ei  debet,  ut  elicit,  sicut  rationabiliter 
monstrare  poterit  quod  ei  redder e  debeat,  ne  amplius  inde  elamo- 
rcm  audiamus  pro  defectu  justitice,  etc.     This  was  a  writ  of 

(a)  Debts  or  causes  of  action  to  any  amount  were  cognizable  in  the  county 
court  by  writ.  The  limitation  of  amount  applied  only  to  suits  by  mere  plaint 
without  a  writ,  which  meant  a  fee.  "  En  counties,  par  devant  les  yiscontes, 
etc.,  poient  estre  pledes  sans  nos  brefs,  plees  de  trespass  et  de  dettes,  issint  que 
les  biens  emptes  ne  les  trespass  ne'les  dettes  demaundes  ne  passent  mye  xls. 
ne  de  dettes  passant  mesme  la  summe  sauns  nos  brefs,  les  ques  nous  volons  as- 
cune  foits  que  soient  pledes  en  counties  si  il  ne  soient  de  illonques  remues 
par  nos  commandements"  (Britton,  "  De  dette,"  fol.  62).  So  the  Mirror,  in 
its  remarks  on  the  clause  in  the  statute  of  Gloucester  as  to  suits  above  40s.  in 
the  superior  courts,  notices  that  this  distinction  was  lost  sight  of,  and  says, 
"For  small  trespasses,  debts,  contracts,  and  such  tilings,  not  exceeding  40s., 
suitors  have  power  to  hear  and  determine  without  writs  by  ordinary  jurisdic- 
tion, and  bv  writs  in  other  cases,  for  sheriffs  have  more  jurisdiction^  in  their 
writs  viscoiitiel,"  etc.  (c.  v.,  s.  3).  And  at  tlie  end  of  the  chapter  it  is  added  : 
"Et  sont  autres  acciones  personelles  pledables  par  viscont  par  nos  brefs  de 

justicies,  de  torts  faits  en  contractes,  come  est  de  covenants  ufreint,  ou  de  ac- 
counts, ou  de  aver  commune,  ou  de  chartres  deteifus,  et  de  nuisances,"  etc., 
(fol.  71).  Thus,  therefore,  it  is  plain  that  even  at  this  era  in  the  history  of 
our  law,  the  county  court  had  jurisdiction  to  any  amount,  provided  a  writ  of 

justicies  was  sued  out,  which  only  meant  that  a  fee  should  be  paid  to  the 
king's  exchequer. 

1  See  an  instance  of  such  permission  in  Eyley's  Placita  Parliamentaria. 

2  Eyley's  Pia.  Pari.  3  O.  N.  B. 
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justicies,  upon  which  it  had  been  the  practice  of  the  sher- 
iff's not  to  proceed  till  pledges  de yrosequendo  were  found. 
This,  however,  is  blamed  by  Fleta,  since  the  writ  required 
no  such  process,  but  according  to  that  author,  they  ought 
only  to  command  the  debtor,  as  they  were  directed  by  the 
writ.  If  he  did  not  make  payment  forthwith,  it  was 
clear  he  meant  to  stand  out  a  suit;  and  should  the  plain- 
tiff' pray  that  suit  should  be  made  to  recover  it,  then,  and 
not  till  then,  need  he  offer  pledges  de  prosequendo.  Upon 
such  security  being  given,  the  debtor  was  to  be  summoned 
by  two  freemen  of  the  vicinage  where  he  resided,  to  ap- 
pear at  the  next  county,  to  answer  in  the  said  plea  of  debt ; 
and  it  was  sufficient  if  the  matter  of  such  summons  was 
related  to  any  of  his  family.  If  he  did  not  appear  at  the 
day,  nor  essoin  himself,  then,  on  the  appearance  of  the 
plaintiff',  the  sheriff'  was  commanded  to  distrain  him  till 
he  found  pledges  to  appear,  and  answer  at  the  next 
county.1 

If  the  debtor  appeared,  and  the  debt  was  proved,  the 
judgment  was,  quod,  recuperet  debitum  cum  damni's,  which 
latter  were  to  be  taxed  by  the  sheriff'  and  sectatores  of  the 
county,  if  the  defendant  prayed  it ;  and  the  defendant 
was  to  be  in  misericordia :  the  bailiff"  of  the  hundred  where 
the  defendant  had  most  movables  was  then  commanded, 
quod  de  catallis  suis  habere  faded,  etc.  Should  the  bailiff'  be 
remiss  in  this,  and  not  properly  execute  the  writ,  or 
should  the  debtor,  in  order  to  defraud  the  creditor,  have 
designedly  suffered  his  land  to  lie  unstocked,  and  no 
beasts  or  chattels  were  to  be  found  thereon ;  in  such  case 
it  was  advisable  for  the  creditor  to  remove  the  plea  by 
pone  to  the  superior  court,  and  then  execution  might  be 
had  in  any  hundred  or  county ;  and  of  the  land  also,  by 
an  elegit,  grounded  on  the  late  statute.2 

But  to  save  the  trouble  of  such  removal  hy  pone,  it 
would  be  better  to  commence  the  action  originally  before 
the  justices  of  the  bench,  by  the  following  writ :  Praecipe 
A.  quod  juste,  etc.,  reddat  B.  decern  marcas  quas  ei  debet  et  in- 
juste  detinet,  id  dicit:  et  nisi  fecerit,  et  prafatus  B.  fecerit  te 
securum.  de  clamore  suo  prosequendo,  tunc  summone.  per  bonos 
summonitores  prafatum  A .  quod  sit  coram  justitiariis  nostris 
apud  Westmonasterium  tali  die,  oste?isurus  quare  non  fecerit, 

1  Ryley's  Pla.  Pari,  134.  2  Vide  ante,  c.  x. 
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etc.  This  writ  differs  very  little  from  the  writ  of  debt  in 
Glanville's  time.1  There  was  another  writ  of  debt  now 
in  use  for  executors:  Praecipe  A.  quod  juste,  etc.,  reddat  B., 
etc.,  executoribus  ttstamenti  talis,  etc.;  and  on  the  other  hand, 
one  against  executors :  Praecipe  A.  et  B.  executoribus  testa- 
menti  (J.  quod  juste,  etc.  Respecting  executors,  it  was  held 
at  this  time,  that  if  they  demanded  a  sight  of  the  instru- 
ment by  which  a  debt  was  claimed  against  them,  they 
could  not  afterwards  plead,  quod  de  bonis  defuncti  nullam 
habent  administrationem.2 

Another  writ  cognizable  in  the  county  was  one  wdiich 
has  not  yet  been  mentioned,  and  which  was  called  de  annuo 
redditu.  This  likewise  might  be  pleaded  in  the  county, 
and  was  as  follows:  Prcecipimus  tibi,  quod  justicies  A.  quod 
juste,  etc.,  reddat  P.  decem  marc  as,  quce  ei  a  retro  sunt  de 
annuo  redditu  tanti  per  annum,  sicut  rationabiliter,  etc.  An 
annuus  redditus  might  be  due  in  three  ways :  either  where 
a  lord  was  seized  of  a  certain  rent,  together  with  homage 
and  fealty,  issuing  out  of  a  freehold,  or  where  the  lord 
had  assigned  over  the  rent,  which  remained  as  a  charge 
upon  the  freehold  into  whatsoever  hands  it  passed ;  the 
third  way  was,  when  the  rent  was  received  not  out  of  a 
freehold,  but  de  camera,  from  a  chamber,  or  the  like,  for 
the  life  of  somebody.  The  writ  of  annuity  went  for  the 
arrears  and  damages:  to  the  damages  the  defendant 
might  answer  per  legem  ;  but  to  the  arrears  he  could  not. 
This  writ  would  lie  upon  the  mere  writing  containing  the 
grant,  without  any  seisin  having  been  obtained.3 

To  return  to  the  action  of  debt.  If  the  sureties  were 
distrained  without  proceeding  against  the  principal 
debtor,  who  yet  was  able  to  pay,  they  might  have  a  writ 
to  the  following  effect,  directed  to  the  sheriff:  Monstra- 
verwit  nobis  A.  et  B.  quod  cum  ipsi,  etc.,  stating  that  they 
were  sureties  only,  and  were  distrained,  notwithstanding 
the  principal  debtor  wTas  sufficient,  which  ought  not  to 
be;  therefore,  Tibi  -prcecipimus,  quod  distringas  prced.  C,  the 
principal  debtor,  pro  prced.  pecunid,  et  prced.  plegiis  pacem 
habere  permittees ;  et  averia  sua  si  qua  ed  occasione  ceperis,  sine 
dilatione  deliberari  facias,  etc.  It  has  been  before  seen4  what 
provisions  had  been  made  in  case  of  sureties  for  debts  due 
to  the  king.     We  now  find,  that  if  the  sureties  had  paid 

1  Vide  vol.  i.,  c.  iv.  3  Ibid.,  136. 

2  Fleta,  135.  *  Vide  vol.  i.,  c.  iv. 
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the  debt  of  the  principal,  or  had  incurred  any  damage  on 
account  of  it,  they  might  have  the  following  writ:  Pru- 
cipimus  tibi,  qubd  justicies  A.  quad  juste,  etc.,  acquietet  B.  de 
centum  solidis  unde  posuit  eum  plegium  versus  C.  et  nondum 
cum  acquietavit,  ut  dicit,  sicut  eum  rationabiliter,  monstrare 
potent,  qubd  eum  acquietare  debeat,  ne  amplius,  etc.,  which, 
like  other  justicies,  might  be  removed  into  the  superior 
court  by  pone.  If  the  action  was  brought  originally  in 
the  superior  court,  the  writ  was  thus :  Prcecipe  A.  <[U<><I. 
juste,  etc.,  acquietet  B.  de  centum,  solidis,  unde,  etc.  This  writ, 
nearly  in  these  words,  was  in  use  in  Glanville's  time;1 
v  but  it  should  seem,  it  then  lay  for  the  creditor  only 
against  the  surety;  now  it  lay  for  the  surety  against  the 
principal  ;  as  the  surety,  by  paying  the  debt,  had  put 
himself  in  the  place  of  the  original  creditor. 

We  have  seen  what  was  the  method  of  proof  in  an 
action  of  debt  in  Glanville's  time.2  Nothing  is  said  on 
this  subject  by  Bracton  (a) ;  but  from  the  practice,  which 
obtained  in  many  actions,  of  bringing  a  secta,  and  after- 
wards a  jury,  it  is  most  probable  the  mode  of  trial  in  his 
time  was  the  same  as  is  stated  by  Fleta  in  this  reign. 
That  writer  says,  that  if  the  creditor  had  no  writing  to 

(a)  There  is  a  good  deal  upon  the  subject  in  Britton,  which  our  author  lost 
sight  of.  The  chapter  "  De  dette"  is  remarkably  copious  and  complete.  It 
first  treats  of  the  different  kinds  of  debts:  "Obligation  doit  estre  vestere  de 
V.  maneres  de  garniment,  de  chose,  de  parole,  de  escript,  de  unite  de  volonte, 
de  bail,  de  jointure.  De  chose,  quant  ascun  chose  est  apprompt  de  rendre, 
etc.  De  parole,  coraunto  entre  le  creaunsour  et  le  dettor,  per  les  ques  ils  do- 
nassent  per  offres  et  per  demandes.  L'autre  est  escript:  dont  il  est  simple 
et  sauns  condition ;  et  aussi  purra  l'escript  estre  conditioned  etc.  L'autre 
est  bail,  etc.  Et  adonques  les  debtors  se  purrait  eyder  (aider)  en  moults  des 
maners  par  exceptions.  Et  se  il  tende  taille  ou  suyte,  et  la  suyte  soit  trouve 
accordante,  adonques  purra  il  defendre  la  det  par  sa  ley.  '  Car  il  purra  de- 
dire  l'escript,  et  tendre  par  pays  que  ces  n'est  mye  son  fait.  Et  si  le  pleyn- 
tife  prie,  soit  donques  enques  la  verite  per  les  testmoynes  nommes  en  l'escript 
ou  per  pays"  (i.  e.,  by  the  attesting  witnesses,  or  a  jury) ;  "ou  il  purra  dire 
que  l'escript  ne  luy  doit  grever,  car  quant  il  le  fist  il  fait  dedens  l'age  de 
xx.  ans,  ou  que  riens  ne  fuit  fait  per  son  seal,  et  en  tiel  manere  purra  et 
dedire  le  fait ;  et  sur  ce  soit  enquies  la  verite  par  la  visne  ou  le  fait  duist  es- 
tre fait,  et  solonque  le  verdit  du  pays  soit  celuy  que  serra  trouve  mentour 
jnge  a  la  prison,  et  puny  per  fyn.  Et  celes  exceptions,  eyent  lien  en  nostre 
court  devant  nos  justices"  [Britton,  fol.  (ft).  80  of  other  defences,  as  ac- 
quittance, or  condition,  etc.  Thus,  therefore,  it  appears  that  the  mode  of 
pleading  and  proving  defences  was  already  settled.  And  it  is  added:  "  Et 
come  ascune  dette  soit  recouvere  en  nostre  court,  soit  le  judgment  et  la  exe- 
cution fait  solonque  la  ordinance  de  nos  statute"  (fol.  70),  meaning  the  en- 
actment in  the  statute  of  Westminster  as  to  exemption. 

1  Vide  vol.  i.,  c.  iv.  2  Ibid. 
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show,  he  was  to  take  some  other  method  of  making  out 
what  he  calls  rationabilem  monstrationem  that  a  debt  existed  ; 
for,  continues  he,  it  had  been  ordained  by  Magna  Charta 
that  no  one  should  be  put  to  answer  either  per  legem  or  per 
juramentum  upon  the  simple  voice  of  another.1  The  cred- 
itor was  therefore  to  produce  a  secta,  that  is,  the  testi- 
mony of  certain  lawful  men  who  were  present  at  the  con- 
tract ;  and  if  these,  upon  being  examined  by  the  judge, 
were  found  to  agree,  then  the  defendant  was  to  vadiare 
legem,  as  it  was  now  called,  or  wage  his  law  against  the 
plaintiff  and  his  secta.  The  mode  in  which  this  was  done 
is  thus  described  by  Fleta:  If  the  plaintiff  produced  two  . 
witnesses,  the  defendant  was  to  produce  four ;  if  three,  he 
was  to  produce  six ;  so  that  the  defendant  was  always  to 
have  two  juratos  to  the  plaintiff's  one,  till  they  came  to 
twelve  ;  and  they  did  not  ever  go  further  than  duodecimam 
manum.  In  this  case,  says  he,  the  proof  lay  upon  the  person 
who  denied  the  charge.2  It  was  a  rule,  that  where  the  right 
was  equal,  the  defendant  rather  than  the  plaintiff  should 
be  admitted  to  the  proof.  The  waging  of  law  was  con- 
sidered as  making  a  proof,  and  always  surpassed  the  pre- 
sumption raised  by  the  secta,  according  to  the  rule,  that 
lex  vincit  sectam  (a).  If  any  of  the  jurors  (for  so  those  who 
swore  for  the  defendant  were  called)  refused  to  swear,  or 

(a)  In  Britton  the  whole  matter  is  very  fully  described  under  the  title 
"  Dette."  The  defendant,  it  is  said,  might  take  any  exception,  and,  among 
others,  that  he  had  nothing  of  the  plaintiff  for  which  he  was  indebted.  "Si 
il  eyt  rien  de  luy  per  quoy  il  se  soit  tenu  a  cet  dette  rendre;"  and  upon  this 
he  could  have  wager  of  law.  "  Et  si  il  tende  taille  ou  suit,  et  la  suit  soit 
trouve  accordante,  adonques  purra,  il  defendre  la  det  per  sa  ley,"  etc.  {Brit- 
ton, fol.  64).  Or,  again,  he  might  deny  a  deed,  and  that  would  go  to  the 
country,  i.  e.,  a  jury.  "  Car  il  purra  dedire  l'escript,  et  tendre  par  pays,  que 
ces  n'est  mye  son  fait."  "  Et  en  tele  manere  purra  il  dedire  le  fait,  et  sur 
ces  soit  enquis  la  verite  par  la  visne,  ou  le  fait  duist  estre  fait,  et  solonque  le 
verdit  du  pays,  soit  celuy  que  serra  trouve  mentour  juge  a  la  prison  et  puny 
per  fyn."  The  reason  for  the  distinction  was,  that  to  a  deed  there  would  be 
witnesses  who  could  be  called  as  jurors,  for  at  this  time  it  must  be  borne  in 
mind  that  jurors  were  still  witnesses,  that  is  to  say,  they  gave  verdicts  of  their 
own  knowledge.  It  followed  that  in  matters  to  which  there  were  no  witnesses 
there  could  not  be  trial  by  jury.  Hence,  in  cases  of  private  debts,  without 
deeds,  the  procedure  by  "wager  of  law  or  compurgators,  that  is,  the  defend- 
ant's oath,  denying  the  debt,  supported  by  the  oaths  of  his  compurgators. 
This  was  the  only  possible  substitute  in  our  age,  which  had  not  yet  attained 
to  the  system  of  trying  cases  by  the  verdict  of  a  jury  upon  evidence  of  wit- 
nesses. The  practice  of  wager  of  daw  was  found  to  lead  to  abuses;  hence  a 
statute  afterwards  passed  in  the  reign  of  Henry  IV.  to  check  it  in  cases  of 
account,  by  means  of  an  examination  of  the  plaintiff  and  his  attorney. 
1  Vide  ante,  c.  v.  2  Fleta,  136. 
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those  produced  were  not  sufficient,  the  defendant  was 
convicted.  If  the  secta  varied  in  their  account,  the  de- 
fendant was  not  put  to  wage  his  law  against  it,  but  had 
judgment,  quod  recedat  sine  die,  et  querens  in  misericordid. 

What  is  said  of  a  secta  to  prove  tlie  verbal  declaration 
of  the  plaintiff,  held  equally  where  a  secta  was  produced 
to  prove  a  tally;  for  if  a  tally  was  not  supported  by  a 
secta,  credit  would  be  given  to  the  single  oath  of  the  party 
denying  it.  But,  says  Fleta,  it  is  otherwise  in  cities  and 
fairs,  and  in  causes  between  merchants,  in  favor  of  whom, 
as  was  shown  before,  it  was  granted  ex  gratia  principis, 
that  the  proof  should  lie  on  the  party  affirming;  they 
therefore  might  prove  their  tallies,  if  denied,  per  testes  et 
per  patriam.  There  was  this  remarkable  custom  among 
merchants,  that  where  a  tally  was  produced  to  support  an 
action,  and  another  was  produced  to  prove  that  the  first 
was  discharged,  which  tally  of  discharge  was  denied,  the 
person  whose  tally  was  denied  was  to  prove  it  in  this 
way :  he  was  to  go  to  nine  churches,  and  upon  the  nine 
altars  of  them  he  was  to  swear  that  the  plaintiff  gave  him 
the  said  tally  as  an  acquittance  of  the  debt  contained 
therein,  "  So  help  me  God  and  His  holy  Gospels  ; "  after 
which  the  judgment  was,  quod  recedat  inde  quietus  in  per- 
petuum,  and  the  plaintiff  in  misericordid}  It  was  because 
these  methods  of  proof  left  too  much  room  for  debtors 
to  avail  themselves  of  their  hardiness  in  swearing  that 
another  method  of  recovering  debts  was  contrived  by  the 
statute-merchant. 

This  is  all  that  is  said  by  Fleta  on  personal  actions ;  so 
that  what  he  has  left  on  this  subject  is  confined  wholly  to 
the  action  of  debt,  and  that  de  annuo  redditu :  nor  is  Britton 
more  explicit.  For  further  information  therefore  on  this 
subject,  we  must  have  recourse  to  other  sources.  In  the 
statutum  Wallice  we  find  mention  of  other  personal  writs, 
with  the  proceeding  upon  them,  as  prescribed  for  the  use 
of  the  Principality.  There  can  be  no  doubt  but  this  de- 
tail was  copied  from  the  course  of  proceeding  in  the  Eng- 
lish courts,  and  is  particularly  worthy  of  attention  on 
that  account.  We  shall  therefore  extract  from  thence 
what  is  said  on  the  action  of  debt,  covenant,  and  trespass. 

The  writ  of  debt  hitherto  mentioned  was  for  the  re- 

1  Fleta,  138. 
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covery  of  money  owing ;  but  in  this  statute  we  find  a 
writ  for  the  recovery  of  a  chattel  belonging  to  the  plain- 
tiff. The  following  is  a  writ  of  this  kind :  Praecipe  A. 
quod  justi  sine  dilatione  reddat  B.  unum  saccum  lance  pret'd 
decern,  marcorum,  quam  ei  injuste  detinet  ;  et  nisi 
fecerit,  etc.  This  writ  was  in  after-times  called 
detinue;  being  in  effect  nothing  else  than  a  writ  of  debt, 
which,  when  brought  to  recover  a  chattel,  was  in  the  det- 
inet, instead  of  the  debet. 

The  process  to  be  pursued  in  a  writ  of  debt  in  Wales 
was  this :  Upon  pledges  de  prosequendo  being  found,  the 
debtor  was  summoned  to  appear  at  a  certain  day,  and  if 
he  failed,  was  summoned  again.  If  he  failed  at  the 
second  summons,  and  did  not  essoin  himself,  the  debt  was 
adjudged  to  the  plaintiff  by  default,  with  damages  at  the 
discretion  of  the  justice,  or  by  an  inquest  of  the  country, 
as  the  justice  pleased,  and  the  debtor  to  be  in  misericordid. 
If  the  debtor  appeared,  then  the  plaintiff  was  to  set  forth 
the  ground  of  his  action ;  and,  to  prove  it,  he  was  to  pro- 
duce his  secta,  or  a  charter  of  obligation,  or  a  tally.  If 
the  defendant  denied  the  debt,  and  his  obligation  was 
produced  against  him,  the  writing  was  to  be  verified  per 
testes  nominates  in  obligatione,  if  they  were  alive,  simu.l  cum. 
patrid.  If  there  were  no  witnesses,  or  they  were  dead,  it 
was  to  be  verified  only  per  patriam,  and,  according  to  the 
verdict  of  the  country,  judgment  was  to  be  given.  If 
the  plaintiff  had  no  obligation,  but  only  produced  a  sccta 
or  tally,  the  defendant  might  defend  himself  either  per 
legem.,  that  he  owed  him  nothing  (that  is,  by  his  own  oath 
and  that  of  eleven  swearing  with  him),  or  per  patriam,  as 
he  pleased.  Again,  if  the  defendant  said  he  had  paid  the 
debt,  he  was  to  show  an  acquittance ;  to  which  the  plain- 
tiff might  answer,  by  denying,  either  per  legem  or  per 
patriam,  that  he  had  received  anything. 

The  writ  de  conventione,  or  of  covenant,  was  sometimes  for 
recovery  of  movables,  sometimes  of  immov- 
ables. No  forms  of  this  writ  are  mentioned 
by  Bracton  or  Fleta ;  but  in  the  statutum  Wallice  we  find 
the  following :  Prcecipe.  A.  quod  juste  et  sine  dilatione  teneat 
B.  conventionem  inter  cos  factam  de  uno  messuagio,  cum  de- 
cern acris  terrce,  et  quinq;  acris  boscif  cum  pertinentiis  in  N. 
Et  nisi  fecerit,  etc.,  tunc  summoneas  prcedictum  A.  quod  sit,  etc., 
ostejisurus,  etc.     These  writs  varied  according  to  the  na- 
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ture  of  the  covenant,  and  might  be  returnable  before  the 
justices,  or,  by  a  clause  of  justicies,  in  the  county. 

The  process  in  a  writ  of  covenant  was  as  follows  :  Upon 
pledges  de  prosequendo  being  found,  the  defendant  was  to 
be  summoned  once,  and,  if  needful,  a  second  time.  If  he 
did  not  come  at  the  second  summons,  nor  send  an  essoin, 
the  petitio  of  the  plaintiff  was  to  be  heard,  and  the  thing 
in  question,  if  a  tenement,  was  to  be  taken  into  the  king's 
hands;  if  a  chattel,  the  thing  or  its  value;  and  another 
day  was  given  to  the  parties.  If  within  fifteen  days  he 
replevied  the  thing  so  taken,  and  came  at  the  day  ap- 
pointed, he  was  received  to  answer  and  make  his  defence; 
but  if  he  did  not  appear,  the  claim  of  the  plaintiff  was 
adjudged  to  him  by  default,  together  with  damages  taxed, 
as  above  mentioned  in  a  writ  of  debt,  and  he  was  to  be 
in  misericordid.  If  the  defendant  appeared,  both  parties 
came  to  allegations,  and  at  length  to  an  inquest  of  the 
country,  by  which  the  matter  was  determined.  There  is 
no  mention  of  any  sccta  in  this  action;  though  it  is  most 
probable  there  was  one  in  this  as  in  other  actions.    „ 

A  freehold  was  sometimes  demanded  in  a  writ  of  cove- 
nant ;  as  when  land  was  demised  upon  a  certain  firm  or 
rent,  with  a  condition,  that  should  the  firm  not  be  paid, 
the  person  demising  might  enter  and  hold  the  land :  in 
such  case,  should  the  rent  be  in  arrear,  and  the  demisor 
not  able  to  make  an  entry,  he  might  recover  the  land, 
together  with  damages,  by  a  writ  of  covenant.  Again, 
when  an  agreement  was  made  between  two  persons,  that 
one  should  in  feoff  the  other  of  a  freehold,  and  give  him 
seisin  by  such  a  day;  if  afterwards  he  infeoffed  a  third 
person  of  that  tenement,  then  a  writ  of  covenant  would 
lie  against  him,  not  to  recover  the  land  (which  having 
passed  by  lawful  feoffment  could  not  go  back),  but  money 
or  damages  for  the  breach  of  covenant.  Thus  we  see. 
that,  in  some  cases,  land  could  be  recovered  in  a  writ  of 
covenant ;  and  in  such  case  it  was  a  real  action :  in  others. 
only  damages  ;  and  then  it  was  a  personal  one.  In  after- 
times,  the  former  writ  of  covenant  was  that  on  which  fines 
were  generally  levied. 

We  have  seen  a  provision  made  in  this  reign l  to  confine 
actions  of  trespass,  where  the  damages  were  not 

,1  ,.  ,    ....  ,        .,  .-P    .  Of  trespass. 

more  than  forty  shillings,  to  the  interior  courts; 

1  Vide  ante,  439. 
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and  another1  for  shortening  the  process  of  attachment. 
Of  this  action  we  have  been  enabled  to  say  very  little  : 
neither  Bracton,  Fleta,  nor  Britton  give  any  particular 
account  of  the  nature  of  the  proceeding  therein,  after  the 
parties  were  in  court ;  nor  do  they  even  exhibit  the  form 
of  the  writ.  In  the  statutum  Wallice  it  is  directed,  that 
the  justice  should  command  the  sheriff,  quod  faciat  venire 
the  person  complained  of,  at  an  early  day.  The  plaintiff 
was  to  set  forth  his  complaint,  as  in  other  actions,  and 
the  defendant  to  make  his  answers  thereto.  As  it  could 
scarcely  happen,  says  the  statute,  but  the  defendant  would 
defend  himself  per  patriam,  the  justice  was  to  inquire  the 
truth  by  a  good  and  sufficient  patria,  by  consent  of  the 
party:  if  the  defendant  was  found  guilty,  he  wTas  to  pun- 
ish him  by  imprisonment,  or  fine,  or  misericordid,  and  also 
by  damages,  which  were  to  be  given  to  the  party  injured, 
according  to  the  nature  of  the  trespass  (a).  This  inquisi- 
tion wasto  be  taken,  as  we  said,  by  consent  of  the  parties; 
for  if  the  plaintiff  offered  to  verify  the  trespass  per  patriam, 
and  the  defendant  refused  the  country,  he  was  taken  pro 
co?wicto,  and  suffered  the  same  penalty  as  if  he  had  been 
convicted  by  the  country. 

Though  the  writers  of  this  period  say  so  little  upon  the 
action  of  trespass,  it  happens  that  a  complete  record  of 
the  proceedings  in  trespass,  from  the  writ  to  the  award  of 
a  venire,  is  to  be  seen  in  By  ley's  Collection.  As  this  will 
furnish  a  specimen  of  records  in  other  actions,  as  well  as 

(a)  This  was.  one  of  those  injuries  which,  being  committed  with  force,  was 
deemed  to  warrant  a  fine  to  the  king,  and  to  suggest  either  indictment  or 
action :  a  doctrine  now  confined  to  actual  force  and  violence,  as  a  forcible 
entry  or  assault.  The  Mirror  says  of  such  cases :  "  Si  ascun  querevit  ven- 
geance adonque  appuert  de  attaquer  sa  action  par  appele  de  felonye,  et  si  ils 
quent  denends,  des  dammages,  donque  apprest  de  attainer  se  action  par  bref " 
(c.  ii.,  s.  3).  If,  indeed,  it  is  really  criminal,  as  a  felony,  the  right  of  action 
gives  way  to  the  king's  suit:  '"Si  autem  duo  vel  plures  competunt  actiones, 
contra  unura,  quarum  unum,  sit  criminales,  et  altera  civiles,  criminales  prius 
debet  terminari "  {Bracton,  lib.  iii.,  fol.  113).  But  this  only  applies  when  the 
matter  is  really  criminal,  not  where  it  is  merely  a  ground  of  fine.  Thus,  in 
Year-Book,  16  Edw.  II.,  fol.  490,  is  the  case  of  the  Prior  of  Coventry,  who 
brought  a  writ  of  trespass  against  John  de  Nevill  and  many  others,  for  a 
confederacy  and  riotous  assembly,  to  beat  him  and  his  servants  ;  and  it  was 
objected  that  the  thing  was  an  offence  against  the  crown,  so  that  the  action 
pertained  only  to  him  ;  but  Herle,  J.,  said  that  the  plaintiff  only  mentioned 
the  riot  as  matter  to  aggravate  the  fine  to  the  king,  and  that  he  relied  on  the 
trespass  to  himself,  and  for  that  he  should  recover  damages;  and  though  the 
king  could  pardon  the  fine,  he  could  not  the  damages. 
1  Vide  ante,  410. 
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in  trespass,  the  reader  will  not  think  it  tedious  to  read  it 
at  length.  This  record  was  in  the  21st  year  of  the  king. 
It  begins  with  a  recital  of  the  execution  of  the  writ  of 
attachment.  A.  B.  et  C.  attachiati  fuerunt  ad  respondendum 
D.  personal  ecclesiai  de  Cheping-norton  de  placito,  quare,  vi  et 
armis,  in  prafatum  D.  in  sua  domo  invention  insultum  fece- 
runt,  et  ipsum  a  domo  sua  extraxerunt,  et  bona  et  catalla  sua 
ibidem  inventa,  ad  valentiam  centum  librarum  ceperunt,  et  aspor- 
taverunt, eonsumpserunt,  et  voluntatem  suam*  inde  fecerunt,  et 
alia  enormia  ei  intulcrunt,  ad  grave  damnum  ipsius  D.  et 
contra  pacem,  etc.  After  this,  there  followed  a  similar 
entry  of  the  narratio  upon  the  writ,  in  these  words :  Et 
unde  queritur,  quod  prcedictus  A.  et  alii  die  sabbati  proximo, 
post  festum,  St.  Johannis  Bapt.  hoc  anno,  vi  et  armis,  venerunt 
ad  domum  ipsius  D.  apud  Cheping-norton,  et  in  prafatum  D. 
in  eddem  domo  inventum  insultum  fecerunt,  et  ipsum  a  domo 
sua  extraxerunt,  et  bona  et  catalla  sua  ibidem  inventa,  viz.  blada, 
frumentum,  hordeum,  avenam,  cicerem,  et  quandam  cistam  in 
camera  sua  ibidem  inventam  fregerunt,  in  qua  fuerunt  diver sa 
jocalia,  ut  ciphi  aurei  et  argentei,  ftrmacula  et  annuli  de  auro  et 
argento,  et  alia  diversa  scripta  obligatoria  de  debitis  quatervigintl 
marcarum  et  plus,  sibi  per  diversos  debitores  debitis,  et  bona  ilia, 
et  scripta,  et  alia  bona  ad  valentiam  centum  librarum  ceperunt, 
et  asportaverunt,  eonsumpserunt,  et  volentatem  sua?n  inde  fece- 
runt,  viz.  vina  biberunt,  cicerem,  blada  sua  cum  equis,  et  homi- 
nibus  suis  eonsumpserunt,  et  alia  enormia  ei  intulerunt,  ad 
damnum  ipsius  D.  quingentarum  marcarum,  et  contra  pacem, 
etc.     Et  inde,  producit  sectam,  etc. 

Then  the  plea  begun  as  follows :  Et  praidicti  A.  et  alii  per 
attornatum  ipsorum  B.  et  C.  veniunt,  et  defendunt  vim,  et  in- 
juriam,  et  quicquid  est  contra  pacem,  etc.  Et  idem  A.  pro  se  et 
aliis  dicit,  quod  ipse  est  persona  ecclesiai  de  Cheping-norton,  et 
fuit  prcedictis  die  et  anno  ;  et  eodem  die  accessit  ipse  ad  eccle- 
siam  suam  praidictam,  et  ad  domos  suas  eidem  ecclesiai  annexas 
et  perti?ientes,  de  quibus  domibus  omnes  praidecessores  sui,  per- 
sonal pmdictai  ecclesiai,  fuerunt  seisiti  tanquam  pertinentibus 
ecclesiai  suce  praidictai,  ut  de  jure  ejusdem  ;  et  sic  ipse  A.  et  alii 
praidictis  die  et  anno  ad  domos  ipsius  A.  venerunt,  de  quibus 
domibus  ipsemet  jam  multo  tempore  praiterito  extitit  in  seisind. 
Sed  tarn  idem  A.  quam  alii  bene  defendunt,  quod  ad  domum 
praidicti  D.  praidictis  die  et  anno,  vi  et  armis,  non  venerunt, 
nee  in  ipsum  D.  insultum  fecerunt,  nee  ipsumai  domo  sud 
extraxerunt,  nee  aliqua  bona  sua  ceperunt,  asportaverunt,  out 
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consumpserunt,  sicut  eis  imponunt ;  et  de  hoc  ponunt  se  super 
patriam. 

To  this  the  plaintiff  replied  as  follows  :  Et  prcedictus  D. 
bene  cognoseit,  quod  jjrcedictce  domus  sunt  pertinentes  ecclcsice 
prcedictce  ;  sed  dicit,  quod  ipse  jam  undecim  annis  elapsis  extitit 
persona  praefatce  ecclesice,  et  in  plenarid  possessione  ejusdem,  et 
qmcijicd;  et  hoc  notorium  et  publicum  est  per  toturn  comitatum 
Oxonice  ;  etfuit  in  pacified  possessione  ejusdem  prcedicfis  die  et 
anno  quando  prcedictus  A.,  etc.,  vie  et  armis,  id  proedictwm  est, 
in  ipsum  D.  in  domibus  suis  propriis  insultum  fecerunt,  et 
ipsum  de  domo  sua  extraxerunt,  et  alia  enormia,  etc.,  ut prcedic- 
itur,  ei  intulerunt,  contra  pacem,  etc.  Et  quod  ita  sit, petit  qubU 
inquiratur  per  patriam,  et  prcedictus  A.  et  alii  similiter.  Then 
follows  the  award  of  a  venire :  Ideb  prazceptum  est  vicecomiii, 
quod  venire  faciat  coram  domino  rege  in  octabis  St.  Mich,  ubi- 
cunque  tunc  fuerit  in  Anglid,etc,  24  tarn  miletes,  etc.,  per  quos, 
etc.  Et  qui  nee,  etc.,  ad  recognoscendum  in  forma  prcedictd, 
quia  tarn,  etc.1 

It  appears  from  hence  that  the  narratio  had  become  of 
more  consideration  than  in  the  reign  of  Henry  III.  It 
was  now  drawn  with  more  form  and  precision,  and  was 
liable  to  be  excepted  to  if  deficient  in  either.  We  find  in 
the  last  reign2  the  order  in  which  a  defendant  was  to 
state  his  exceptions  was  this :  first  to  the  jurisdiction  of 
the  court;  then  to  the  person  of  the  plaintiff;  next,  to 
that  of  the  defendant ;  if  they  were  both  proper  parties  to 
the  suit,  then  he  might  except  to  the  writ.  The  writ,  as 
it  contained  the  ground  of  the  action,  and  was  the  only 
part  of  the  proceedings  in  writing  (the  narratio  and  the 
rest  being  all  alleged  viva  voce  at  the  bar  of  the  court),  was 
the  most  formal  part  of  the  proceeding,  and  that  by  which 
principally  the  defendant  was  to  shape  his  defence.  The 
only  nicety  almost  in  pleading  was  what  arose  upon  the 
writ,  which  was  examined,  both  in  its  form  and  substance, 
with  much  curious  criticism.  The  narratio  at  that  time 
was  subject  to  no  exception  ;  but  we  find,  in  the  time  of 
Fleta,  that  exceptions  to  the  narratio  were  pleas  of  course, 
and  followed  next  after  those  to  the  writ.  As  the  writ 
was  a  brief  state  of  the  demand,  it  was  required  of  the 
plaintiff  to  spread  out  his  case  more  fully  in  his  narratio, 
pursuing  still  the  style  and  words  of  the  writ,  for  a  dif- 

1  Kyley's  Plac.  Pari,  1,  2,  5.  2  Vide  ante. 
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ference  between  them  was  a  good  cause  of  exception. 
The  next  plea  after  that  to  the  narratio  was  to  the  action 
of  the  writ ;  and  lastly  came  pleas  in  bar  of  the  action.1 

The  method  in  which  the  pleading  in  an  action  was 
conducted  seems  to  have  been  this  :  When  the  cause  came 
on  in  court,  first  the  writ  was  read  ;  next  the  advocate 
for  the  plaintiff  stated  his  case  more  fully,  which  was 
called  narrare,  or  to  count;  from  whence  such  statement 
was  called  the  narratio,  or  count ;  then  the  advocate  for  the 
defendant  put  in  his  exception,  or  plea  ;  and  so  they  went  on 
to  reply,  rejoin,  take  issue,  or  demur,  as  it  seemed  advisa- 
ble. All  this  was  transacted  viva  voce  by  the  advocates  on 
both  sides  ;  and  the  prothonotary  (or  themselves)  minuted 
it  down.  If  the  advocates  were  overruled  by  the  court, 
or  wished  to  retract  or  amend,  they  were  at  liberty  so 
to  do,  and  it  was  accordingly  done  instanter.  The  whole, 
seemed  to  be  managed  very  much  in  the  way  of  the 
scholastic  disputations,  so  fashionable  in  those  days. 
"When  pleading  was  practised  in  this  manner,  it  had  more 
the  appearance  of  argument  than  of  form. 

There  was  some  little  variation  in  the  manner  of  deal- 
ing with  jurors  in  civil  causes.  The  method  of  effecting 
a  unanimity  among  jurors,  by  afforcing  the  assize,  as 
mentioned  by  Glanville  and  Bracton,2  was  now  in  some 
measure  altered.  Fleta  lays  it  down  for  law  that,  when 
there  was  a  difference  of  opinion  among  the  jurors,  it  was 
at  the  election  of  the  judge  either  to  afforce  the  assize,  by 
adding  others  till  twelve  were  found  who  were  unanimous, 
or  to  compel  the  assize  to  agree  among  themselves,  by 
directing  the  sheriff  to  keep  them  without  meat  or  drink 
till  they  all  agreed  in  their  verdict.3  Another  method 
was  to  enter  the  verdict  of  the  major  and  lesser  part  of 
the  jurors,  and  then  judgment  was  given  ex  dicto  majoris 
partis  juratorum.4  Jurors  might,  in  civil  cases,  give  a 
verdict  upon  their  belief,  which  two  latter  modes  were 
also  used  in  the  last  reign. 

The  criminal  law  continued  through  this  reign  much 
in  the  state  in  which  we  left  it  in  the  former.  Tlie  Climinai 
However,  the  definition  of  some  crimes  was  a        hLW 
little  altered ;  and  there  seems  to  have  been  a  variation  in 
the  method  of  trying  persons  who  had  been  indicted. 

1  Flet.,  116,  117,  118.  3  Fleta,  230. 

2  Vide  vol.  i.,  400 ;  ante,  126.  *  Vide  2  Hal.  P.  C,  297. 

48* 


570  EDWAKD   I.  [CHAP.  XI. 

It  has  been  before  surmised  that  the  provision  about 
peine  forte  et  dure  was  intended  to  effect  a  change  in  the 
method  of  proceeding  by  presentment,  so  that  offenders, 
when  indicted,  should  not  be  permitted  to  make  purga- 
tions, but  should  be  obliged  to  put  themselves  on  an 
inquest.1  This  seems  to  be  corroborated  by  Britton  in 
more  than  one  passage,  where  he  treats  of  presentments. 
In  speaking  of  those  indicted  by  presentment  he  says,  if 
they  ne  se  voillent  acquitter,  will  not  put  themselves  upon 
their  acquittal,  they  shall  be  put  to  their  penance  till  they 
pray  to  do  it.2  As  the  other  words  of  the  statute  before 
alluded  to  are  here  used,  it  cannot  be  doubted  but  the 
acquittal  spoken  of  must  mean  the  inquest  directed  by  the 
statute.  Afterwards,  speaking  of  a  defendant  putting 
himself  upon  the  country,  he  says,  when  the  jurors  came 
into  court  they  might  be  challenged ;  and  he  states  one 
cause  of  challenge  to  a  juror,  that  he  was  one  of  those  who 
indicted  him ;  and  there  was  a  presumption  that  all  who 
indicted  him  still  bore  the  same  ill-will  against  him.3  It 
is  also  said  by  Britton,  that  a  person  indicted  should 
have  fifteen  days  for  his  defence,4  which  adds  to  the  prob- 
ability that  the  inquest  he  was  to  be  put  upon  for  his 
acquittal  was  not  the  same  which  presented  the  offence. 

The  manner  in  which  this  second  inquest  was  ordered 
is  thus  described  by  the  same  author:  When  the  jurors 
came  into  court,  the  challenges  were  to  be  made,  the 
principal  of  which  was  that  above  mentioned ;  and  if  the 
prisoner  could  not  or  would  not  challenge  them,  as  there 
was  a  sufficient  number  of  jurors  unchallenged,  that  is, 
to  the  number  of  twelve,  then  they  were  to  go  to  the 
book.  If  there  was  not  sufficient,  then  the  challenges  were 
to  be  tried  ;  and  if  they  were  found  true,  so  that  there 
was  not  a  full  dozen,  another  day  was  to  be  appointed,  and 
the  sheriff'  was  to  summon  more.  When  the  oath  was 
put,  they  were  to  swear,  one  after  another,  that  they  would 
speak  the  truth  of  what  should  be  demanded  of  them  on 
the  part  of  the  king ;  but  there  was  to  be  no  mention  of 
their  belief  in  cases  of  life  and  limb,  it  being  required  that 
in  matters  of  so  high  concern  they  should  speak  upon 
their  knowledge  only.  After  this,  the  justices  were  to 
give  a  charge  to  the  jurors  upon  the  matter  concerning 

1  Vide  ante,  c.  ix.  2  Britt.,  11.  3  Britt.,  12.  4  Ibid.,  10  b. 
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which  they  were  to  speak  the  truth.  They  were  then  all 
to  go  and  confer  together,  and  be  kept  by  bailiffs,  so  that 
no  one  should  be  suffered  to  go  near  them  ;  and  if  any 
one  did,  or  there  was  any  one  of  them  who  was  not  sworn, 
he  was  to  he  sent  to  prison,  and  all  the  others  amerced,  as 
a  punishment  for  merely  suffering  it.  If  they  should 
not  agree,  they  were  to  be  separated  and  interrogated  why 
they  could  not ;  and,  after  all,  according  to  the  sense  in 
which  Britton  is  interpreted  by  a  late  editor,  the  opinion 
of  a  greater  number  was  to  be  followed,1  though  no  other 
author  speaks  of  a  verdict  being  taken  in  a  criminal  case 
without  the  concurrence  .of  all  the  jurors;  and  such 
unanimity  is  expressly  required  by  Fleta.2  If  they  all 
declared  upon  their  oaths  that  they  knew  nothing  of  the 
facts,  others  were  to  be  put  in  their  place  who  did  know 
it ;  and  if  he  who  put  himself  on  the  first  inquest  would 
not  put  himself  on  the  new  jury,  he  was,  according  to  our 
author,  to  be  remanded  to  penance  till  lie  did. 

Further,  if  the  prisoner,  finding  the  verdict  was  likely 
to  pass  against  him,  would  say  that  some  of  the  jurors 
were  about  to  procure  his  condemnation,  at  the  instiga- 
tion of  the  lord  of  whom  he  held  his  land,  to  obtain  an 
escheat,  or  from  any  other  motives  ;  then  the  justices  were 
carefully  to  question  them,  and  make  strict  examination 
and  inquiry  how  they  were  satisfied  of  their  verdict.  They 
perhaps  might  say  one  of  their  fellowT-jurors  told  it  them; 
and  he  (proceeds  our  author)  perhaps  might  say  that  he 
heard  it  asserted  for  a  truth  at  a  tavern,  or  some  other 
place,  by  one  of  the  rabble,  or  such  a  one  as  nobody 
ought  to  give  credit  to.  If  it  appeared  to  the  justices 
that  one  of  the  jurors  was  influenced,  or  was  entreated  or 
procured  by  the  lord,  or  by  the  enemies  of  the  indicted, 
to  get  him  condemned,  they  were  to  cause  the  procurers 
to  be  taken  and  punished  by  imprisonment  and  fine. 
Britton  lays  it  down  as  a  rule,  that  should  the  jurors  be 
doubtful  of  the  matter,  and  nothing  certain  could  be  made 
out,  they  should  in  such  cases  always  find  for  the  defend- 
ant.3 

It  appears  very  evidently  from  this  account  of  the 
inquest  upon  which  a  prisoner  put  himself  to  establish  his 

1  See  Kelham's  translation  of  that  part  of  Britton  which  relates  to  the  pleas 
of  the  crown,  p.  42. 

2  Fleta,  52.  3  Kelham's  Britton,  from  p.  34  to  45. 
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innocence,  that  the  jurors  were  considered  as  witnesses,  the 
same  as  in  other  juries,  and  in  assizes  ;  and  to  call  wit- 
nesses before  them  would  have  been  absurd,  and  not  at  all 
consonant  with  the  notion  entertained  of  this  proceeding. 
They  were  sworn  to  speak  the  truth,  to  discharge  which  duty 
they  must  speak  from  their  own  knowledge,  and  not  from 
the  testimony  of  others ;  and  as  they  came  from  the  vici- 
nage where  the  fact  was  committed,  none,  it  was  thought, 
could  be  better  able  to  perform  the  office  than  themselves. 

It  was  many  years  after  this  reign,  and  when  the  second 
(since  called  the  petty)  jury  began  to  be  considered  rather 
as  judges  of  the  presumption  raised  by  the  finding  of  the 
presentors  than  as  witnesses  of  the  fact,  that  a  kind  of 
evidence  used  to  be  exhibited  to  them.  The  first  evidence 
made  use  of  in  this  way  consisted  of  written  papers,  such 
as  depositions,  informations,  and  examinations  taken  out 
of  court :  this  led  by  degrees  to  a  sparing  use  of  viva  voce 
testimony.  It  was  long  before  they  thought  it  necessary 
to  bring  evidence  into  court  in  support  of  the  prosecution, 
and  it  was  still  longer  before  they  allowed  the  prisoner  to 
disprove  the  indictment  by  anything  else  than  the  oaths 
of  the  twelve  jurati.  When  a  prisoner  was  permitted  to 
call  witnesses  to  prove  such  matter  as  he  offered  in  his 
defence,  it  was  a  high  favor,  and  depended  much  on  the 
discretion  of  the  court,  and  the  manner  in  which  the 
charge  had  been  made  out  by  the  prosecutors;  besides 
this,  the  witnesses  for  the  prisoner  were  never  upon  oath, 
which  always  left  a  pretence  for  discrediting  their  testi- 
mony. 

The  trial  by  jury  at  the  time  of  which  we  are  now 
writing  was,  to  all  intents  and  purposes,  a  trial  by  wit- 
nesses, and  no  doubt  deserved  all  the  value  that  was  set  on 
it  by  our  ancestors.  When  the  condition  of  society  so 
changed,  that  notwithstanding  all  the  supposition  of  their 
personal  knowledge  of  the  fact,  as  coming  from  the  vici- 
nage, they  were  in  reality  wholly  ignorant  of  it ;  and  it- 
was  necessary  the  charge  should  be  'proved  to  them  before 
they  could  pronounce  on  the  guilt  or  innocence  of  the 
party;  then  the  old  proceeding  became  a  piece  of  mum- 
mery, productive  of  oppression  and  tyranny,  till  at  length 
it  was  softened  by  the  calling  of  witnesses  to  inform  the 
conscience  of  the  twelve  jurors.  This  was  the  last  im- 
provement of  the  trial  by  jury  in  criminal  cases,  and  was 
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not  thoroughly  effected  till  the  times  of  Edward  VI.  and 
Queen  Mary. 

The  inclination  in  favor  of  juries  had  gone  so  far  in 
this  reign  that  there  seemed  a  backwardness  to  allow  the 
trial  by  duel,  where  a  defendant  insisted  upon  it  as  his 
right,  which  could  only  be  in  an  appeal.  Should  there  be 
any  slip  in  the  proceedings,  of  which  the  defendant  had 
omitted  to  avail  himself,  the  judge  was  ex  officio  to  exam- 
ine and  point  it  out,  in  order  to  stop  the  duel.  Fleta  says 
that  this  was  a  trial  not  to  be  resorted  to  rashly,1  if  by 
any  possible  means  it  could  be  avoided.2  Another  altera- 
tion in  our  criminal  proceedings  was  that  the  eyre  was 
no  longer  to  be  a  time  of  limitation  for  the  prosecution 
of  offenders  ;  but  they  might  be  prosecuted  at  any  distance 
of  time."' 

It  has  before  been  shown  what  was  ordained  by  statute 
concerning  the  exemption  of  the  clergy  from  criminal  juris- 
diction.4 The  practice  in  Britton's  time,  respecting  clerks 
is  thus  stated  by  that  author  (a).     If  a  clerk  accused  of 

(a)  It  appears  plainly,  by  the  .testimony  of  contemporary  authors,  and  of 
Lord  Coke  himself,  that  the  law  was  deliberately  warped  and  altered  in  this 
manner  by  the  servile  judges  of  the  king,  with  a  view  to  his  emolument  and 
advantage.  That  is,  as  to  privilege  of  clergy.  As  to  what  the  law  was 
when  the  statute  passed  there  could  be  no  doubt,  because,  as  Lord  Coke  says, 
it  had  just  been  laid  down  by  Bracton,  and  is  admitted  and  recited  in  the 
statute  itself,  viz.,  that  a  clerk  arrested  or  accused  of  a  crime  could  be  claimed 
by  the  ordinary,  "Cum  vero  clericus  captus  fuerit  pro  morte  hominis  vel  alio 
crimine,  et  imprisonatus,  et  de  eo  petatur  curia  Christianitatis  ab  ordinario 
loci,"  etc.;  "imprisonatus  ille  statim  ei  deliberetur  sine  aiiqua  inquisitione 
facienda"  (Bracton,  lib.  iii.,  fol.  123).  Then  the  statute  recited  the  privilege, 
and  simply  admonished  the  prelates  not  to  deliver  or  liberate  those  thus 
delivered  to  them,  without  putting  them  to  their  canonical  purgation,  so  that 
the  king  should  not  be  put  to  other  remedy,  "  Que  ceux  que  sont  endites,  etc., 
en  mil  manner  ne  les  delivrent  sans  due  purgation,  issinit  que  le  roy  neit 
mestier  de  mitter  auter  remedy"  (Stat.  Westm.  1,  c.  2).  Upon  which  the 
king's  lawyers  actually  held  that  this  gave  them  power  to  try  the  clerk  before 
he  was  delivered  to  the  ordinary !  the  plain  meaning  of  the  statute  being 
just  the  reverse ;  for  if  they  were  to  be  tried  by  the  common  law,  why 
should  they  be  put  to  their  canonical  purgation?  Yet  Britton,  writing  after 
this  statute,  and  avowedly  writing  at  the  dictation  of  the  king  (his  treatise 
indeed  beginning  in  the  name  of  the  king,  who  himself  is  supposed  to  be 
writing),  says,  "Si  clerk  encoupe  de  felony  (/'.  e.,  endite)  allege  clergie,  et 
est  tiel  trouve  (i.e.,  que  est  un  clerk)  and  l'ordinary  demaund  donques  serra 
inquise  coment  il  est  mescrue  (i.  e.,  culpable)  et  s'il  soit  nient  mescrue, 
donques  il  serra  aroge  touts  quits;  et  s'il  soit  mescrue,  si  soientseschateux  taxis, 
et  sesterres  prises  in  nostremaine;  et  son  corps  deliver  al  ordinary"  (Britton, 
c.  iv.,  fol.  11).  That  is,  as  Coke  puts  it,  "and  thereupon  an  inquisition  was 
taken  whether  he  were  guilty  of  the  fact  or  not;    and  if  he  were  found 

1  Cum  levitate.     2  Flet.,  51.      3  Wingate's  Britt.,  p.  12.     4  Vide  ante,  c.  ix. 
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felony  pleaded  his  clergy,  and  was  found  to  be  a  clerk, 
and  was  demanded  by  the  ordinary,  it  was  then  to  be  in- 
quired whether  he  was  guilty ;  and  if  he  was  found  not 
guilty,  he  was  to  have  judgment  of  acquittal ;  if  guilty, 
his  chattels  were  to  be  appraised,  his  lands  seized  into  the 
hands  of  the  king,  and  his  body  delivered  to  the  ordi- 
nary ;  and  if  the  ordinary  delivered  him  out  of  prison 
before  he  was  acquitted  according  to  the  due  order  of 
canonical  purgation,  or  if  he  kept  him  so  negligently  as 
to  let  him  escape,  or  maliciously  kept  him  in  such  manner 
as  to  prevent  his  coming  to  make  his  purgation ;  in  either 
of  these  cases  the  ordinary,  if  convicted  of  such  misbe- 
havior, was  to  be  in  miserkordid.  Upon  the  ordinary 
certifying  that  a  clerk  so  delivered  to  him  was  acquitted 
by  purgation,  restitution  was  to  be  made  of  his  goods, 
provided  he  had  not  fled.  Further,  if  the  ordinary,  either 
in  person  or  by  his  procurator,  demanded  one  who  was  a 
layman  or  bigamus,  or  not  of  a  condition  to  be  entitled  to 
clergy,  he  was  to  be  punished  by  imprisonment,  as  was 
also  a  procurator  who  in  any  case  presented  himself  as 
such  without  any  authority  in  writing  from  the  ordinary.1 
There  are  some  variations  between  the  description  of 
oifences  given  by  Britton  and  his  contemporary  Fleta. 
Fleta  speaks  of  treason  almost  in  the  words  of  Bracton;2 
but  Britton  says  treason  is  every  mischief  which  a  man 
knowingly  does,  or  procures  to  be  done,  to  one  to  whom 
he  is  in  duty  bound  to  be  a  friend.  Treasons  he  divides 
into  grand  and  petit,  though  he  does  not  specify  what  were 
to  be  ranked  as  the  one  or  the  other.  Some  of  these 
treasons  were  punished  by  judgment  of  death  ;  some  by 
loss  of  limb,  pillory,  or  imprisonment;  and  others  by  a 
slighter  penalty,  as  the  case  required.  Grand  or  high 
treason  was  to  compass  the  king's  death,  or  to  disinherit 
him  of  his  realm,  or  to  falsify  his  seal,  or  to  counterfeit 
or  clip  his  coin.  A  person  might  also,  says  our  author, 
commit  high  treason  against  others  several  ways;  as  a 
villein  procuring  the  death  of  his  lord,  who  was  seized 

guilty,  his  goods  and  chattels  were  forfeit,  and  his  lands  seized  into  the  hands  of 
the  king,"  which  explains  the  reason  of  the  king's  anxiety  to  have  the  parties 
tried,  and  the  readiness  of  the  crown  lawyers  to  warp  the  law  for  the  pur- 
pose. That  they  did  so  is  manifest;  for  there  is  not  a  word  in  the  statute 
as  to  trial  by  the  county,  and  the  tenor  of  the  enactment  implies  the  con- 
trary. 

1  Wingate's  Britt.,  p.  11.  2  Flet.,  31.    Vide  ante. 
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of  him ;  and  those  who  drew  persons  into  such  perils  as 
to  lose  life  and  member,  or  chattels.1 

It  seems,  from  this  account  of  it,  that  the  crime  of 
treason  was  very  vague  and  undefined,  so  that  almost  any 
enormity  might,  by  construction,  be  brought  within  the 
penalty  of  it.  The  same  author  goes  on  and  says  that  the 
judgment  in  high  treason  was  to  be  drawn,  and  suffer 
death  for  the  felony  ;  and,  says  he,  the  same  judgment 
ought  to  be  given  against  those  who,  in  appeals  of  felony, 
were  attainted  of  counterfeiting,  or  otherwise  falsifying 
the  seal  of  their  lord  of  whose  dependence  or  homage 
they  were ;  or  of  committing  adultery  with  the  wives  of 
their  lords ;  of  deflowering  the  daughters  of  their  lords, 
or  the  nurses  of  their  children.  A  woman  attainted  of 
any  treason  was  to  be  burnt.  Those  attainted  of  falsify- 
ing the  seal,  if  the  fact  was  of  small  consequence,  were  to 
have  judgment  of  pillory  only,  or  to  lose  an  ear;  but  if 
the  fact  was  of  an  enormous  or  heinous  nature,  as  if  it 
produced  disherison,  or  any  lasting  damage,  the  offender 
was  to  have  judgment  of  death.2 

Arson  was,  when  any  in  time  of  peace  feloniously 
burnt  other's  corn  or  houses ;  such  offenders  were  to  be 
burnt,  that  they  might  suffer  in  the  same  manner  in 
which  they  had  offended.  The  same  punishment  of  burn- 
ing was  to  be  inflicted  on  sorcerers,  sodomites,  and  here- 
tics.3 

The  crime  of  hamsoken  is  barely  mentioned  by  Bracton, 
without  any  description  of  it.  Offenders  of  this  kind 
are  called  by  Britton  burgessours,  since  called  burglars,  and 
are  described  to  be  such  as  feloniously,  in  time  of  peace, 
break  churches,  or  the  mansion-houses  of  others,  or  the 
walls  or  gates  of  cities  or  boroughs,  except  they  are  infants 
under  the  age  of  discretion,  and  poor  people,  who  through 
hunger  enter  the  house  of  another  for  food,  and  take 
under  the  value  of  twelve  pence ;  excepting  also  idiots, 
madmen,  and  others,  whom  the  law  would  not  consider 
as  capable  of  committing  felony.  Bwgessours  were  to  be 
punished  with  death.1 

The  stat.  "Westm.  I,5  seems  to  consider  the  stealing  of 
twelve  pence  as  a  petty  larceny.  The  statute  articvli  super 
Chartas  seems  to  require  the  taking  to  be  more  than  twelve 

1  Wingate's  Britt.,  p.  16.  3  Ibid.  5  Vide  ante,  c.  ix. 

2  Fleta,  16  b.  *  Ibid.,  17. 
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pence.1  Fleta  says,  if  a  person  steals  the  value  of  twelve 
pence,  ct  ultra,  it  shall  be  death  ;2  Britton  says,  if  it  is 
twelve  pence  or  more  ; 3  though  in  another  passage  he  says 
that  death  would  follow  if  the  value  wTas  under  twelve 
pence.  80  that  it  seemed  to  be  not  quite  settled  whether 
the  sum  was  twelve  pence  or  more  that  induced  the  pen- 
alty of  death.  The  latter  author  makes  no  distinction 
between  robbers  and  thieves  as  to  this  point.  If  any 
persons,  says  he,  wrere  indicted  by  presentment  of  robbery 
or  larceny,  or  of  cutting  purses,  of  receiving  felons,  of  en- 
chantment, as  pretending  to  charm  people,  of  cheating,  by 
selling  bad  things  for  good,  as  pewter  for  silver,  of  brass 
for  gold,  or  wrere  guilty  of  the  like  small  offences,  they 
were  to  be  apprehended  ;  if  they  could  not  be  found,  they 
were  to  be  outlawed  ;  and  if  judgment  was  passed  against 
them,  they  were  to  be  hanged,  or  to  lose  an  ear,  or  to  be 
pilloried,  in  proportion  to  their  crime  and  the  frequency 
of  committing  it,4  so  discretionary  and  various  were  pun- 
ishments at  this  time. 

Again,  in  petty  larcenies,  says  our  author,  as  for  steal- 
ing sheaves  of  corn  in  August,  or  pigeons  or  poultry,  if 
the  offender  was  not  suspected  of  any  other  crime,  and 
the  thing  stolen  was  under  the  value  of  twelve  pence,  he 
was  to  be  put  in  the  pillory  for  an  hour,  and  to  be  dis- 
abled from  taking  the  oath  of  a  juror  or  being  a  witness. 
If  they  were  persons  of  bad  character,  or  offended  out  of 
mere  malice,  and  not  through  want5  (which  was  an  ex- 
tenuation, if  not  even  a  justification,  adopted  from  the 
canon  law),6  then  they  were  to  lose  an  ear,  and  become 
infamous.  For  a  second  offence  it  was  to  be  in  the  dis- 
cretion of  the  justices  either  to  sentence  them  to  death, 
or  to  order  their  other  ear  to  be  cut  off;  and  for  the  third 
offence,  whether  the  crime  was  great  or  small,  they  were 
to  suffer  death. 

Cut-purses  were,  for  the  first  offence,  to  be  sentenced  to 
the  pillory.  If  they  had  stolen  other  things,  under  the 
value  of  twelve  pence,  then  they  were  to  lose  their  ears ; 
if  the  value  was  more  than  twelve  pence,  they  were  to  be 
hanged.7 

1  Vide  ante,  537.  5  Ibid.,  24. 

2  Fleta,  55.  6  Corv.  Jus.  Can.,  lib.  iv.,  tit.  23. 

3  Britt.,  22.  7  Wingate's  Britt.,  p.  24. 

4  Ibid.,  23  b. 
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The  crime  of  homicide  was  at  this  time  extended  to 
persons  who  seemed  to  act  in  authority,  and  void  of  all 
guilt.  Felony,  says  Britton,  may  be  committed  under 
color  of  judgment,  as  through  malice  of  a  judge ;  or 
under  other  color,  as  by  an  unskilful  physician  or  bad 
surgeon ;  by  poison,  and  sundry  other  ways.  It  might 
likewise  be  committed  by  those  who,  whether  for  hire  or 
otherwise,  had  condemned,  or  caused  any  one  to  be  con- 
demned, to  death,  by  taking  a  false  oath  ;  so  that  perjury, 
if  it  had  the  effect  of  procuring  a  judgment  of  death,  was 
punished  with  death. 

Among  the  additions  made  to  our  body  of  national 
canon  law,  we  find  in  this  reign  the  constitutions  of  the 
archbishops  Peckham  and  Winchelsey.  These  were  con- 
fined to  subjects  purely  of  a  clerical  nature,  without 
touching  upon  those  points  of  controversy  that  had  so 
long  intlamed  the  temporal  and  spiritual  jurisdictions 
against  each  other. 


The  character  of  Edward  is  that  of  a  brave  and  wise 
prince,  qualities  which  well  fitted  him  for  the      KiD„  and 
undertaking  to  improve  our  laws,  and  main-    g°veinmeut- 
tain  the  execution  of  them  with  vigor  (a).     The  king 

(a)  As  already  has  been  seen,  the  attention  paid  by  this  monarch  to  the 
administration  of  justice  between  subject  and  subject  was  the  result  of  his 
perception  of  its  advantage  to  himself,  by  reason  of  the  additions  it  pro- 
duced to  the  revenue ;  and  he  was  infinitely  less  attentive  to  it  as  between 
himself  and  his  subjects.  Nevertheless,  as  the  power  of  the  commons  wa9 
very  much  augmented  in  this  reign,  and  parliament  had  begun  to  acquire  a 
real  and  potential  existence,  he  was  obliged  to  recognize  the  claims  of  subjects 
for  redress  against  the  crown  or  its  officers  for  extortion  or  oppression  ;  and  in 
this  and  the  subsequent  reigns  the  remedy  by  petition  of  right  appears  to  have 
become  very  commonly  resorted  to,  though  too  often  without  any  results.  A 
petition  of  right  lay  against  the  crown  for  any  tort  or  wrong  done  by  the 
king's  officers  for  the  king's  profit,  as  for  disturbance  of  a  party  in  the 
taking  of  his  tithe  (the  case  of  the  Prior  of  Christchurch,  31  Edw.  I,  1  Rot. 
Pari,  59  ;  Ryley's  Plac.  Pari.,  218) ;  or  for  tithes  subtracted  by  the  king's  offi- 
cers (8  Edw.  II,  1  Mot.  Pari,  319) ;  or  for  wrongful  distress  (John  Mowbray's 
case,  33  Edw.  I.,  1  Rot.  Pari,  163 ;  Ryley,  218).  So  for  wool  wrongfully 
taken  for  the  king's  use  (Michael  de  Harla's  case,  33  Edw.  L,  1  Rot.  Pari., 
163;  Ryley,  248).  So  for  wheat  seized  under  pretence  of  a  roval  commission 
(14  Edw.  II,  1  Rot.  Pari,  320).  So  for  trespass  to  land  (18  Edw.  II,  1  Rot. 
Pari.,  416) ;  Westmilne's  case,  for  bread  and  meat  supplied  to  the  late  king 
(6  Edw.  I,  1  Rot.  Pari.,  1) ;  Everley's  case,  for  an  annuity  granted  by  Henry 
III.  (33  Edw.  I,  1  Rot.  Pari.,  164;  1  Ryley,  25) ;  Ayneshaw's  case,  for  work 
vol.  II.  — 49  2M 
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took  a  personal  interest  in  reforming  onr  legal  polity, 
deeming  the  due  and  strict  administration  of  justice  the 
best  defence  against  the  turbulence  of  the  great  barons. 
By  affording  protection  to  his  inferior  subjects,  he  at  once 
diminished  the  power  of  the  great,  and  reduced  the  whole 
nation  under  the  dominion  of  law. 

It  was  in  this  spirit  that  he  erected  the  court  of  Trail- 
baston.1  This  was  a  commission  of  oyer  and  terminer  of 
an  unusual  kind,  and  was  issued  in  the  fulness  of  zeal  for 
the  correction  of  public  disorders.  The  rigor,  however, 
with  which  this  was  executed  creating  some  discontents, 
it  was  thought  expedient,  in  course  of  time,  to  discontinue 
it. 

The  heavy  penalties  inflicted  on  the  judges  for  mal- 

done  as  a  mason  (33  Edw.  I,  1  Rot.  Pari.,  165;  Ryley,  251);  Basing's  case, 
for  wax  (35  Edw.  I. ;  Ryley,  334) ;  Fitzwalter's  case,  for  services  in  Gascony 
(33  Edw.  I,  1  Rot.  Pari.,  169 ;  Ryley,  259) ;  Besney's  case,  for  the  price  of  a 
horse  (33  Edw.  I,  1  Rot.  Pari.,  164) ;  Lodelow's  case,  for  money  paid  for  the 
king  (33  Edw.  I,  1  Rot.  Pari.,  169);  the  abbess  of  Fontevrault's  case,  for 
annuity  (18  Edw.  I;  1  Ryley,  82);  Bessop's  case,  for  oats  (14  Edw.  II; 
Ryley,  408),  and  many  others.  In  the  last  case,  Robert  de  Clifton  brought  a 
petition  of  right  in  parliament  for  injury  done  to  his  meadows  by  the  king's 
keepers  of  Nottingham  Castle,  in  digging  a  trench  through  his  land  for  the 
supply  of  water  to  the  king's  mill.  A  commission  ad  inquirendum  was 
issued,  upon  which  the  facts  were  found  as  stated  in  the  petition ;  but  he 
found  himself  as  far  from  a  remedy  as  before,  and  presented  a  petition  of 
grace  (as  distinguished  from  one  of  right),  praying  some  office  as  a  compen- 
sation. A  similar  petition  was  afterwards  presented  by  his  son.  Formerly 
petitions  were  often  presented  in  cases  where  the  proper  remedy  was  by 
action.  In  such  cases  the  course  was  not  to  reject  the  petition,  but  to 
endorse  it  with  a  direction  that  the  "suppliant"  was  to  pursue  his  remedy 
before  the  ordinary  tribunals.  Thus,  a  petition  was  presented  by  John 
Offerwest,  for  lands  seized  by  the  king's  escheator,  without  saying  "to  the 
king's  use,"  which  was  answered,  "  For  the  land  mentioned  in  the  petition, 
but  in  the  king's  hands,  let  certain  persons  be  assigned  to  inquire  whether 
the  petition  is  true  or  not ;  and  the  inquisition  being  returned  into  chancery, 
let  right  be  done"  (4  Edw.  Ill,  2  Rot.  Pari,  376).  And  see  instances  of 
petitions  of  right  for  recovery  of  pecuniary  demands  for  redress  for  injury 
done  by  the  officers  of  Edward  II.  (22  Edw.  Ill,  fol.  5).  So  in  the  case  of 
torts  or  injuries  by  the  king's  tenants,  permission  to  sue  the  wrong-doers  to 
judgment  and  execution  was  granted  upon  the  petition  of  right  (De  Grey's 
case,  15  Edw.  II,  1  Rot.  Pari.,  396).  So  parties  who  had  been  compelled  to 
pay  to  the  crown  debts  already  paid,  or  from  which  they  were  exempt,  were 
to  recover  the  amount  by  petition  (5  Edw.  II,  1  Rot.  Pari,  284).  The  gen- 
eral result  of  the  cases  was,  that  where  the  subject  was  entitled  to  a  right 
which  the  crown  withheld,  or  suffered  anything  which  the  crown  ought  to 
redress,  the  remedy,  either  at  common  law  or  by  Magna  Charta,  was  by 
petition  of  right  (1  Rot.  Pari.,  421). 

1  Namely,  by  the  statute  of  Kagman,  de  justiciariis  assignatis,  among  the 
statuta  incerti  temporis. 
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practices  are  instances  of  the  concern  this  king  took  in 
the  execution  of  the  laws.  At  one  time,  all  the  judges 
except  two  were  convicted  of  corruption,  and  fines  were 
set  upon  them  amounting  in  the  whole  to  the  immense 
sum  of  100,000  marks.  It  is  related,  that  the  offence  of 
one  of  them,  the  famous  Ralph  de  Hengham,  was  alter- 
ing a  record  of  a  fine  on  a  poor  man  from  13s.  4d,  .to  6s. 
8d.  This  unreasonable  act  of  humanity  was  punished 
with  the  penalty  of  7000  marks  —  a  punishment  which 
struck  a  terror  into  all  future  judges;  made  every  iota  of 
a  record  be  thenceforward  most  religiously  preserved ;  and 
perhaps  contributed  not  a  little  to  encourage  the  scruples 
which  prevailed  afterwards  with  regard  to  the  minutest 
errors  injudicial  proceedings. 

The  manner  in  which  this  inquiry  about  the  judges  was 
made,  gives  a  trait  of  Edward's  character  and  of  that  of 
the  times.  From  the  best  consideration  of  the  different 
accounts  given  of  this  transaction,1  it  does  not  appear  to 
have  passed  in  parliament,  but  to  have  been  a  mere  exer- 
tion of  regal  power. 

Indeed,  Edward,  through  the  whole  of  his  reign,  how- 
ever he  might  exact  from  others  an  obedience  to  the  laws, 
affected  to  place  himself  above  the  restraint  of  them.  The 
ill  grace  with  which  he  confirmed  Magna  Charta  ;  his  fre- 
quent breaches  of  it ;  his  procuring  a  dispensation  from 
the  oath  he  had  taken  to  observe  it ;  his  levying  money 
without  assent  of  parliament,  even  after  the  statute  de 
tallagio  non  concedendo  ;  all  these  are  strong  proofs  how  de- 
termined he  was  to  preserve,  if  possible,  the  authority 
which  had  been  once  assumed  by  the  crown. 

Perhaps  one  of  the  strongest  acts  of  power  attempted 
since  the  granting  of  the  Charters,  was  executed  by  Ed- 
ward. This  was  when,  by  an  edict  signed  by  some  barons 
then  in  parliament  (but  whilst  all  the  prelates  were  vio- 
lently excluded  from  thence),  he  put  the  whole  body  of 
the  clergy  out  of  the  protection  of  law.  "  No  manner  of 
justice,"  said  the  ordinance,  "  shall  be  done  them  in  any 
of  the  king's  courts;  but  justice  shall  be  had  against  them 
to  every  one  that  will  complain  and  require  it  of  us."2 

It  was  common  to  issue  letters  of  protection  to  stop  the 
ordinary  courts  of  justice:  this  occasioned  the  statute  de 


1  Pari.  Hist.,  vol.  i.,  93,  94.  2  Ibid.,  116. 
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Piofretionibus.1  This  practice,  however,  continued  after- 
wards, and  was  the  subject  of  many  complaints  in  the 
next  two  reigns. 

It  is  unnecessary  to  observe  that  in  this  king's  reign 

statutes  and  there  are  many  more  statutes  extant  than  in 
records.  th.at  of  Henry  III.  It  is  the  opinion  of  some, 
that  many  more  were  enacted  than  those  which  have  come 
down  to  us;  otherwise,  it  is  said,  the  sudden  advance  made 
in  the  law  during  this  reign,  beyond  that  of  any  other, 
could  not  be  accounted  for. 

The  authentic  information  derived  from  records  is  very 
much  increased  in  this  reign.  The  Placita  Parliununtaria, 
collected  and  published  by  Ryley,  contain  many  records 
of  proceedings  before  the  king  in  council,  and  so  far  give 
an  insight  into  the  nature  of  that  kind  of  memorials. 
Besides  these,  there  are  extant  judicial  records  of  the 
king's  bench,  the  common  bench,  and  the  eyre.  It  ap- 
pears from  these,  that  pleadings  were  very  short  but  per- 
spicuous, without  involving  the  matter  in  any  multiplicity 
of  words.  The  records  are  for  the  most  part  orderly  and 
clear,  relating  the  several  steps  made  in  a  suit,  with  the 
judgment  thereon,  and  generally  expressing  the  rule  and 
reason  upon  which  the  judgment  was  given.2 

There  are  some  few  broken  notes  of  adjudged  cases  to 
be  found  in  Fitzherbert's  Abridgment ;  and  there  are  said 
to  be  manuscript  reports  of  this  period  in  private  hands, 
but  not  in  any  regular  series.3 

Among  the  steps  this  king  had  taken  to  promote  the 
improvement  of  the  law  and  the  administration  of  justice, 
he  caused  some  treatises  to  be  composed,4  of  which  Fleta 
and  the  treatises  of  Britton  and  Thornton  are  sujDposed 
to  be  some. 

Fleta,  seu  Commentarius  Juris  Anglicani  (for  so  it  is  en- 
titled), is  a  treatise  upon  the  whole  law  as  it 

Fleta  '  ~r       • 

stood  at  the  time  this  author  wrote  (a).     It  is 

(a)  Fleta  —  in  this  respect  resembling  Britton  —  appears  to  have  incor- 
porated the  statute  law  of  the  time  —  for  instance,  the  statutes  of  Westmin- 
ster—  in  his  text,  which  is  a  kind  of  commentary  upon  it,  and  thus  he  is 
quoted  constantly  by  Lord  Coke  as  explaining  the  true  meaning.  Thus,  in 
commenting  on  the  provision  in  the  first  statute  of  Westminster  as  to  tolls, 
Lord  Coke  says,  "Fleta  collecteth  the  effect  of  this  part  of  the  act  in  these 

1  Vide  ante,  544.  2  Hale's  Hist.  Com.  Lmv,  157. 

3  In  Lincoln's  Inn  and  the  Middle  Temple  Libraries.    Hale's  Hist.    Ibid. 
*  35  Henry  VL,  42  a. 
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divided  into  six  books,  the  first  whereof  treats  of  the 
rights  of  persons,  and  of  pleas  of  the  crown  ;  the  second, 
of  courts  and  officers;  the  third,  of  methods  of  acquiring 
titles  to  things;  the  fourth  and  fifth,  of  actions  grounded 
upon  a  seisin,  and  of  writs  of  entry;  the  sixth  of  a  writ 
of  right.  The  author  of  this  work  has  followed  Bracton 
in  the  manner  and  matter  of  it,  having  adopted  his  plan, 
and  in  many  instances  transcribed  whole  pages  from  him. 
He  did  not,  however,  confine  himself  to  Bracton  as  his 
sole  guide,  but  had  also  an  eye  to  Glanville.  Many  ob- 
scure passages  in  those  writers  are  illustrated,  by  Fleta. 
It  seems  as  if  the  author  wrote  with  both  these  treatises, 
particularly  Bracton's,  before  him,  and  that  his  design 
was  to  give  a  concise  account  of  the  law,  with  the  altera- 
tions which  had  been  made  by  parliament  since  Bracton 
wrote,  supplying  such  parts  as  had  been  left  untouched 
by  him,  and  dilating  upon  others  that  had  been  passed 
over  with  too  little  attention.  Thus  Fleta  serves  as  an 
appendix,  and  often  as  a  commentary  to  Bracton.  But 
if  Fleta  contains  much  which  is  not  to  be  found  in  Brac- 
ton, it  is  deficient  in  much  more  which  abounds  in  that 
author,  most  of  the  subjects  so  minutely  discussed  by 
Bracton  being  passed  over  in  a  very  brief  manner ;  so 
that,  with  all  its  new  matter,  this  volume  is  not  more 
than  one-third  of  the  size  of  Bracton.  The  writer  of  this 
commentary  seems  to  have  followed  his  master,  Bracton, 
in  his  acquaintance  with  the  canon  and  civil  law,  though 
he  is  less  frequent  in  the  use  of  them,  and  then  it  is  in  a 
manner  less  likely  to  mislead  the  reader.  This  author 
was  wholly  an  imitator.  As  he  followed  Bracton  in  the 
design  of  his  work,  he  has  copied  the  Prcemium  from 
Glanville,  verbatim  ;  and,  after  all,  the  idea  was  borrowed 
from  that  prefixed  to  the  Institutes  of  Justinian. 

This  book  was  written  after  the  thirteenth  year  of  the 
king,  and  not  much  later ;  at  least  the  statutes  towards 
the  latter  end  of  this  reign  are  not  mentioned,  though 
that  of  Westminster  2  is  frequently  quoted.  The  occa- 
sion of  the  title  to  this  book  is  given  by  the  author  him- 

words,"  and  then  quotes  his  version  of  it  (Fleta,  lib.  ii.,  c.  xliii.).  So  he  says, 
"Fleta  rendereth  the  last  part  of  the  statute  in  these  words;"  and  then  he 
again  quotes  him  (2  Inst.,  "2'2'1).  So  all  through  that  book  of  the  Institutes 
Lord  Coke  quotes  Fleta's  version  of  the  older  statutes,  as  affording  a  valuable 
commentary  thereon. 
49* 
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self,  who  says  it  was  written  during  his  confinement  in 
the  Fleet  prison.1  From  that  circumstance  it  has  been 
conjectured  that  he  might  be  one  of  those  lawyers  who, 
for  malpractices  in  their  office  as  judges,  were  punished 
with  imprisonment  and  pecuniary  penalties.2 

The  small  French  tract  under  the  name  of  Britton  is 
thought  to  have  been  composed  under  the  di- 
rection of  Edward  (a).     The  singular  form  of 

(a)  This  is  the  proper  place  in  which  to  offer  some  account  of  Britton's 
treatise.  Some  notice  of  it,  indeed,  has  already  been  taken  in  the  note  at 
the  commencement  of  the  reign,  but  it  may  be  convenient  here  to  offer  a 
more  complete  analysis  of  it.  It  begins,  as  already  mentioned,  with  a  pre- 
amble, written  in  the  name  of  the  king,  and  is  avowedly  written  at  his  direc- 
tion. This  fact,  and  the  date  at  which  it  was  written,  are  also  ascertained 
as  a  matter  of  legal  history,  by  the  statement,  already  quoted,  of  Chief-jus- 
tice Prisot,  in  the  reign  of  Henry  VI.,  that  it  was  written  at  the  desire  of 
the  king,  two  years  after  the  first  statute  of  Westminster  (3  Edw.  I.),  which 
in  part  it  recites.  It  commences  with  a  preamble  in  the  king's  name,  which 
has  already  been  quoted.'  And  the  treatise  of  Britton  is,  at  all  events,  clear, 
and  each  head  or  title  is  very  distinctly  treated  of,  and  it  affords  very  valu- 
able exposition  of  the  common  law,  and  very  useful  explanation  of  the  statute 
'law  of  the  age,  while  its  study  is  a  highly  desirable,  if  not  absolutely  essential, 
preliminary  to  the  study  of  the  Year-Books,  which  our  greatest  lawyers  have 
regarded  as  the  richest  repositories  of  the  learning  of  our  law.  Lord  Coke 
made  great  use  of  Britton,  as  well  as  Bracton  and  the  Mirror,  in  his  notes 
upon  the  old  statutes  (2  Inst.).  It  is  to  be  observed  that  our  author  has  in 
some  instances  had  recourse  to  Britton  for  the  illustrations  of  the  law  of  this 
reicm,  and  he  might  have  done  so  more  often  with  obvious  advantage.  The 
editor  has  ventured  to  add  some  references  in  the  notes.  The  numbers  and 
titles  of  the  chapters  in  Britton's  treatise  (which  is  only  divided  into  chap- 
ters, not  books)  are  as  follows,  after  the  preamble  or  preliminary  chapter:  — 
Ch.  1.  Coroners;  2.  De  eyres;  3.  De  chapiters  (i.  e.,  the  articles  of  present- 
ments at  the  eyres,  a  chapter  very  much  the  same  as  that  in  Bracton,  De 
corona);  4.  De  faudeours  (forgers)  de  seales  et  de  monoye;  5.  De  homicides; 
6.  De  murdre ;  7.  De  aventure ;  8.  De  treson ;  9.  De  arsons ;  10.  De  burges- 
sours  (burglars);  11.  De  prisons;  12.  De  bannys;  13.  De  inlagerie  (reversal 
of  outlawry);  14.  De  rape;  15.  De  larcyns;  16.  De  abjuracions;  17.  De  tro- 
veurs  (tinders  of  treasure);  18.  De  droit  de  roy;  19.  De  franchises;  20.  De 
pluseurs;  21.  Torts;  22.  De  ministres  (i.  e.,  del  roy,  as  escheators,  etc.);  23. 
De  appels  (or  criminal  prosecutions  at  the  suit  of  the  party) ;  24,  25.  De  ap- 
pels  de  homicide ;  26.  De  appels  de  robberies  et  de  larcyns ;  27.  De  appels 
de  mahems;  28.  De  attachments;  29.  De  prises  des  avers;  30.  De  dette;  31. 
De  tournes  de  viscontes;  32.  De  mesures;  33.  De  naifte;  34.  De  disseisine; 
25.  De  purchas  (i.  e.,  acquisition  of  real  property);  36.  De  douns  (donations 
of  land);  37.  De  commun  purchas;  38,  39.  De  purchas  conditionel;  40.  De 
reversions  et  de  escheates;  41.  De  purchas  de  villeyns;  42.  De  chartres:  43. 
De  seisins;  44.  De  purchas  de  rent;  45.  De  disseisene  (or  assize  of  novel 
disseisin) ;  46.  Ou  assize  ne  gist  point;  47.  De  remedie  de  disseisins;  48.  De 
vues  en  disseisin ;  49.  De  proces  en  assises;  50.  De  title  de  frank  tenement; 
51.  De  exceptions  de  brefe;  52.  De  exceptions  a  la  persone  le  pleyntyffe; 
53.  De  exceptions  al  action  ;  54.  De  assisa  turnes  en  jures ;  55.  De  challenge 

1  In  Prcem.  2  Diss.  ad.  Flet.,  ch.  10. 
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it  seems  to  countenance  such  a  supposition,  for  the  con- 
tents of  the  whole  book  are  put  into  the  king's  mouth, 

de  jorours;  56.  De  judgment;  57.  De  apurtenance;  58.  De  commune  depas- 
ture; 59.  De  remedie  de  disseisin  de  commune;  60.  De  amesurement  depas- 
ture; 61.  De  quo  jure;  62.  De  resonable  estovers;  63.  De  nusances;  64.  De 
remedie  de  nusances;  65.  De  exceptions  de  nusances;  66.  De  terines  (i.  e., 
terms  or  leases) ;  67.  De  intrusion ;  68.  De  gards  (i.  e.,  wards) ;  69.  De  mar- 
riages [i.  e.,  of  wards);  70.  De  homages;  71.  De  reliefs;  72.  De  mort  d'an- 
cester;  73.  De  action  mixte;  74.  De  heritage  divisible;  75.  De  resonable 
partie;  76.  De  sommonses;  77.  De  garaunt  vocher  (voucher  to  warranty); 
78.  De  exceptions  de  mesne  la  descente;  79.  De  exceptions  de  la  seisine; 
80.  De  exception  en  son  demeyne;  81.  De  exception  de  fee;  82.  Exception 
de  jour  que  il  morust;  83.  De  taunt  (tenure)  des  terres  ovesque  (avec)  les 
apurtenances ;  S4.  Exceptions  puis  le  terme;  85.  Exceptions  de  proeteyne 
bene;  86.  Exceptions  qui  ia  terre  tient;  87.  Exception  de  felonie  al  action; 
88.  De  assises  tornes  en  jures;  89.  De  judgment;  90.  De  quod  permittat;  91. 
De  cosinage;  92.  De  assise  de  darreyn  presentment;  93.  De  jour  de  plee; 
94.  De  exceptions ;  95.  De  exceptions  liors  de  brefe ;  96.  De  quare  impedit ; 
97.  Assise  de  utrum  juris  utrum  (whether  the  land  is  of  lay  or  ecclesiastical 
tenure);  98.  De  exceptions  (i.e.,  thereto);  99.  De  atteyntes  (attaints  of  jurors 
for  false  verdicts);  100.  On  atteynte  jeste  (where  attaint  lay);  101.  De  excep- 
tions (i.  e.,  thereto);  102.  De  proces  de  judgment;  103.  De  dowers;  104.  De 
establishments  de  dower;  105.  De  assignement  de  dower;  106.  De  remedie 
de  dower;  107.  De  guranties  (warranties  of  title);  108.  De  exceptions  de 
mort;  109.  De  exceptions  de  concubinage;  110.  De  exceptions  de  pluralite 
de  femmes;  111.  De  exceptions  par  l'ascent  le  prere;  112.  De  communes 
exceptions;  113.  De  judgment;  114.  De  plee  de  droit  de  dower;  115.  De 
amesurement  de  dower ;  116.  Deentre;  117.  De  proces;  118.  De  exceptions; 
119.  De  droit  de  la  properte;  120.  De  plus  procheynate  (i.  e.,  of  the  heir) ; 
121.  De  succession  ;  122.  De  court  de  baron;  123.  De  sommonses;  124.  Des- 
soyns;  125.  De  essoyne  de  outre  mer;  126.  De  essoyne  de  service  le  roy; 
127.  De  essoyne  de  mal  de  venue;  128.  De  attornes.  From  this  enumeration 
of  the  heads  of  the  various  chapters,  it  will  be  seen  that  the  titles  are  more 
numerous  and  varied  than  in  Bracton ;  while,  on  the  other  hand,  they  are 
treated,  in  general,  more  summarily,  and  with  far  less  of  scientific  method 
or  order,  as  also  with  far  less  learning  —  in  fact,  without  any  citation  of  au- 
thority; whereas  Bracton  is  extremely  methodical,  regular,  and  elaborate, 
and  appeals,  wherever  it  is  possible,  to  actual  judicial  authority.  It  is,  on 
the  whole,  manifest  that  Britton's  treatise  is  far  inferior  to  that  of  Bracton, 
although,  on  the  other  hand,  it  is  far  superior  to  the  Mirror,  which  is  ex- 
tremely loose  and  rambling,  and  often  obscure  and  confused,  owing  to  its 
being  built  on  an  older  work.  It  will  be  observed  that  the  book  begins  by 
a  definition  of  jurisdictions  and  of  courts  of  judicatures,  and  it  is  character- 
istic of  the  age,  and  of  the  reign  of  Edward  I.,  that  so  much  importance 
should  be  attached  to  matters  of  that  nature,  and,  above  all,  to  the  sover- 
eignty of  the  king  as  the  source  of  justice,  the  origin  of  jurisdiction,  and  the 
guardian  of  law.  And  thus  the  jurisdiction  of  all  courts,  and  the  authority 
of  every  judicature,  is  deduced  from  the  royal  power.  Thus  the  book  goes 
on  to  describe  the  judicature  emanating  from  the  royal  authority,  "  En  pri- 
mes en  droit  de  vous  raesmes,  et  de  nostre  court  avons  essint  ordyne,  que  pur 
ceo  que  nous  ne  suffisons  mye  en  nostro  propre  persone  a  oyer  et  terminer 
toutes  quereles  de  people  avons  party  nostre  charge  en  plusurs  parties  si 
come  icy  est  ordine."  Then  it  defines  the  royal  jurisdiction,  "  Nous  volons 
que  nostre  jurisdiction  soit  sur  toutes  jurisdictions  en  nostre  royalme  essint 
que  a  toutes  maneres  de  felcnies,  trespas,  contractes,  et  en  toutes  maneres  de 
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and  the  law  so  delivered  has  the  appearance  of  being  pro- 
mulgated by  the  immediate  voice  of  the  sovereign.     This 

autres  accions  personelles  ou  reales  eyons  poer  a  rendre  et  faire  Ies  jugements 
teles  come  ils  afferrount  sauns  autre  proces  par  la  on  nous  savons  la  droite 
verite  come  juge."  Then  as  to  the  judicature,  first  as  to  the  marshal  of  the 
royal  household  and  the  origin  of  the  king's  bench,  then  as  to  justices  itin- 
erant and  of  "  oyer  and  terminer."  "  Et  outre  ceo,  volons  nous  que  justices 
errauntz  soient  assignes  de  inesrue  le  chapitres  oyer  et  terminer  en  chescun 
counte  de  vii.  ans  and  vii.  ans."  Then,  as  to  the  superior  courts,  great  care 
was  shown  to  preserve  to  the  court  of  king's  bench,  which  followed  the  king, 
the  cognizance  of  all  false  judgments  and  appeals,  which  produced  a  plenti- 
ful harvest  of  fines,  etc. :  "  De  amendes  faux  jugements  et  de  terminer  appels 
et  autres  trespas  faits  encontre  nostre  fines,"  etc.  Then,  great  care  was  shown 
as  to  the  court  of  exchequer:  "  Aussi  volons  nous  que  a  nous  escheators  a 
Westminster,  et  aillours  eyent  nos  tresours  et  nos  barons  illeques  jurisdiccion 
et  record  de  choses  que  touchent  lour  office ;  a  oyer  et  determiner  toutes  les 
causes  que  touchent  nos  dettes,  et  aussi  a  nos  fees  et  les  incidents  choses, 
sauns  les  quex  teles  choses  ne  purrount  estre  tries,  et  que  il  eyent  poer  a  co- 
nustre  de  dettes  que  lou  doit  a  nos  dettours,  par  in  nos  puissons  plus  toft  ap- 
procher  a  nostre."  So  that  the  court  was  to  have  power  to  entertain  suits 
against  persons  indebted  to  the  king's  debtors;  a  wide  extension  of  jurisdic- 
tion, which  the  Mirror  mentions  as  a  grievance.  It  is  characteristic  that,  in 
Britton,  far  less  interest  is  shown  in  the  office  of  the  sheriff,  which  had  far 
more  to  do  with  the  administration  of  justice,  than  in  that  of  the  coroner, 
who  (as  the  title  indicates)  had  to  do  with  the  pleas  of  the  crown,  and  in 
those  times  had  much  more  to  do  with  profits  accrued  to  the  crown  than  he 
has  now ;  and  the  very  first  sentence  in  which  the  duties  of  coroners  are 
treated  of,  betrays  the  secret  of  this  anxiety  about  their  functions:  "Et  vo- 
lons que  come  suite  felonieas  mes  a  ventre  sont  avenue  ou  que  tresor  soit  troure 
de  soult  terre,  etc.,  le  coroner  hastivement  mande  al  visconte,"  etc.  So,  great 
anxiety  is  shown  about  escheats,  and  the  first  thing  to  be  done  of  persons  in- 
dicted is  to  seize  their  lands  and  goods.  Then  comes  a  chapter  on  the  jus- 
tices in  eyre,  and  the  articles  of  eyre;  the  very  first  of  which  is  stated  to  be 
one  in  which  the  crown  would  feel  most  interest:  "  De  fauseours  de  seals  et 
de  monoye ; "  which  latter  is  copiously  treated  of,  the  former  being  dismissed 
in  a  few  lines.  Then  come  chapters  on  homicide,  murder,  treason,  and  arson, 
all  treated  very  cursorily  and  briefly.  Then  comes  a  long  chapter  on  prisons, 
in  which  one  of  the  first  things  pointed  out  is,  that,  if  a  prisoner  escapes 
through  the  negligence  of  the  officer,  he  is  to  be  amerced  100  shillings  by 
the  justices  in  eyre,  one  of  whose  principal  functions  was  to  look  after  these 
amercements.  Then  comes  a  chapter  on  outlawry,  of  felons  fugitives  from 
justice,  in  which  the  great  feature  dwelt  upon  is  forfeiture:  "Et  volons  que 
chescun  home  definaunt  nostre  fees,  forface  ses  chateau  a  nous,"  etc.  After 
this,  there  is  a  chapter  on  finders  of  treasure,  as  to  which  caFeful  inquiry  is 
to  be  made  :  "  Car  tresor  musce  en  terre  et  trouve,  volons  que  soit  nostre," 
etc.  Then  comes  a  chapter  of  some  length,  entitled  "De  droit  le  roi,"  which 
commences  with  the  Church  :  "  Et  quant  de  nos  fees  soit  enquis  de  esglises, 
cathedrales,  parochiales  et  religious,  et  de  mesones  de  religion,  et  de  hos- 
pitals en  cet  counte  quex  sount  de  nostre  avowson  ;  et  quex  deyvent  estre  et 
ne  sount  mise ;  et  quex  demeynes  nous  tenons  en  nostre  nieyns,  etc.  Et  aussi 
de  avowsons  de  esglises,  etc.  Et  aussi  de  escheates  et  de  terres  et  tenements, 
alienes  par  felons,  etc.  Des  enfaunts,  damoyseles,  et  wedues  que  marriages, 
duissent  estre  nos  maries  sauns  conge  de  nous  et  combien  que  cest  que  lour 
terres  vaillent  par  an."  Then  there  is  a  chapter,  "  De  fraunchises,"  under 
which  it  is  directed  that  inquiry  is  to  be  made  as  to  all  persons  holding  royal 
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work  is  shorter  than  the  former,  and  is  little  more  than  a 
compendium.     It  is  attributed  by  some  to  John  Breton, 

franchises,  with  a  special  view  to  discover  any  defaults  which  might  warrant 
the  crown  in  seizing  them :  "  Et  si  ceux  persones  que  sount  defaute  pour 
prise  de  niesme  teles  fraunchises  par  nous  par  lour  tort  demeyne  nos  volons 
que  ils  soient  distreintz,  etc.  Et  come  ils  viendront  en  court  et  ne  se  pur- 
rount  desafahler  de  ceux  torts,  soit  agarde  que  nous  recoverons  la  franchise; 
et  ils  soient  desherites  de  la  value,  ou  en  nostre  mercy."  Then  there  is  a 
chapter,  "  De  pluseurs  torts,"  under  which  inquiry  is  to  be  made  of  roads 
and  bridges:  "De  ponts  et  de  causeys,  et  de  commune  cheymyns  debruses, 
ou  autrement  male  altyres,  que  les  duist  reperiller  ou  amender ;  "  and  here 
again  special  care  is  to  be  taken  as  to  forfeitures :  "  Et  si  trouve  que  ceux 
teigment  tenements  de  nos  pur  ceux  chemyns  amend,  si  soient  ceux  tenements 
pris  en  nostre  meyn,"  and  otherwise,  "que  illes  soient  en  nostre  mercy;" 
which  meant  that  no  mercy  was  to  be  shown  to  them :  "  Et  soit  comaunde  au 
viscont  que  il  les  faux  destreindre  per  lour  avers  et  par  lour  chateux,  et  les 
distresses  retenir  jusques  a  taunt  que  ils  eyent  les  defautis  amendis  a  touts 
les  faits  que  mester  serra."  Inquiry  is  to  be  made,  also,  of  all  nuisances, 
and  of  all  who  have  obstructed  the  execution  of  the  judgments  of  the  king's 
court,  and  who  are  to  be  punished  by  imprisonment  and  fine;  also  of  lands 
aliened  in  mortmain,  which  are  to  be  forfeited :  "  De  terres  et  de  tenements 
aliens  en  mortmeyn,  et  celles  terres  et  ceux  tenements  soient  pris  en  nostre 
meyn  sauns  replevin  et  les  purchasours  en  nostre  mercy."  So  of  ecclesiastics 
who  have  held  lay  pleas :  "  Soit  en  quis  de  clercs  que  tenent  plees  de  lay  gents 
de  autres  choses  que  de  testament  et  de  matrimoyne  ou  de  dymes  ou  que 
eyent  juge  ascun  lay  home  en  court  christeine  a  ascune  compuncion  de  argent ; 
ou  que  ount  la  gent  a  fort  excommenge  et  a  tort  fait  pendre  et  imprisoner.  Et 
ausi  de  ceux  que  ount  autres  greves  par  bulles,  par  double  somonse  a  un  jour 
en  divers  lieux  per  malice,  et  touts  ceux  soient  punys  par  prison  et  per  /»/«." 
And  finally,  inquiry  is  to  be  made  of  all  who  had  committed  breaches  either 
of  statutes  or  of  the  common  law  :  "  Et  de  touts  trespassours  contre  la  fourme 
de  nos  estatutes,"  etc.  Then  follows  a  very  long  chapter,  "  De  ministris," 
i.  e.,  of  the  officers  of  the  crown,  the  first  of  whom  mentioned  are  the  es- 
cheators:  "  De  nos  escheatours  sun  enquis  queles  terres  ils  eyent  seisis  en 
nostre  meyn,"  etc.  So  as  to  fines  and  amercements :  "  Et  aussi  de  viscon$eS 
que  event  par  fyns  et  amerciamentes  de  gents  de  lour  baillie;"  and  so  of 
sheriffs  or  their  bailiffs,  who  have  summoned  people  vexatiously  and  wrongfully  on 
juries  or  inquests;  and  so  of  a  great  number  of  other  misdeeds,  all  which  are 
to  be  punishable  by  fine.  So  that,  whether  the  inquiry  was  of  fines  or  for- 
feitures already  secured  to  the  crown,  or  of  misdeeds  in  the  king's  officers 
which  would  warrant  the  imposition  of  fines,  the  inquiry  would  equally  tend 
to  the  profit  and  emolument  of  the  crown.  Then,  after  chapters  on  appeals 
on  homicide  or  other  felonies,  comes  a  chapter,  "  De  attachements,"  showing 
how,  when  a  man  had  commenced  an  action  and  sued  out  a  writ,  the  first 
thing  to  be  done  was  for  the  plaintiff  to  find  pledges  distrainable,  and  the 
next  was  for  the  sheriff  to  distrain  the  trespassers  or  wrong-doers :  "A  com- 
mencement deliver  son  brief  al  viscont,  et  fines  trouve  deux  pleges  destrey- 
nables  a  luy  de  suer  sa  pleynte  et  le  viscont  face  destreyndre  ces  trespassours 
per  lour  avers  ou  per  chateux  "  (97).  And,  above  all,  for  every  default  there 
was  to  be  an  amercement ;  and  the  more  defaults  the  more  amercements :  "  Et 
come  ascun  que  serra  de^treint  viendra  en  court  et  ne  pusse  sa  defaute  savre 
tauntost  soit  ajuge  a  nostre  mercy  pursa  de  faute ;  et  si  plusurs  defaute,  pluBUra 
soient  amerciamentes"  (10o).  Then  it  is  provided,  that  rolls  shall  he  made 
up  of  all  fines  and  amercements,  and  returned  into  the  exchequer:  "Et  taun- 
tost soient  les  amerciaments  taxes,  et  les  estretes  envoyer  a  nostre  escheker 
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who  was  Bishop  of  Hereford,  and  a  judge  ;  but  as  he  died 
in  the  third  year  of  this  king's  reigu,  and  this  treatise 
takes  notice  of  statutes  made  in  the  13th,  the  truth  of 
this  account  is  justly  doubted.1  By  others  it  is  considered 
as  nothing  more  than  an  abridgment  of  Bracton,  with  the 
subsequent  alterations  that  had  been  made  in  the  law,  and 
that  it  is  called  Britton  as  one  of  the  names  of  Bracton  him- 
self.2 

This  French  tract,  as  it  is  written  in  the  language  which 
the  law  spoke  for  many  years  after,  engages  the  curiosity 
of  a  modern  reader  in  a  particular  manner.     In  the  writ- 

et  ausi  de  fyns  et  des  chateaux  de  felons,  etc. ;  soient  enroulesde  deux  roules 
dount  l'un  remeyne  a  coroner  et  al  viscont  et  l'autre  route  avesque  louts  les 
roules  del  eyre  soient  envoyes  a  nostre  escheker,  et  savement  gardes  en  nostre  tres- 
ore"  (107).  These  are  the  rolls  of  the  exchequer,  which  are  of  so  much 
value  to  our  legal  antiquaries.  Then  comes  a  very  long  chapter  of  wrongful 
distresses :  "  De  prises  des  avers,"  (evidently  an  important  subject  in  those 
days,)  always  carefully  providing  that  the  offenders  shall  be  in  mercy,  and 
ending  by  commanding  that,  if  the  distress  shall  have  been  against  the  peace  — 
"  en  contre  nostre  pease"  —  the  parties  are  to  be  made  examples  of  by  griev- 
ous amercements  :  "  Et  par  grevous  amercements  que  autres  par  les  ample 
de  eux  soient  chastises  en  casu  semblables"  (119).  The  next  chapter  treats 
of  "  Dette ; "  and  at  the  outset  it  begins  by  stating  that,  in  the  counties,  before 
the  sheriffs  and  the  suitors,  they  have  pleas  of  trespass  and  debt,  so  that  the 
goods,  or  the  trespass,  or  the  debt  demanded,  do  not  exceed  40s.,  and  not  of 
debts  exceeding  that  sum,  without  the  king's  writs — "saun  nos  brefs" — which 
meant  the  payment  of  a  fee  for  an  original  writ ;  the  pretence  for  which,  that 
it  was  necessary  to  give  jurisdiction,  was,  as  has  been  already  pointed  out, 
altogether  deceptive,  for  more  reasons  than  one;  for,  first,  after  the  first  writ 
of  the  kind  issued,  the  jurisdiction  of  the  court  over  all  similar  cases  would 
be  as  well  established  as  after  a  hundred  such  cases ;  and  next,  if  it  were  not 
so,  the  jurisdiction  of  the  courts  might  have  been  settled  and  assured  once 
for  all,  by  the  terms  of  their  commissions  —  and,  indeed,  in  effect  was  so  —  by 
the  definition  of  their  jurisdiction  previously  laid  down  on  the  authority  of 
the  king  himself.  It  was  not,  however,  only  the  first  fee  on  the  writ  which 
was  involved  in  the  question  of  suing  in  the  king's  superior  court ;  there  were 
all  the  fees,  fines,  and  amercements  imposed  in  the  course  of  the  litigation, 
which  went  into  the  royal  treasury;  and  therefore  it  was  said:  "Et  ces 
grauntz  (great)  trespasses,  volons  nous  que  soient  plede  defauts  nous  meines." 
This  may  suffice  as  an  analysis  of  the  work,  and  also  as  illustrations  of  the 
state  of  the  law  at  the  time  it  was  written,  which  was  after  the  statute  of 
Westminster  (as  it  is  mentioned),  and  likewise  as  specimens  of  the  language 
in  which  the  Year-] Souks  are  written.  The  main  importance,  indeed,  of 
Britton  is,  that  a  study  of  the  work  is,  if  not  an  essential,  at  all  events  a 
highly  useful  preliminary  to  the  study  of  the  Year- Books  —  those  venerable 
repositories  of  early  law  and  legal  antiquities,  without  a  knowledge  of  which, 
Lord  Coke  says,  no  one  can  be  well-grounded  as  a  lawyer,  and  without  some 
acquaintance  with  which  certainly  a  man  can  hardly  have  much  knowledge 
of  our  legal  history.  The  Year-Books  begin  with  the  next  reign,  so  that  they 
follow  almost  immediately  upon  Britton. 

1  Diss,  ad  Flet.,  ca.  2,  3.  2  Ibid. 
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ings  of  Bracton  and  Fleta  everything  is  seen  as  it  were 
through  a  cloud,  disguised  in  the  terms  and  phraseology 
of  the  Latin  tongue;  whereas  Britton  addresses  you  in 
the  technical,  proper  style  of  the  law:  you  here  perceive 
a  determinate  meaning,  conveyed  in  precise  terms,  and 
are  enahled  to  form  an  opinion  from  it  with  more  con- 
fidence and  certainty. 

Another  treatise  composed  in  this  reign,  was  that  of 
Radulph  de  Hengham,  who  had  been  chief- 
justice,  and  was,  for  misconduct,  degraded 
from  his  office,  with  many  others  of  his  fellow-justices. 
This  consists  of  two  parts :  one  called  Summa  Magna\  and 
the  other  Summa  Parva.  It  seems  to  be  a  collection  of 
notes  relating  to  proceedings  in  actions;  and  must  have 
proved  extremely  useful  to  a  practiser  of  those  times. 
The  same  may  be  said  of  the  little  French  tract  called  Fet 
Assavoir,  printed  at  the  end  of  Fleta. 

Chief-Justice  Thornton  made  a  summa,  or  abridgment 
of  Bracton,  containing  most  of  the  titles  of 
the  law  in  a   concise   form.     Though  a  pro- 
fessed epitomizer,  he  omits  many  things  in  that  author, 
and  does  not  adhere  to  his  method.1 

The  foregoing  writers,  in  addition  to  Glanville  and 
Bracton,  together  with  the  Mirror  (of  which  we  defer 
saying  anything  till  the  next  reign),  must  have  thrown 
great  light  on  the  study  of  the  law  in  these  early  ages, 
and  were  no  doubt  for  a  time  of  great  authority  with 
lawyers.  It  is  true,  that  we  do  not  find  these  authors 
cited  in  such  reports  of  decisions  as  have  come  down  to 
us ;  but,  in  later  times,  Lord  Coke,  in  his  inquiries  into 
the  grounds  of  our  law,  particularly  in  those  works  which 
were  chieily  designed  for  the  closet,  begins  all  his  investi- 
gations, where  the  subject  will  allow  it,  from  these  old 
tracts,  and  thence  traces  down  the  confirmations  or  altera- 
tions the  law  received  in  succeeding  times.  The  changes 
which  have  happened  in  the  law  since  that  author's  time, 
particularly  by  the  abolition  of  tenures,  have  made  these 
treatises  less  read  than  they  were  even  in  his  days.  Per- 
haps, of  all  of  them,  Fleta  is  that  which  is  most  fre- 
quently looked  into,  owing  to  its  being  written  after  many 
of  .King  Edward's  statutes,  and  to  the  comment  which  it 
sometimes  gives  upon  them. 

1  Diss.  ad.  Flet.,  ch.  24. 
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The  chief  of  these  writers  are  Glanville,  Bracton,  Fleta, 
and  Britton.  But  the  comparative  merit  of  these  four 
authors  appears  very  different  in  the  eyes  of  a  modern 
reader.  The  copiousness,  learning,  and  profoundness  of 
Bracton  places  him  very  high  above  the  rest.  It  is  to  him 
that  we  owe  Fleta  and  Britton,  which  would  probably 
never  have  existed  without  him.  To  him  we  are  indebted 
for  a  thorough  discussion  of  the  principles  and  grounds 
of  our  old  law,  which  had  before  lain  in  obscurity.  But 
while  we  give  to  Bracton  the  praise  that  is  due  to  him, 
as  the  father  of  legal  learning,  we  must  not  forget  what 
Bracton,  as  well  as  posterity,  owe  to  others.  Britton  de- 
livered some  of  this  writer's  matter  in  the  proper  language 
of  the  law,  and  Fleta  illustrated  some  of  his  obscurities ; 
while  Glanville,  who  led  the  way,  is  still  entitled  to  the 
veneration  always  due  to  those  who  first  open  the  paths 
to  science. 

Among  the  monuments  of  the  king's  ecclesiastical  law, 
are  to  be  reckoned  the  provincial  constitutions  of  Arch- 
bishop Peckham  and  Archbishop  Winchelsey ;  but  our 
national  canon  law  acquired  in  this  reign  an  ornament 
and  support  of  a  new  kind.  Among  the  numerous  com- 
mentators and  glossists  on  the  civil  and  pontifical  law,  ;i 
man  of  learning  stood  forth  to  do  equal  honor  to  the 
English  ecclesiastical  law.  John  de  Athona,  by  his 
copious  commentary  on  the  legatine  constitutions  of  Car- 
dinals Otto  and  Ottoboni,  passed  in  the  last  reign,  set  the 
first  example  of  that  kind  to  our  canonists,  and  laid  the 
foundation  of  a  future  body  of  judicial  learning  for  the 
guide  of  our  clerical  courts.1 

Edward  was  extremely  careful   to  provide  his  courts 

Miscellaneous  with  persons  properly  qualified  to  practise 
facts.  there.  In  the  20th  year  of  his  reign,2  he  spe- 
cially directed  John  de  Mettingham,  then  chief-justice  of 
the  bench,  and  the  rest  of  his  fellow-justices  of  that  court, 
to  provide  and  appoint,  according  to  their  discretion,  from 
every  county,  attornatus  ft  appreniicios,qiri  curium  seqwomtur; 
et  se  de  negotiis  in  e&dem  curia  intromittant,  et  alii  non.  It 
appeared  to  the  king  and  council  that  seven  score  would 
be  sufficient ;  but  the  justices,  if  they  saw  fit,  were  author- 
ized to  exceed  that  number.3 

1  Duck,  de  Auth.,  lib.  ii.  3  Kvl.  Plac.  Pari.,  104. 

2  Plac.  Pari.,  20  Edw.  I.,  Kot.  in  dors. 
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The  different  orders  of  practisers  are  thus  stated  by 
Fleta:  servientes,  narratores,  attornati  ct  apprenticii.1  The 
apprentices,  it  should  seem,  were  students,  who,  it  is  said 
(and  probably  by  the  above  ordinance),  were  first  per- 
mitted by  Edward  I.  to  practise  in  the  king's  bench,  in 
order  to  qualify  themselves  to  become  in  a  course  of  years 
servientes,  or  Serjeants.  Whether  servient.es  and  narratores 
(or,  as  they  were  called  in  French,  countoi-s)  were  two  dis- 
tinct orders,  or  narrator  was  only  an  additional  description 
of  a  serjeant,  may  be  doubted  [a).  It  has  commonly  been 
taken  in  the  latter  sense,  in  stat.  Westm.  1,  c.  xxix.,2 
where  the  same  words  come  together,  si  serjeant  counter,  ou 
outre ;  and  that  statute  ordains  imprisonment  for  a  year 
and  a  day  on  a  person  of  that  description  who  was  guilty 
of  any  collusion  in  practice.  As  neither  attorneys  nor 
apprentices  are  mentioned  in  that  statute,  we  may  sup- 
pose such  persons  were  not  then  entrusted  with  the  con- 
duct of  business  in  court;  if  so,  it  is  probable  they  had 
not  that  authority  till  the  above  ordinance;  though  it 

(a)  From  this  and  from  the  Mirror  it  appears  that,  at  this  time,  there  were 
regular  pleaders,  and,  it  is  to  be  observed,  that  the  pleading  was  oral.  The 
authorities,  even  prior  to  the  reign  of  Edward  I.,  the  treatises  of  Bracton, 
and  Glanville,  and  the  Placitorum  Abbrevatio,  which  contain  extracts  from 
the  records  from  the  time  of  Richard  I.  to  that  of  Edward  II.,  exhibit  the 
gradual  growth  of  a  system  of  pleading  And  the  very  earliest  reports  in 
the  Year-Books,  which  begin  with  the  reign  of  Edward  II.,  show  the  system  in 
a  very  perfect  state.  Therefore  Mr.  Serjeant  Stephen  considers  the  reign  of 
Edward  I.  as  the  period  when  it  was  fully  established,  not  only  as  a  system, 
but  a  science.  In  the  very  first  year  of  Edward  II.,  we  find  pleaders  raising 
matters  of  law,  and  putting  themselves  upon  the  judgment  of  the  court  con- 
cerning them :  "  Nous  demurrions  en  vos  discretions  si  nous  etions  inest  a 
respond  "  (  Year-Book,  1  Edw.  II,  8.  So  10  Edw.  Ill,  23).  Thus  also  pleading 
in  estoppel  was  understood  ( Year-Book,  17  Edw.  II,  534).  The  great  prac- 
tical object  of  pleading  to  bring  out  the  question  in  dispute,  and  reduce  it  to 
a  point,  was  as  well  understood  at  the  end  of  this  reign  as  at  any  other  time, 
for,  in  the  first  year  of  the  next,  we  find  the  court  saying  to  a  pleader: 
"  Vous  dites  chose  que  veot  avoir  deux  issues,  tenez  vous  al  une"  (  Year- 
Book,  1  Edw.  II.,  14),  a  principle  or  rule,  which  might  bear  to  be  inferred 
in  those  early  times  when  transactions  were  fevi  and  simple,  but  would  soon 
become  obstructive  of  justice;  and  as  Mr.  Serjeant  Stephen  points  out,  it  did 
not  prevail  in  the  civil  or  canon  law;  in  both  of  which  the  party  could  re- 
sort to  as  many  exceptions  as  he  pleased.  "  Pluribus  defensionibus  uti  per- 
mittatur"  {Dig.,  44,  60,  61,  111).  "Nemo  prohibetur  pluribus  exceptionibus 
uti  quamvis  diversae  sunt"  (Ibid.  8).  The  judges  and  pleaders  in  this  reign 
were,  as  will  be  seen  in  the  Mirror,  laymen,  not  well  acquainted  with  the 
civil  law,  and  hence  pleading  soon  became  perverted  from  its  primitive  sim- 
plicity and  practical  utility.     In  our  times  we  have  altered  it. 

1  Lib.  2,  c.  xxx vii.  '  Vide  ante,  414. 

vol.  II.  —  50 


590  EDWARD   I.  [CHAP.  XI. 

may  be  observed,  that  Fleta  speaks  of  them  as  equally 
subject  to  this  punishment  with  Serjeant  countors. 

The  first  mention  of  capitalis  justitiarius  of  the  bench  is 
in  the  first  year  of  Edward  I.  This  style  was  now  con- 
ferred, probably  for  the  first  time,  in  conformity  with 
that  of  capitalis  justitiarius,  assumed  in  the  latter  part  of 
Henry  III.,  by  the  chiefrjustice  in  the  king's  bench.1 

The  salaries  of  the  justices  -were  at  this  time  very  un- 
certain, and,  upon  the  whole,  they  sunk  from  what  they 
had  been  in  the  reign  of  Henry  III.  Thomas  de  Wey- 
land,  chief-justice  of  the  bench  in  7  Edward  I.  had  but 
£40  per  annum,  and  the  other  justices  there  40  marks. 
This  continued  the  proportion  in  both  benches  till  25  Ed- 
ward III.,  then  the  salary  of  the  chief  in  the  king's  bench 
fell  to  50  marks,  that  is,  £33,  6s.,  8d.,  while  that  of  the 
chief  of  the  bench  was  augmented  to  100  marks;  which 
may  be  considered  as  an  evidence  of  the  increase  of  busi- 
ness and  attendance  there.  The  chief  baron  had  £40, 
the  salaries  of  the  other  justices  and  barons  were  reduced 
to  £20.2 

It  seems  that  it  was  thought  too  great  a  burden  on  the 
justices  of  the  two  benches  to  attend  the  assizes,  accord- 
ing to  the  late  statute  of  nisi  prius;  the  king  therefore 
appointed  eight  persons  to  take  assizes,  juries,  and  certifi- 
cates; writs  of  assize,  juries,  and  recognition,  wTere  to  be 
directed  to  these,  and  to  no  other  person,  except  de  speciali 
gratia  regis? 

1  Dugd.  Or.  Jur.,  39.  2  Ibid.,  104.  3  Ryl.  Pla.,  130. 
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